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PREFACE. 


These  Notes  having  now  extended  to  seven  volumes,  it 
is  considered  expedient  that  the  work  should  be  brought 
to  a  close. 

For  the  facilities  which  have  been  afforded  to  him  by 
every  part  of  the  Profession,  during  the  nine  years  of  its 
existence,  the  Editor  begs  to  offer  his  best  thanks. 

This  final  volume,  besides  a  copious  collection  of  the 
latest  constructions  of  section  9  of  the  Wills  Act,*  com- 
prehends the  entire  series  of  decisions  upon  the  various 
points  which  arose  in  the  progress  of  the  important  case 
of  Gorham,  clerk,  v.  the  Bishop  of  Exeter,  including  the 
judgmenls  in  the  Courts  of  Law  on  Motions  for  a  Pro- 
hibition. 

THOMAS  THORNTON. 
30M  October,  1850. 


*  A  forcible  exposition  of  the  effects  of  this  part  of  the  Statute,  as  construed 
hy  the  Courtft,  has  recently  appeared  in  a  pamphlet,  entitled,  "  Practical 
Remarks  upon  the  injurious  operation  of  the  Wills  Act,  in  respect  to  the 
execution  of  Wills ;  with  suggestions  for  its  amendment :  by  an  Advocate  in 
Doctors*  Commons." 
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"Louisa**  (Apportionment)  ii.  149 
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XI 


Lowrey,  Camillt,  dec t.  6T9 
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Murray,  Alex.,  dec ii.     23 
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Piggott  p.  Bearblock iii.     85 

Piratical  Vessel ij.       9 
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•*Ripon"  vi.  245 

-  Rob  Roy" vii.  280 
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"  Saint  Catherine" i.  502  n. 
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\ 


Sell,  Frances,  dec    i.  104 
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Stockwell  V.  Ritherdon   ...  vi.  409 
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Story  V.  Colk vi.  Supp.  xxxiii. 
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Taylor  v,  Taylor  ( Restitu- 
tion)       ii.   174 
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"Tecumseh"  vi.  533,  658 


XIH 


Tegg,  Thos^  dec. iv.  531 
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Varty  v.  Nunn i.   191 

Veiga,  Joaquim  J.  F. ,  dec.  iv,  696, 
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Verer.  Vere i.  b60 
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White,  John,  dee 11461 

White,  Sarah,  dec viL  543 
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NOTES  OF  CASES. 


EASTER  TERM,  1849. 


at^tt  iffottvt  of  e^nuthutv^ 

April  16.  IK  S§ts. 

The  Office  of  the  Judge  promoted  bt  the  Lord  A  derk  io 
Bishop  of  Lincoln  v.  Day,  clerk. — Motion. — This  was  ^^^^^^  bSwi 
originally  a  proceeding  against  the  Rev.  William  Day,  suspended  for 
Rector  of  Hawridge,  Bucks,  for  habitual  intoxication,  and  u„fi|"h^e3?hU 
on  the  3rd  December,  1845,  this  Court*  held  the  Articles  bUed  a  certift. 

to  have  been  proved,  and  sentenced  Mr.  Day  to  be  sus-  5*?  ?'   ^^^ 

''  ^  bebaTiour,    on 

pended  for  three  years,  and  until  he  should  exhibit  and  the  expiration 

leave  in  the  Registry  a  certificate,  under  the  bands  of  three  ®{  ^^   period 
•  of  suspension, 

beneficed  clergymen,  that  he  had  been  of  good  behaviour  haying  resum- 

during  his  suspension.     The  period  of  suspension  expired  *^    ^'*  /unc- 

t^      ^*  1    C^         •         ,^-^        ^  ^w    -.J^  ^  «.   tions    without 

on  the  14th  December,  1848,  and  Mr.  Day  resumed  his  exhibiting  any 

clerical  functions  in   the    church  without  exhibiting  any  certificate,  — • 

certificate,  as  required  by  the  terms  of  the  sentence.     A  contempt. 

Decree  and  Monition  to  show  cause  why  he  should  not  be 

pronounced  in  contempt  for  disobedience  of  the  sentence 

issued,  and  was  personally  served  on  the  19th  February 

upon  Mr.  Day,  who  gave  no  appearance. 

Dr,  Haggard  moved  the  Court  to  pronounce  Mr.  Day  Moriox. 

in  contempt;    and  the  party  having  been   thrice  called, 

and  not  appearing, 

•  4  Notes  of  Ca.  299. 
vol.  vii.  b 
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Afeil  16.         Sir  H.  Jbnnbr  Fust. 
Bp,  of  Linoobi  I  see  no  reason  why  the  Court  should  not  at  once 

▼.  Day,       pronounce  Mr.  Day  in  contempt  for  disobeying  the  orders 
DicExi.  of  the  Court ;  and  let  his  contempt  be  signified. 

Fos,  Proctor  for  the  Promoter. 


Wafy  iffourt  of  aumtraltffi 

2nd  Stig.  April  25. 

CollUioo.  —      The  "Christiana"  (Brown). — Cause,  by  Act  on  Peti- 

licented^ilot '*^*"~'^^'®  ^**  *  cause  of  damage  by  the  owners  of  the 
on  board,  bav-  barque  Marshal  Bennett  against  the  American  ship  Chris- 
at*  anchor  in  ^^^^  *®  recover  the  loss  sustained  by  a  collision  between 
the  Downs,  in  the  two  vessels. 

Uightft^e  w^  The  Act  alleged  that  the  barque,  of  S50  tons,  bound 
ther  bad,  been  from  London  to  Constantinople,  with  a  cargo,  on  the  1st 

run    into    by  December,  1848,  came  to  anchor  in  the  Downs,  the  wind 

another  veasel, 

and    made  to  blowing  strong,  with  hard  squalls,  from  the  W. ;  that,  on 

start  from  her  ^^  morning  of  the  4th,  the  wind  blowing  a  stronir  irale 
anchorage,  and  o  o  o 

she  drove  into  from  the  W.S.W.  and  S.S.W.,  the  best  bower-cable  was 

a  vesael^at  an-  veered  out  to  the  end,  when,  about  5  a.m.,  the  man  on  the 
tliat  she  was  look-out  descried  the  ship  Christiana  right  ahead,  not  more 
to  blame,  first,  than  three  ship's  lengths,  driving  fast  into  the  hawse  of  the 
withstanding  "  barque,  the  night  being  dark  and  the  ship  showing  no  light, 
the  bad  wea-  whereas  the  barque  had  a  bright  light  in  her  cuddy ;  that 
large  number  ^^®  '^^P  ^''ove  so  fast,  that  it  was  impossible  for  the  barque's 
of  vessels  ly-  chain  to  be  slipped  in  time  to  avoid  her,  and  very  soon  afrer, 
in^tb'e  Downs  ^®  Struck  the  Marshal  Bennett,  and  caused  her  consider- 
she  neglected  able  damage ;  and  it  alleged  that  the  collision  was  entirely 
her^fop-gailai^  attributable  to  the  carelessness  or  want  of  skill  of  those  on 
and  nuiin-royal  board  the  Christiana,  who,  notwithstanding  the  bad  state  of 
short*  fore  ^^®  weather,  and  the  large  number  of  vessels  (above  100) 
mizen  top-gal-  lying  wind-bound  in  the  Downs,  neglected  to  send  down 


1840.]  ADMIRALTY  COUBT.  3 

her  top-gaUant  and  main-royal  yards,  but  kept  the  tame     ApkilSS. 
acroas,  aa  also  her  short  fore  and  iniien  top-gallant  masts^     nb7^m« 
although  the  same  or  similar  precautions  were  adopted  by 
the  Marshal  Bemadt  and  other   vessels   in    the  I>own8,  J^^Jj^^^' ^ 
whereby  they  were  enabled  to  ride  out  the  bad  weather  in  cause  she  did 
safety;    that,  even  after  the  Christiana  was  found  to  be  J2{"*^^d'*^b" 
driving  from  her  anchors,  no  measures  were  taken  on  board  and  to  dragging 
of  her,  by  exhibiting  a  light  or  otherwise,  to  give  timely  ^*'  *^f^SI  ®^ 
warning  to  other  vessels,  in  consequence  of  which  neglect,  further,     tbat', 
prior  to  her  collision  with  the  barque,  she  had  come  in  col-  t^^owgh  ^^^*^' 
lision  with  another  vessel,  the  Reuennais ;  and  that,  had  of     the    pilot 
her  stay-sail  and  jib  been  set,  she  would  have  dragged  her  Alone,  the  first  . 
anchor  o£F  shore  and  cleared  the  Marshal  Bennett.  ^  *on"y^  ^f 

The  Answer  on  the  part  of  the  Christiana  (a  ship  of  762  the  pilot  but 
tons)  alleged  that  she  was  bound  from  Londcm  to  New^^p.  i^d  con^ 
York,  with  a  cargo  and  140  passengers ;  that,  on  the  night  sequently  the 
of  the  Srd  December,  the  wind  blowing  strongly  from  the  ^^eTOiie^Sl 
W.S.  W.,  she  was  brought  up  with  her  small  bower  anchor  and  under  the  Sts- 
seventy-fiTe  fathoms  of  chain,  under  the  directions  of  George  |°J^^bouub  Sis 
West  Brown,  a  licensed  Trinity  pilot,  there  being  about  150  duty  ended  in 
vessels  lying  in  the  Downs,  wind-bound ;  that  early  in  the  Jj^STdi^ml 
rooming  of  the  4th,  it  being  dark,  the  wind  having  veered  stances,  would 

to  theS.S.W.,  a  heavy  squall   came  on,  during  which  a?<>*.J*;f  ^ 

•  •;  n  ,      ^,   .    justified  in  quit- 

strange  barque  drove  down  stem  foremost  upon  the  Chru*  ting  the  vessel, 

tiana,  and  occasioned  her  to  start  her  anchorage  ;  that  the  of  which  he  was 

.  .   .    .        .^  •  t.       1  1       1        .1    t   still  in  charge, 

ship  s  best  bower  anchor  was  then  let  go^  under  the  pilot  s  so    that    the 

order,  and  the  best  bower  chain  veered  out  to  sixty  fathoms,  owners  had  the 
the  ship  continuing  to  drive,  when,  all  at  once,  the  barque  ^presence, 
was  seen  right  a-stem,  whereupon  the  pilot,  considering 
that  the  veering  out  of  more  chain  would  be  dangerous, 
from  the  dose  proximity  of  the  two  vessels,  ordered  the 
veering  to  be  stopped,  and  that  the  fore  topmast  stay- 
sail should  be  set^  the  foreyards  filled,  and  the  helm  put 
hard  a-starboard  (which  were  instantly  done),  in  order,  if 
possible,  to  sheer  the  ship  clear  of  the  barque,  which  ^was 
hailed  to  slack  away  or  slip  their  chain ;  that  the  barque's 
crew  paid  no  attention  to  the  hailing,  nor  made  any  attempt 
to  avoid  a  collision,  and  the  ship  drove  down  upon  the 
barque ;  that   at  this  time  one  only  of  the  barque's  crew 
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appeared  on  deck^  and  her  chain  was  foul ;  that  the  entire 
management  of  the  Christiana  throughout  the  premises  was 
in  the  hands  of  the  pilot  only,  and  that  all  his  orders  were 
instantly  and  implicitly  obeyed ;  it  denied  that  there  was 
any  occasion  for  her  to  have  sent  down  her  top*gallant  and 
main-royal  yards,  and  her  short  fore  and  mizen  top-gallant 
roasts^  or  either,  at  the  period  of  her  being  brought  up,  or 
that  her  not  having  sent  them  down  occasioned  the  colli- 
sion,  which  was  occasioned  solely  by  the  strange  barque 
having  driven  into  her ;  it  alleged  that  the  Christiana  had  a 
large  and  brilliant  lamp  burning  in  the  after-cabin,  the 
light  from  which  could  be  seen  a  great  way  off  through  the 
large  windows  in  her  stem,  and  there  was  a  large  bright 
binnacle-lamp  on  the  higher  part  of  her  poop,  visible  for 
three  miles ;  it  denied  that  she  had  been  in  collision  on  the 
night  in  question,  save  the  aforesaid  ;  and  it  alleged  that  this 
collision,  if  not  the  result  of  accident,  was  imputable  to  the 
barque,  but  if  to  the  Christiana,  her  owners  were  exempt 
from  liability,  under  the  Statute,  by  reason  of  the  ship  being 
in  ^arge  of  a  pilot,  whose  orders  were  obeyed* 

The  Court  was  assisted  by  two  of  the  Elder  Brethren  of 
the  Trinity  House.* 

Sir  J.  Dodson^  Q.A.,  and  Dr,  Bayard,  for  the  barque ; 
Drs*  Addams  and  TtvisSy  for  the  Christiana. 


SuxMiKTa  UP.        Dr.  Lubhington,  addressing  the  Elder  Brethren : 

Gentlemen, — The  particular  circumstances  upon 
which  your  ultimate  opinion  must  be  founded  are  these: 
the  Marshal  Bennett,  the  party  suing,  makes  the  following 
charges  : — First,  the  neglect  of  the  Christiana  to  send  down 
the  top-gallant  and  main-royal  yards,  and,  instead  of  so 
doing,  keeping  them  across ;  as  also  her  short  fore  and  mizen 
top-gallant  masts.  The  fact  does  not  seem  to  be  denied, 
but  we  have  to  consider  whether  the  charge  of  neglect  is 
well  founded,  and,  if  it  is,  whether  the  collision  took  place 
in  consequence  of  this  neglect.  The  second  charge  is,  that 
the  Christiana  did  not  exhibit  a  light,  or  otherwise  give 
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warning  of  her  apiproadi.  This  is  expressly  denied,  and  I  AniL  86. 
think  it  is  proved  that  she  did  exhibit  two  lights.  It  is  for 
you  to  determine  whether  that  was  sufficient.  The  third 
charge  is,  not  setting  the  stay-sail  and  jib,  and  so  dragging, 
her  anchor  from  the  shore  after  the  first  ccdllsion*  The. 
answer  to  that  is^  that  the  fore-topmast  stay-sail  was  set,  the. 
fore-yards  filled,  and  the  helm  put  hard  a-starboard*  upon, 
descrying  the  Marshal  Benneii.  This  again  is  a  nautical 
question,  for  your  determination.  The  last  charge  against 
the  Chrittiama  is,  not  slipping  her  anchor  and  going  out  to 
sea.  It  is  not  disputed  that  the  fact  was  so ;  but  it  is  said 
that  it  would  not  have  been  right  to  adopt  that  measure. 
We  must  consider  whether  these  facts  are  true ;  if  so,  whe- 
ther they  carry  blame  with  them,  and  whether  that  blame 
attaches  to  the  master  and  crew,  or  to  the  pilot. 

The  answer  of  the  ChrUiiana  contains  a  defence  of  her- 
self, and  prefers  a  charge  against  the  Marshal  BenneU.  In 
the  defence,  it  is  allied  that  the  Christiana  was  not  driven 
from  her  anchor  by  any  fault  of  her  own,  or  even  by  the 
weather,  but  by  another  vessel  having  broken  adrift  and 
run  against  her,  and  she  says  that  that  vessel  was  not  the 
Reuennais,  This  is  a  question  of  evidence,  and  the  import- 
ance (yf  it  is  this,  that,  notwithstanding  she  was  riding  at  a 
single  anchor,  she  would  have  remained  in  perfect  safety 
had  it  not  been  for  this  unfortunate  accident,  which  com- 
pelled her  to  break  her  anchorage.  The  reply,  on  the  part 
of  the  Marshal  Benudt,  is,  that  the  Christiana  did  drive 
from  her  anchor,  and  ran  into  the  Reuennais, 

Now,  it  is  distinctly  sworn,  on  the  part  of  the  Christiana^ 
that,  whilst  at  anchor,  some  vessel  unknown  did  run  into 
her,  and  make  her  start  from  her  anchor,  at  half-past  two 
iLM.,  and  if  the  persons  swearing  this  do  not  speak  the 
truth,  it  would  look  very  much  as  if  they  were  deliberately 
perjured.  This,  however,  was  sworn  before  it  was  known 
what  would  be  the  case  on  the  other  side,  and  therefore  it  is 
entitled  to  greater  consideration.  Two  persons  on  board  the 
Remennais  swear  that  the  Christiana  did  run  into  them ;  but 
they  make  the  collision  to  have  taken  place  at  dye  o'clock, 
and  not  at  half-past  two.     As  this  is  a  question  of  evidence 
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ArEiL  2&  as  much  as  of  nautical  experience^  I  am  bound  to  tell  you 
rUfJIZL^  ^^  I  ^o  "^  think  it  is  made  out  that  there  was  any  colli- 
sion between  the  Christiana  and  the  Reuennais.  These  two 
French  persons  may  not  have  perjured  themselves,  but  I  am 
not  satisfied  that  they  are  to  be  believed  in  preference  to  all 
the  rest  of  the  witnesses.  I  do  not  think  it  is  proved  that 
the  ChriHiana  drove  from  her  anchor  before  the  first  colli- 
sion. The  fact^  however,  may  turn  out  of  very  little  im- 
portance. The  Christiana  says,  she  took  all  the  measures 
which  she  ought  to  have  adopted  under  the  circumstances ; 
that  the  best  bower  anchor  was  let  go ;  that  the  fore  top- 
mast stay-sail  was  set,  the  fore«yards  filled,  and  the  helm 
put  hard  a-starboard,  previous  to  the  collision.  The  pilot 
says  he  gave  the  order,  and  you  must  judge  whether  it  was 
carried  into  execution. 

The  counter-charges  made  by  the  Christiana  against  the 
Marshal  Bennett  are,  first,  that  her  cable  was  foul.  I  think 
it  is  proved  that  it  was  not  fouled.  The  Christiana  says,  the 
Marshal  Bennett  ought  to  have  slipped  from  her  anchor ;  she 
denies  this,  and  says  that  it  would  have  torn  out  the  hawse 
timber,  and  done  other  mischief.  This  is  a  point  for  your 
ooosideration.  The  next  averment  is,  that  the  Marshal 
Bennett  had  not  a  good  look-out ;  and  you  will  say  whether 
you  think  that  two  persons  were  sufficient  for  the  anchor- 
watch.  I  see  no  reason  to  impute  the  slightest  dereliction 
of  duty  in  that  respect.  It  is  then  said  that  the  Marshal 
Bennett  had  no  visible  light.  She  had  a  light  such  as  she 
describes ;  but  whether  she  ought  to  have  had  one  of  a  dif- 
ferent character,  is  for  you  to  determine.  The  ordinary 
rule  unquestionably  is,  that  vessels  need  not  carry  a  light ; 
but  there  are  exceptions  when  a  vessel  is  at  anchor. 
Effect  of  a  Here  arises  another  question  of  great  importance,  not 
Eoud  tbe^^es-  ™^'^^y  ^^  ^^  parties,  but  to  the  interests  of  navigation.  It 
seL  is  said,  on  behalf  of  the  Christiana^  that  she  had  a  pilot  on 

board ;  that,  whether  right  or  wrong,  she  did  everything  he 
directed,  and  therefore,  under  the  Act  of  Parliament,  her 
owners  are  exempted  from  all  responsibility.  This  opens  up 
several  considerations.  We  know  generally  that  a  pilot  has 
the  whole  conduct  of  a  ship ;  that,  under  all  ordinary  cir- 
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wtrning  of  her  approach.    This  is  expressly  deniedf  and  I     Apul  86. 

Uunk  it  is  proved  that  die  did  exhibit  two  lights.    It  is  for 

joa  to  determine  whether  that  was  sufficient.    The  third 

charge  ia»  not  setting  the  stay-sail  and  jib,  and  so  dragging. 

her  anchor  from  the  shore  after  the  first  collision.    The. 

answer  to  that  is,  that  the  fore-topmast  stay-sail  was  set,  the. 

fore-yards  filled,  and  the  helm  put  hard  a-starboard*  upon. 

descrying  the  Marshal  Bennett.    This  again  is  a  nautical 

question,  for  your  determination.    The  last  charge  against, 

the  CkriHiama  is,  not  slipping  her  anchor  and  going  out  to 

sea.    It  is  not  disputed  that  the  fact  was  so ;  but  it  is  said 

that  it  would  not  have  been  right  to  adopt  that  measure. 

We  must  consider  whether  these  facts  are  true ;  if  so,  whe- 

ther  they  carry  blame  with  them,  and  whether  that  blame 

attaches  to  the  master  and  crew,  or  to  the  pilot. 

The  answer  of  the  ChrUHana  contains  a  defence  of  her- 
fdf,  and  prefers  a  charge  against  the  Marshal  Bennett,  In 
the  defence,  it  is  allied  that  the  Christiana  was  not  driven 
from  her  andior  by  any  fault  of  her  own,  or  even  by  the 
weather,  but  by  another  vessel  having  broken  adrift  and 
mn  against  her,  and  she  says  that  that  vessel  was  not  the 
Reuennais.  This  is  a  question  of  evidence,  and  the  import- 
ance of  it  is  this,  that,  notwithstanding  she  was  riding  at  a 
single  anchor,  she  would  have  remained  in  perfect  safety 
had  it  not  been  for  this  unfortunate  accident,  which  com- 
pelled her  to  break  her  anchorage.  The  reply,  on  the  part 
of  the  Marshal  Bennett,  is,  that  the  Christiana  did  drive 
from  her  anchor,  and  ran  into  the  Reuennais. 

Now,  it  is  distinctly  sworn,  on  the  part  of  the  Christiana^ 
that,  whilst  at  anchor,  some  vessel  unknown  did  run  into 
her,  and  make  her  start  from  her  anchor,  at  half-past  two 
A.M.,  and  if  the  persons  swearing  this  do  not  speak  the 
troth,  it  would  look  very  much  as  if  they  were  deliberately 
perjured.  This,  however,  was  sworn  before  it  was  known 
what  would  be  the  case  on  the  other  side,  and  therefore  it  is 
entitled  to  greater  consideration.  Two  persons  on  board  the 
Renennais  swear  that  the  Christiana  did  run  into  them ;  but 
they  make  the  collision  to  have  taken  place  at  five  o'clock, 
and  not  at  half-past  two.    As  this  is  a  question  of  evidence 
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Apftu.  85.  that  it  wa3  the  duty  of  the  latter  to  have  iDterfered,  and  to 
Qkr^^ana.  ^^^^  resorted  to  proper  measures  for  the  safety  of  his  ship. 
The  exhibition  of  a  light  was  disposed  of  before.  They  are 
of  opinion  that  there  was  an  omission  in  not  setting  the  stay- 
sail and  jib^  and  so  dragging  the  anchor  from  the  shore ; 
but  that  belongs  to  the  pilot  alone.  They  think  that  the 
Chritiiana  was  justified  in  not  slipping  from  her  anchor  and 
going  to  sea. 

'  With  respect  to  the  charges  against  the  Marshal  Bennett, 
they  are  of  opinion  that  the  cable  was  not  foul,  and  that  it 
was  not  right,  necessary,  or  expedient,  to  cut  it  or  slip  from 
it ;  but  at  the  same  time,  it  was  not  in  the  condition  that  it 
ought  to  have  been,  to  be  easily  slipped  from.  They  are  of 
opinion  that  the  pilot  was  in  charge  of  the  Christiana,  and 
that,  under  the  circumstances,  he  would  not  have  been  jus- 
tified in  quitting  the  vessel.  The  owners,  therefore,  are 
entitied  to  all  the  benefit  that  can  accrue  to  them  from  his 
being  on  board. 

It  only  remains  for  me  to  state  the  conclusion,  which  is, 
that  the  Christiana  was  to  blame,  and  that  there  was  negli- 
gence on  the  part  both  of  the  master  and  the  pilot.  The 
master  being  to  blame,  according  to  the  case  of  the  **  Diana" 
Damage  pro-  the  owners  are  not  protected  by  virtue  of  the  Act.  I  there- 
fore must  pronounce  against  the  case  of  the  Christiana; 
and,  with  regard  to  the  Marshal  Bennett,  as  the  Trinity 
Masters  are  of  opinion  that  there  is  nothing  in  her  con- 
duct deserving  ^blame,  the  owners  are  entitied  to  succeed  in 
their  case. 

As  to  the  fact  of  the  Christiana  having  been  driven  from 
her  anchorage  by  another  vessel,  I  submitted  that  point  to 
the  Trinity  Masters,  who  were  strongly  of  opinion  that  she 
might  have  been  brought  up,  notwithstanding  she  had  been 
run  into,  if  they  had  taken  down  the  top-gallant  and  main- 
royal  yards. 

Proctors:— JRoCAiiy,  for  the  barque;  F,  Clarkson,  for  the  American 
ship. 
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Catok  v.  Caton. — Cause, — This  was  a  suit  for  a  divorce     Divorce    by 

by  reason  of  adultery,  promoted  by  Mr.  Richard  Redmond  [^^"  ^iehull 

Caton  against  Anna  Maria  Caton»  his  wife.     The  Libel  band     aguinst 

pleaded  as  foUows  :—  «h«  wife   gus- 

*^  tamed. —  Form 

of  pleading  and 
1 — 3.  The  marriage  of  the  parties  on  the  23rd  June,  1831 ;  sufficienry    of 

cohabitation  until  December,  1843,  and  the  birth  of  children,  legal  evidence, 
4.  That,  at  the  time  of  the  marriage,  Mr.  Caton  was  assistant-  co"*»<*«'«<^- 
sozgeon  in  the  Grenadier  Guards,  but  in  about  six  months  after 
he  redred  from  the  army,  and  with  his  wife  went  to  reside  with 
her  parents  at  Woodmancote,  in  Sussex,  until  the  death  of  Mr. 
Rideout,  the  father  of  Mrs.  Caton,  in  1838,  when  they  went,  with 
her  mother,  to  Brighton,  where  they  resided  together  until  June, 
1S41.      5.  That,  whilst  residing  at  Brighton,  they  had  a  large 
circle  of  acquaintance,  and  amongst  their  visitors  were  the  officers 
of  the  r^ment  quartered  there;  that  early  in  March,  1841,  a 
change  was  observed  in  the  manner  and  conduct  of  Mrs.  Caton 
towards  her  husband  and  children ;  she  became  unkind  to  him 
and  negligent  of  them,  and  that,  about  this  time,  unknown  to 
Mr.  Caton,  she  formed  an  attachment  to,  and  carried  on  an  adul- 
terous intercourse  with,  B.  H.,  a  cornet  in  the  11th  regiment  of 
Hussars,  then  stationed  at  Brighton,  who,  with  other  officers  of 
the  regiment,  was  in  the  habit  of  visiting  at  the  house.    6.  That 
Mr.  Caton,  having  had  reason  to  suspect  that  his  wife  had  written 
a  letter  to  B.  H.,  went  to  the  post-office,  and  found  the  letter  had 
been  put  in  there,  whereupon  he  informed  Messrs.  Rideout,  two 
brothers  o{  Mrs.  Caton  (then  on  a  visit  to  Mrs.  Rideout,  their 
mother),  who  went  to  the  barracks  and  demanded  the  letter  from 
B.  H.,  who  gave  them  an  order  (the  letter  not  having  reached 
him)  to  the  sergeant  who  was  returning  from  the  post-office  with 
the  letter-bag,  to  deliver  the  letter,  which  they  obtained,  so  that  it 
was  never  received  by  B.  H.    7.  That  Messrs.  Rideout  refused  to 
deliver  the  letter  to  Mr.  Caton,  or  to  permit  him  to  see  it,  and  he 
was  ignorant  of  the  contents  until  after  the  final  separation,  they, 
having  assured  him,  on  their  honour,  that  there  was  nothing  in 
the  letter  to  criminate  his  wife,  who  had  been  guilty  of  indiscre- 
tion only,  and  Mrs.  Caton  having,  upon  her  knees,  before  her 
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Mat  !•  mother  and  children,  solemnly  protested  her  innocence.  Mi 
Colony  Caton  ^***°»  **  ^^^^  solicitations,  for  the  sake  of  her  children,  con 
'  sented  to  reside  with  her.  8.  Exhibits  the  letter,  which  is  to  th 
following  effect : — "  My  dearest  Broadley,  My  dreadful  tyrant  wi] 
not  let  me  see  you  alone — he  suspects  our  attachment,  but  know 
nothing ;  he  does  not  even  know  that  I  have  ever  written  to  you 
except  the  verses,  which  he  found  out  by  some  means  or  othei 
He  has  dismissed  my  maid,  as  he  thought  I  have  conversation 
with  her  about  you.  We  have  had  such  scenes  since  he  returned 
I  am  so  ill-used  and  so  miserable.  He  knocked  me  down,  almos 
tore  my  arm  from  the  shoulder,  and  all  but  strangled  me  in  hi 
rage ;  they  locked  me  up,  and  watch  me  in  every  possible  man 
ner.  Pity  me.  Darling,  for  having  to  live  with  such  a  Brute, 
dare  not  write  to  you  again,  and  do  not  you  write  to  me,  or  w< 
shall  be  found  out.  I  wrote  this  by  stealth  in  my  dressing-room 
I  am  so  anxious  for  you  to  know  how  matters  stand.  Pray 
if  you  see  me  in  the  street,  come  and  shake  hands  with  me.  Yoi 
know  my  love  for  you,  which  never  shall  change.  Pity  me  am 
love  me.  Heaven  bless  you,  Dearest  Broadley,  ever  believ 
me  most  affect'T  yours,  A.  M."  9.  That  Mrs.  Caton  had  sub 
sequently  confessed  to  Mad.  Mary  Ann  St.  Rose,  wife  of  Majo 
Edmond  St.  Rose,  that  she  loved  B.  H.  more  than  her  husband 
and  that,  in  the  absence  of  the  latter  from  home,  she  used  to  le 
B.  H.  into  the  house  at  Brighton  at  sight,  by  leaving  the  doo 
open.  10.  That,  soon  after  their  reconciliation,  Mrs.  Caton  begai 
to  quarrel  with  her  husband,  and  her  conduct  became  so  disagree 
able,  that  he  left  her  with  her  mother,  and  went  himself  with  hii 
children  to  reside  in  lodgings  at  Henfield,  Sussex,  in  June,  1841 
but  in  about  a  fortnight,  at  the  entreaty  of  his  wife  and  her  family 
for  the  sake  of  the  children,  he  was  induced  to  return  to  cohabi 
tation,  and  in  July,  1841,  they  went  to  reside,  with  Mrs.  Rideout 
at  Tunbridge  Wells,  where  they  rexpained  until  August,  1843 
when,  for  the  sake  of  educating  his  children,  Mr.  Caton  went  witl 
his  wife  and  family  to  reside  at  Paris.  11.  That  in  August,  1843 
Mr.  Caton  engaged  a  suite  of  apartments,  in  Paris,  in  the  hous< 
of  Mad.  D.  St.  Rose,  whose  daiighter  was  married  to  Mr.  T.  B 
Caton,  a  brother  of  Mr.  Caton ;  that,  on  the  20th  October,  Mr 
Caton  was  obliged  to  come  to  England,  where  he  was  detained 
until  the  19th  November ;  that,  during  his  absence  from  Paris,  Mrs 
Caton  formed  and  carried  on  a  criminal  intercourse  with  Majoi 
Edmond  St.  Rose,  who  with  his  wife  also  occupied  apartments 
in  the  house  of  Mad.  D.  St.  Rose,  and  many  indecent  familiarities 
were  observed  to  pass  between  them ;  that  Mr.  Caton  returned  to 


m.]      •  CONSISTORY  COURT.  11 

Pkrii  on  the  19th  November,  1843^  and  on  the  2nd  December,  he       Mat  1. 
and  his  wife.  Major  St.  Rose,  Mr.  T.  B.  Caton,  and  others,  dined         — Z, 
together  at  the  house  of  Mad.  D.  St.  Rose,  during  which  dinner 
the  conduct  of  Mrs.  Caton  towards  Major  St.  Rose  was  very 
indMrorous ;  that  the  suspicions  of  Mr.  Caton  had  been  previously 
adtcd  by  the  fact  of  a  letter  having  been  written  clandestinely 
h]r  Mrs.  Caton^  and  of  which  she  refused  to  give  any  account ; 
fliat,  at  a  later  period  of  that  evening,  a  violent  altercation  took 
place  between  Mr.  Caton,   Mr.  T.  B.  Caton,  and  Major  St.  Rose, 
Mrs.  Caton  having  appealed  to  Major  St.  Rose  against  her  hus- 
band's endeavours  to  get  her  out  of  the  room ;  that,  after  the 
altercation,  and  in  consequence  of  it,  Mr.  Caton  and  his  brother 
left  die  house  and  removed  to  an  hotel,  and  next  day  he  took 
away  from  his  wife  all  the  children,  and  on  the  following  day  (the 
Sth)  came  with  them  to  England ;  that,  at  the  time  of  removing 
diem,  he  required  his  wife  to  leave  the  house  of  Mad.  D.  St.  Rose, 
and  accompany  him  to  England,  where  he  informed  her  he  would 
pronde  her  a  proper  residence,  which  she  refused  to  do.     12.  That 
Mn.  Caton  continued  to  reside  after  the  departure  of  her  husband 
in  the  house  of  Mad.  D.  St.  Rose  until  the  end  of  February  or 
ginning  of  March,  1845  i  that,  shortly  before  this  time,  on  an 
oecanon  when  the  ladies  and  gentlemen  had  left  the  dining-room, 
uid  gone  to  the  drawing-room.  Major  St.  Rose  left  the  room, 
f^^&Dg  that  he  was  going  to  attend  to  his  military  duties  (as  major 
m  the  National  Guard) ;  that  Mrs.  Caton  having  also  previously 
'etired  to  her  bed-room.  Mad.  St.  Rose,  the  wife  of  Major  St.  Rose, 
^vipectiDg  that  her  husband  had  gone  to  the  bed-room  of  Mrs. 
(>*ton,  secreted  herself  in  the  water-closet  on  the  staircase  to 
v^  the  door  of  the  room,  and  she  observed  Mrs.  Caton  and 
^^^  St.  Rose  come  out  of  the  bed-room  and  look  carefully 
'Wt;  that,  as  they  were  descending  the  stairs.  Mad.  St.  Rose 
^inerged  from  the  closet,  and  taxed  them  with  having  committed 
xlnltery  together ;  that  Major  St.  Rose  professed  great  regret  for 
los  conduct,  and  vowed  that  he  would  have  nothing  more  to  do 
*ith  Mn.  Caton,  who  did  not  deny  her  guilt ;  and  it  pleads  that 
they  committed  adultery  on  that  occasion.     13.  That  Mrs.  Caton 
c^ntmned  to  reside  at  the  house  of  Mad.  D.  St.  Rose  until 
Fehroary  or  the  beginning  of  March,  1845,  when  she  went  to 
i^e  in  lodgings,  where  she  was  joined  by  her  mother,  and  after- 
^■vds  removed  to  other  apartments,  finally  at  No.  15,  Rue  Godoy 
^  Manroi,  where  they  resided  at  the  commencement  of  the  suit ; 
that,  at  all  these  places,  she  carried  on  an  adulterous  intercourse 
vith  Major  St.  Rose.     14.  That,  after  Mrs.  Caton  left  the  house 
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Mat  1.       of  Mad.  D.  St.  Rose^  Major  St.  Rose  hired  the  lodgings  for  her, 
p     '~Z         paid  the  rent,  put  in  furniture,  and  paid  for  necessaries  supplied, 
and  during  the  time  she  was  resident  in  various  parts  of  Paris  he 
was  her  constant  companion,  accompanying  her  in  her  walks  and 
drives,  taking  his  meals  with  her,  remaining  with  her  sometimes 
till  twelve  or  one  o'clock  at  night,  and  in  many  respects  acting  as 
master  of  the  house.    16.  That  on  one  occasion,  in  September, 
1846,  Mad.  St.  Rose  was  walking  in  the  Boulevards  des  Capucins, 
when  she  observed  a  carriage  stop  at  the  door  of  the  house  where 
Mrs.  Caton  was  residing,  from  which  her  husband  (Major  St.  Rose) 
alighted,  and  handed  Mrs.  Caton ;  that  Mad.  St.  Rose,  suspecting 
that  Mrs.  Caton  was  with  child  by  her  husband,  ran  up  and 
placed  her  hand  upon  her  stomach,  exclaiming  that  she  would  be 
satisfied  as  to  her  being  in  the  family-way,  as  the  fact  was,  and 
which  Mrs.  Caton  did  not  deny.     16.  That,  in  consequence  of 
such  adulterous  intercourse,  Mrs.  Caton,  on  the  15th  October, 
1845,  was  delivered  of  a  male  child.     17.  That,  in  1846,  Mrs. 
Caton,  whilst  residing  in  the  Place  de  la  Madeleine,  represented 
Major  St.  Rose  to  be  her  brother-in-law,  and  gave  to  the  concierge 
of  the  apartments  and  his  wife  a  description  of  her  husband,  de- 
siring them  that,  if  he  ever  came  to  the  house,  not  to  admit  him ; 
thaty  while  at  the  said  apartments,  she  frequently  gave  the  child 
mentioned  in  the  l6th  article  the  breast  while  Major  St.  Rose  was 
present,  who  frequently,  on  such  occasions,  would  fondle  the 
child  while  at  the  breast,  and  amuse  and  play  with  it,  and  behave 
towards  it  as  its  father,  and  was  taken  for  its  father ;  and  that  on 
many  occasions,  when  Mrs.  Caton  has  been  in  her  bed  and  alone. 
Major  St.  Rose  has  gone  into  her  bed-room,  and  remained  there 
for  a  considerable  time.    18.  That  Mr.  Caton,  with  the  view  of 
watching  his  wife's  conduct,  and  of  obtaining  proof  of  her  guilt, 
on  the  ISth  August,  1844,  left  London  and  went  to  Paris  on  a 
visit  to  his  brother,  residing  there  in  a  house  adjoining  that  of 
Mad.  D.  St  Rose,  where  he  remained  until  the  19th  November, 
when  he  left  Paris  to  return  to  England,  without  obtaining  any 
evidence  upon  which  he  could  rely ;  that,  on  the  24th  February, 
1845,  he  again  went  to  Paris,  accompanied  by  his  solicitor,  to 
obtain  the  requisite  evidence,  and  being  again  unsuccessful,  he 
applied  to  the  French  Courts,  and  obtained  an  order  for  the  com- 
pulsory inspection,  in  the  presence  of  a  Commissary  of  Police,  of 
the  writing-desk  and  other  repositories  of  Mrs.  Caton ;  that  Mr. 
Caton,  accompanied  by  his  solicitor  and  a  Commissary  of  Police, 
accordingly  visited  her  apartments,  but  did  not  discover  any  evi- 
dence to  criminate  her ;  that  he  left  Paris  on  the  1st  March,  1845, 
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ud  returned  to  England,  and  tjiat  through  his  brother,  Mr.  T.  B.       Mat  1. 
CtloD,  and  agenta  whom  he  had  employed,  he  endeavoured  to        ^~T^ 
obtain  evidence  of  her  criminality,  but  was  imable  to  do  so  until  ^'*"^^*  Caiom, 
shortly  before  the  commencement  of  this  suit.     19.  That  the 
parties  have  never  cohabited  together  since  3rd  December,  1843. 

No  plea  was  given  in  on  the  part  of  the  wife. 

Sir  J.  DodsoUf  Q. A.,  and  Dr.  R.  Phillimare,  for  the  hut-  Abovmsiit. 
band,  cited  Hamerton  ▼•  HamerUm.* 

Dr.  Haggard  and  Dr,Deane,  for  the  wife,  cited  in  addi- 
tion Grant  v.  Granlff  and  Morris  v.  Davies.X 

Db.Lcshington. 

This  case  has  occupied  the  anxious  consideration  May  1. 
of  the  Court,  not  on  account  of  any  real  doubt  I  have  enter-  ^°^^'^^' 
tained  as  to  the  truth  of  at  least  part  of  the  culpability 
impated  to  Mrs.  Caton,  but  from  the  difficulty  I  have  expe- 
rieDced  in  ascertaining  the  due  weight  of  the  evidence^  as 
applied  to  the  averments  contained  in  the  Libel.  Discharg- 
ing the  united  flections  of  both  judge  and  jury,  it  is  not 
mfficient  for  the  Court  to  have  a  moral  conviction  of  the 
guilt  of  the  party ;  it  must  be  satisfied  that  such  conviction 
is  founded  on  and  supported  by  legal  evidence,  and  that 
legal  evidence  must  be  applicable  to  legal  charges  contained 
in  the  Libel. 

The  parties  were  married  in  1831^  and  there  were  several 
children  the  issue  of  that  marriage.  Mr.  Caton  was  origin- 
ally a  medical  officer  attached  to  the  Guards,  but,  not  long 
after  his  marriage,  he  retired  from  the  Array.  His  wife  was 
the  daughter  of  a  clergyman  residing  at  Woodmancote,  in 
Sussex.  Mr-  and  Mrs.  Caton,  save  certain  visits  to  Brighton, 
resided,  from  within  a  short  period  after  the  marriage^  at 
Woodmancote,  till  the  death  of  the  father  of  Mrs.  Caton,  in 
1B38.  Afler  this  event,  Mr.  and  Mrs.  Caton  lived  at  Bruns- 
^ck  Square,  Brighton,  together  with  the  mother  of  Mrs. 
Caton. 

The  5th  article  contains  the  first  charge  against  Mrs.  Caton. 
Hat  article,  together  with  the  subsequent  articles,  up  to 
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Mat  1.  the  9tby  inclusive,  charges  adaltery  with  Mr.B.H.^  in  1841 
CatoH  Caitm.  •^  Brighton,  and  sets  forth  circumstances  tending  to  establisl 
the  accusation.  Mr.  6.  H.  was  a  cornet  in  the  Iltb  Hussan 
quartered  at  Brighton  in  the  spring  of  that  year,  and  wai 
with  others,  hospitably  received  at  the  house  of  Mr.  Caton 
Rules  of  evi-  It  is  a  well-known  rule  in  these  Courts,  that  it  is  nc 
^^e  m  these  n^gggm-y  to  prove  adultery  at  any  particular  time  ani 
place ;  but  it  is^  generally  speakings  necessary,  as  I  appre 
hend^  to  prove  that  the  parties  were  in  some  place  togethe 
where  adultery  might  probably  have  been  committee 
Were  it,  indeed,  otherwise,  it  might  happen  that  guilt 
intention  would  be  mistaken  for  actual  guilt,  and  this  woul 
be  contrary  to  all  principles  of  justice,  as  well  as  to  know 
rules  of  jurisprudence.  In  Hamerion  v.  Hamerton,*  Si 
John  Nicholl  said :  '<  The  Court  must  be  satisfied  not  onl 
that  there  has  been  a  surrender  of  the  mind,  but  of  th 
person."  That  case  was  a  very  remarkable  one,  and  th 
whole  of  the  observations  made  by  the  learned  judg 
are  well  deserving  of  consideration.  It  took  place  abov 
twenty  years  ago,  and  I  perfectly  recollect^  being  counsi 
for  the  husband  in  that  case,  that  I  was  much  disaji 
pointed  at  the  first  result,  namely.  Sir  John  Nicholl  cor 
sidered  the  evidence  insufficient  to  establish  the  charge  < 
adultery.  But  after  some  reflection,  and  time  being  allowe 
for  the  zeal  of  a  counsel  to  cool  down,  I  came  to  the  cor 
viction  that  the  decision  of  the  learned  judge  was  founde 
upon  right  principles.  In  that  case,  as  in  this,  there  ha 
been  a  correspondence  between  the  parties ;  but  the  onl 
part  of  it  produced  was  a  letter  from  the  wife's  paramour^  i 
the  possession  of  the  wife,  and  that  letter  was  so  strong 
undoubtedly,  that  I  was  led  away,  as  counsel,  to  form  a  cor 
elusion  that  there  was  enough  upon  which  to  found  a  dec: 
sion  in  that  letter,  without  requiring  more  absolute  proc 
that  the  parties  had  been  together.  That  case  shows  ho^ 
careful  these  Courts  are  and  ought  to  be  to  require  ade'quat 
proof  of  the  fact  of  adultery. 
Facts.  Bearing,  then,  in  mind  the  principles  there  laid  down,  an 
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by  which  I  must  be  governed^  I  come  to  a  consideration  of      m^y  K 
the  &cts  in  this  case  with  regard  to  the  particular  charges,  ^^^""^ 
and  the  evidence  produced  to  support  them. 

That  a  change  took  place  in  the  manner  and  conduct  of 
Mrs.  Caton  towards  her  husband  and  children,  and  that  her 
affections  were  alienated  from  them»  is  satisfactorily  proved 
by  the  testimony  of  Mrs.  Rideout,  Mr.  George  Rideout»  and 
Mary  Ann  Moody ;  and  all  experience  shows  that  sudi 
charges  strengthen  other  proof  of  improper  attachment* 
Bat  I  must  now  look  for  evidence  of  the  acquaintance  of 
Mrs.  Caton  with  Mr.  H*  Of  undue  intimacy  between  them, 
or  improper  familiarity,  I  can  hardly  expect  to  find  much 
oral  testimony,  for  this  reason  :  the  plea  states  only  adul- 
terous intercourse  generally,  and  a  clandestine  correspond- 
ence, without  setting  forth  any  other  facts  whatever. 

Mrs.  Hideout  deposes  to  visits  from  the  11th  of  March, 
1B41,  to  the  24th  ;  that  Mr.  H.  came  to  the  house  of  Mr. 
Caton  almost  daily ;  but  she  says  the  visits  were  open  visits, 
known  to  Mr.  Caton,  and  in  the  presence  of  other  members 
of  the  family.  It  has  not  been  contended,  and  indeed  could 
not  be  contended  with  effect,  that  this  evidence  approximates 
at  all  to  any  inference  of  adultery,  or  of  an  adulterous  attach- 
ment between  the  parties.  It  is  proof  of  intimacy,  but  not 
even  of  improper  intimacy ;  for  Mrs.  Rideout  negatives  any 
appearance  of  impropriety  when  Mr.  H.  made  his  visits. 

The  Counsel  for  Mr.  Caton  very  properly  observed  that.  The  letter 
for  this  part  of  the  case,  they  must  depend  mainly  on  the  ^^  ^^  ''*'*• 
letter  of  Mrs.  Caton  annexed  to  the  Libel.  Now  I  intend 
to  consider  that  letter,  first,  by  reference  to  its  contents,  and 
its  contents  only,  and  then  in  connection  with  the  circum- 
stances attendant  upon  its  discovery.  At  present  I  will 
only  observe  that  it  appears,  by  the  evidence  of  Moody, 
that  this  was  one  only  of  several  letters  written  and  sent  by 
Mrs.  Caton  to  Mr^  H.,  and  that  she  received  letters  from 
hiou 

This  letter  is  in  the  handwriting  of  Mrs.  Caton,  and  ad- 
dressed to  Mr.  H.,  at  the  Barracks.  The  question  is,  whe- 
ther I  am  to  construe  this  letter  as  an  admission  of  adultery 
hy  Mrs.  Caton,  or  only  as  a  declaration  of  an  improper 
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II4T  1.  attacfament.  I  look  to  the  letter  itself.  [Read  the  letti 
^--JT^-^      pleaded  in  the  8th  article  of  the  LibeU] 

Now  this  letter^  m  my  judgment^  proves  a  very  stron 
and  ardent  attachment  on  the  part  of  Mrs.  Caton  to  Mr.  H 
and  it  proves  hatred  and  resentment  against  her  husband 
but  I  do  not  think  it  contains  one  word  which  I  can  coi 
strue  into  an  admission  of  actual  guilty  intercourse,  whic 
is  the  construction  contended  for  by  the  Counsel  for  M 
.Caton.  There  is  no  reference  to  any  past  or  future  meetin 
of  that  character.  The  letter  is,  indeed,  perfectly  consistei 
with  past  adultery,  but  it  is  not  proof  of  it.  There  is  i 
<»ie  expression  which,  fairly  construed,  distinctly  points  1 
any  past  adultery,  and  in  this  respect  the  case  is  not  near! 
ao  strong  as  that  of  HamerUm  v.  Hamertan,  for  there  tl 
letters  in  Mrs.  Hamerton's  custody  pointed  distinctly  to  pa 
idandestine  meetings.  Sir  John  NichoU  there  said:  ''Son 
women  will  go  a  g^reat  way  without  proceeding  to  the  la 
extremity  of  guilt,  and  the  Court  must  be  satisfied  not  onl 
that  there  has  been  a  surrender  of  the  mind,  but  of  th 
person."  In  this  case,  I  repeat^  the  fair  construction  of  tfc 
letter  does  not  furnish  me  with  any  means  of  concludin 
that  adultery  had  been  committed. 

The  only  strictly  legitimate  mode  of  construing  this  letti 
is  by 'reference  to  the  letter  itself;  but  perhaps  it  may  I 
satisfactory  to  consider  it  with  reference  to  all  the  circun 
stances  of  the  case  and  the  conduct  of  the  parties.  It ; 
difficult,  however,  in  such  a  case  as  this,  to  conjecture  eve 
any  state  of  circumstances  which  could  convert  that  lette: 
if  I  have  put  a  true  construction  upon  its  contents,  inl 
admission  of  adultery  already  committed,  or  proof  of  it. 

With  regard  to  the  writing  and  posting  of  the  letter,  Mr 
Maria  Rideout,  on  the  6th  article,  details  the  facts  respec 
ing  the  writing  and  delivering  of  the  letter  into  the  posi 
office ;  that  Mr.  Caton's  suspicions  had  been  excited,  an 
that  the  letter  was  intended  to  have  been  posted  without  h: 
knowledge;  that  he  came  to  the  post-office  shortly  aflei 
and,  by  Mr.  Caton  s  desire,  Mrs.  Rideout  saw  and  was  abl 
to  identify  the  letter.  Mr.  George  Rideout  states  that  hi 
brother  (since  deceased)  had  an  interview  with  Mr.  H.,  an 


dutt  he  tubfteqoently  accompftnied  him  to  a  second  inter-  Mat  t. 
view  with  Mr.  H.,  when  Mr.  H.  gave  them  an  order  to  CattmTctOoiL 
neetre  the  letter  iVom  the  orderly,  which  they  accordingly 
Mi  so  that  it  came  into  their  possession  without  ever  pass* 
isff'tiirough  the  hands  of  Mr.  H.  It  appears  from  the 
mswera  to  the  interrogatories  addressed  both  to  Mrs. 
Rideoat  and  Mr.  George  Rideout,  that  Mr.  Caton  had  given 
i  written  authority  for  the  delivering  up  of  this  letter. 

I  think  that  nothing  material  results  from  a  consideration 
sf  any  of  these  facts.  But  it  is  right  to  sayi  that  if  any 
inference  could  be  drawn,  it  would  be  rather  in  favour  of 
Mrs.  Caton,  for  it  is  highly  improbable  that  she  would  lend 
•nj  ud  to  the  delivering  up  of  her  own  letter,  if  it  con- 
tsined,  according  to  her  apprehension,  an  admission  of  an 
idalterous  connection,  or  that  Mr.  H.  would  so  readily  have 
finmished  proof  against  himself.  I  am  also  of  opinion  that 
the  conduct  of  the  persons  concerned,  after  the  receipt  of 
this  letter,  does  not  in  any  degree  alter  the  case. 

Mr.  Caton,  it  appears,  never  saw  the  letter ;  perhaps  it 
would  have  been  better  if  he  had,  and  consulted  his  own 
jodgment  as  to  the  proper  course  to  be  pursued.  But  I 
tttribute  no  blame  to  him  for  having  confided  in  his  bro- 
thers-in-law. Under  the  advice  of  the  brothers  of  Mrs. 
Gston,  he  consented  to  a  reconciliation.  These  brothers, 
tboogh  they  had  a  more  ample  knowledge  of  all  the  sur- 
roonding  circumstances,  did  not  consider  the  letter,  even 
eoopled  with  all  these  circumstances,  to  be  proof  of  guilt : 
neitber  can  I.  I  do  not  suppose,  and  should  be  wholly  un* 
justified  in  presuming,  that  Mrs.  Caton's  brothers  thought 
thdr  sister  guilty,  and  yet  endeavoured  to  make  a  repre- 
Motation  to  Mr.  Caton  contrary  to  their  own  conviction.  I 
bdieve  that  at  the  time  when  the  letter  came  to  their  hands, 
and  when  they  advised  a  reconciliation,  they  did  pot  think 
k  was  proof  or  admission  of  an  adulterous  connection. 

For  these  reasons,  the  letter,  taken  in  connection  with  all 
die  cirenmstancea  to  which  I  have  already  adverted,  does 
Bot,  in  my  judgment,  afford  adequate  proof  of  adultery. 

There  are,  however,  other  facts  connected  with  this  part 
sf  the  case  which  remain  to  be  considered.     Mary  Ann 

VOL.  VII.  D 


18  CX>N8ISTOEY  GOUET.  [Eaa  T. 

Mat  i.  Moody  deposes  that  Mr.Caton  left  home  on  the  Tuesday 
Catmr  CMttm,  ^^^  preceding  the  24th  March ;  that,  on  the  Saturday 
antecedent  to  that  time,  Mrs.  Caton  had  expressed  h^'self 
in  strong  terms  against  her  husband,  saying  he  had  falsely 
accused  her,  and  on  the  Thursday  night  following,  the^wit- 
ness  threw  to  Mr.  H.  from  the  window  a  note  from  Mrs. 
Caton ;  that  Mrs.  Caton  had  previously  pressed  her  vefy 
hard  to  consent  to  let  Mr.  H.  into  the  house  at  twelve 
o'doek  at  night.  Now  this  fact  is  not  specially  pleaded ;  it 
comes  out  incidentally,  and,  as  I  think,  naturally^  in  ooii* 
nection  with  the  evidence  thq^  witness  was  giving.  I  think 
the  statement  entitled  to  credit,  and  unquestionably  it  goes 
very  far  to  show  the.  animus  of  the  lady :  had  there  been  any 
proof  that  Mr.  H*  was  admitted  and  had  been  alone  with 
Mrs.  Caton,  the  Court  would  have  had  no  hesitation  as  to 
its  judgment]  but  the  intention,  however  corrupt,  was  de* 
feated ;  the  parties  did  not  come  together ;  the  evidence^ 
therefore,  does  not  prove  adultery,  nor  can  I  infer  froni  it 
that  on  other  occasions  Mr.  H.  did  obtain  access  to  the 
house,-— not  from  this  evidence. 

To  complete  the  investigation  of  this  part  of  the  case,  and 
before  I  attempt  to  draw  any  conclusion  from  all  the  pre- 
mises, I  must  notice  the  facts  pleaded  in  the  9th  article^  and 
the  evidence  taken  thereon.  The  9th  article  pleads  that» 
subsequently,  Mrs.  Caton  confessed  to  Madame  St.  fiose 
that  she  loved  Mr.  H.  more  than  her  husband,  and  tba^  i|i 
the  absence  of  her  husband,  she  used  to  let  him  into  the 
house  at  Brighton.  That  is  the  plea.  Now,  certainly,  I 
must  first  observe  that  the  word  "  subsequently"  has  a  moat 
extensive  operation  in  this  article,  for  it  must  mean,  from 
any  time  after  the  year  1841  to  the  giving  in  of  the  LibeL 
so  that  the  contents  of  the  article  are  anything  but  specific 
No  doubt  there  might  be  much  difficulty  in  fixing  the 
period  very  precisely ;  but  still,  I  must  say,  this  extreme 
vagueness  might  have  been,  to  some  extent,  avoided.  Now 
2  come  to  the  evidence  of  the  witness  vouched ;  she  ia  exsr 
mined  before  the  French  authorities,  and  she  deposes  to  the 
article  in  the  following  terms :  **  In  that  which  confirms  the 
ninth  fact,  it  is  correct  that  Mrs.  Caton  told  me  that  she  had 
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neored  in  her  duunber  in  the  morning  before  day  Mr.  H.,      Mat  1. , 

adduit  in  the  absence  of  her  hosbend."    Again,  in  a  further  /^y^j^TT^ten. 

■nrer  to  an  ^  official  qaettion,"  she  sajs :  ''  Mrs*  Caton, 

vho  inhabited  the  same  hoase  with  me,  and  with  whom  I 

eoBveraed  aometimes,  told  me  that  she  was  not  qoite  sure  by 

iImmb  she  had  her  child ;  that  she  had,  in  fact,  had  inter- 

eoorse  widi  her  husband  and  with  a  lover,  and  that  she 

kd  received  this  knrer  at  her  house  in  the  morning  before 

dsy.     I  communicated  this  confession  to  Mr.  T.  Caton." 

There  can  be  no  doubt  that,  in  words^  this  evidence  not 

only  proves  the  most  essential  parts  of  the  9th  artidcy  but 

pm  rerj  mnch  beyond  it,— -die  witness  qpeaks  to  fiicts  not 

plsaded  in  the  article ;  but  I  must  now  consider  how  £ur  I 

cm  jodidally  give  credit  to  this  witness,  with  reference  to 

lU  the  chcumstances  of  the  case. 

Who  ia  the  witness?  Bhe  is  the  wife  of  M.St. Rose, 
whose  sister  married  Mr.  Thurston  Gaton,  a  brother  of  the 
psrty  bringing  this  suit.  But  her  own  husband  is  in  these 
proceedinga  charged  with  committing  adultery  with  Mrs* 
Catooy  and  what  is  very  singular  to  my  apprehension,  she 
hss  been  examined  to  prove  that  charge  against  her  hus- 
baid.  It  may,  I  think,  be  doubtful  whether  Madame  St. 
Rose  could  be  bound  to  criminate  her  own  husband ;  I  da 
aot  ssy  she  could  not,  if  she  pleased ;  but  whether  the  law 
woold  not  have  protected  her  in  declining  to  answer,  I  think 
is  a  doabtfal  point.  But,  be  that  as  it  may,  the  attempt 
has  been  made  to  force  her  to  depose  against  her  husband, 
aad  the  result  has  been,  that  she  has  negatived  the  article 
itlatiDg  to  him  in  a  manner  which  most  clearly  shows  that 
die  had  n<yt,  as  to  so  mnch  of  her  evidence,  any  strong  re- 
gard for  her  oath ;  because  all  the  evidence  proves  facts  and 
circumstances  which  she  denies  altogether  from  the  begin- 
amg  to  the  end,  and  it  would  be  a  mere  waste  of  time  to  go 
tlvottgh  her  evidence  to  show  that,  as  respects  her  husband, 
nd  hia  intimacy  with  Mrs.  Gaton,  the  evidence  of  this  lady 
has  becti  given  without  die  least  regard  for  the  oath  die  had 


It  ia  impoaaiUe  to  deny  that  auch  disregard  of  her  oadi 
doei  affect  the  credit  of  die  witness;  false  swearing  in  any 
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May  ].       case  must  produce  such  effect;  but  it  may  not,  therefon 
Catmr  Caiuu  ^^^^^  ^^"^  ^^®  evidence  of  the  witness  is  to  be  altogethc 
rejected.  Received,  I  think,  it  must  be,  but  considered  wit 
very  great  caution. 

But  there  are  other  circumstances.  There  is  an  almo 
utter  impossibility^  as  the  plea  stands,  of  contradicting  tfa 
witness  if  she  deposed  untruly ;  no  time  or  circumstance  i 
mentioned ;  there  is  nothing  in  the  plea  or  evidence  intK 
ductory  to  the  conversation ;  the  evidence  too  is  so  brie 
and  taken  in  so  pecular  a  mode,  that  the  Court  has  no  mean 
of  forming  any  opinion  flrom  its  general  tenour.  I  cannc 
try  it*  She  speaks  of  Mrs.  Caton  not  knowing  who  was  tfa 
father  of  the  child.  Now  I  do  not  know  from  the  fad 
proved  in  the  cause  whether  at  the  time  when  this  declan 
tion  was  made  there  was  a  child  bom  at  any  period  1 
which  this  declaration  would  apply.  I  have  not  even  thi 
test.  Nay  more ;  I  have  no  evidence  of  Mrs.  Caton's  int 
macy  with  the  witness  to  make  such  admission  probable.  ] 
it  not  singular  that  I  should  have  positive  proof  of  quarrel 
between  Mrs.  Caton  and  the  witness,  Madame  St  Rose  ?  I 
looking  at  the  probability  of  jsuch  an  admission,  some  intrc 
ductory  conversation,  or  at  least  some  intimacy,  might  fa 
naturally  expected ;  but  so  far  from  any  evidence  of  int 
macy,  all  the  evidence  is  directly  the  contrary.  It  is  mani 
fest  from  other  parts  of  the  case  that,  from  early  in  1843  I 
the  last,  Madame  St.  Rose  was  extremely  irritated  againi 
Mrs.  Caton  on  account  of  her  too  great  intimacy  with  he 
husband.  How,  then,  can  the  Court  rely  on  the  declari 
tion  deposed  to  by  this  witness  ?  There  is  nothing  to  com 
borate  it,  except  the  evidence  of  Moody  as  to  the  admiasio 
of  Mr.  H.  into  the  house,  which  is  too  remote  for  the  Com 
to  rely  upon. 

In  drawing  my  conclusion  as  to  the  effect  of  all  tfa 
various  facts  in  evidence  to  support  the  charge  of  adulter 
with  Mr.  H.,  I  must  not  forget  that  no  improper  familiarit 
is  proved;  that  no  access  is  established  by  any  witness  at 
time  when  adultery  could  have  been  committed.  Lookiii 
at  all  these  facts,  I  am  compelled  to  say  that  the  proo 
judicially  considered,  is  not  sufficient,  in  my  opinion,  to  sui: 
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jMrt  the  disrge.    Moral  conyiction  is  the  opmion  of  a  jury      Mat  K 
vitboat  a  jadge ;  jadidal  conviction  ought  to  camlnne  the  ^^^  CjIml 
OMiperatioD  of  both.   I  matt  have  adequate  l^^al  proof,  and 
1  am  not  satisfied  that  it  is  adequate.    Many  cases  have 
ooeorred^  and  must  occur,  in  which  moral  opinion  may  be 
«ie  way,  bat  judicial  decision  another. 

I  moat  now  go  back  to  the  date  of  the  discovery  of  the 
letter  addressed  to  Mr.  H.  Mr.  Caton,  upon  the  represen- 
tation of  Bfrs.  Caton's  brothers,  is  induced  to  renew  his 
cohslMtatioD  with  his  wife.  I  think  no  blame  is  on  thai 
leeoont  imputable  to  them  or  him.  From  that  time»  no 
droimstanccs  occur  which,  I  conceive,  have  any  bearing 
SD  the  question  whidb  I  must  determine,  until  the  parties 
beeome  resident  in  Paris.  In  August,  184S,  Mr.  Caton  re- 
flioved  with  his  wife  and  family  to  Paris,  and  resided  in  the 
liottse  of  Madame  Durand  St.  Rose ;  and  the  11th  article 
then  charges  the  commencement  and  continuance  of  an 
idolteroaa  intercourse  with  Migor  St.  Rose,  the  son  of  Ma- 
daaae  D.  St.  Rose,  who,  with  his  wife,  was  resident  in  the 
■me  house ;  and  it  pleads  specially  the  transaction  of  the 
ftsdDecember  following,  just  afWr  Mr.  Caton  had  returned, 
sfter  a  month's  absence  in  England.  This  transaction  is  the 
discovery  of  a  letter  written  by  Mrs.  Caton  and  sent  to 
Major  St.  Rose,  clandestinely,  and  other  circumstances,  for 
which  I  must  refer  to  the  evidence. 

Mr.  Tharston  Caton  says,  on  the  11th  article,  that,  in 
Aagust,  1848,  just  before  he  left  Paris  to  go  to  Mexico,  he 
Sttde  arrangements  for  his  brother  and  family  coming  to 
reside  at  the  house  of  Madame  D.  St.  Rose,  whose  daugh- 
ter he  had  married,  and  where  he  had  resided  ;  that  he  re- 
tmfned  to  Paris  on  the  1st  or  2nd  of  Deceaaber,  when  his 
brother  and  family  were  still  residing  in  the  house,  where 
also  were  living  Major  St.  Rose  and  his  wife ;  that  on  the 
day  of  his  arrival  and  the  day  after,  the  witness  dined  there 
ni  company  with  his  brother  and  his  wife,  and  Major  St. 
Rose  and  his  wife,  and  others ;  that  he  did  not  observe  any 
Aing  particular  in  the  conduct  of  Mrs.  Caton  towards  Major 
St  Roae  on  either  occasion ;  that  Mr.  Caton  having  pre- 
viously expressed  his  suspicions  that  there  was  something 
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w. 


Mat  K  going  on  bekwcen  hit  wife  and  Mijor  Sc  Rose,  after  din 
OQ  the  aecond  dajt  when  all  had  left  the  dining-room  ezc 
Bfajor  St.  Roae  and  his  mother,  Mr.Caton  told  the  witn 
that  Mfs.  Catoit  had  been  writiag  before  dinner,  and  he  ^ 
eartsin  die  had  jnat  sent  a  letter  to  Major  St.  Roae  in 
dining-room,  and  ask^  him  (the  witness)  to  go  and  i 
Major  St.  Rose  finr  the  letter;  that  he  presamea  Mrs.  Ca 
overheard  what  her  hnaband  said,  for  she  immediataly  1 
lowed  the  witness  out  into  the  oorvidor  diyiding  the  dn 
ing-room  from  the  dining-room ;  that  the  witness  went  i 
the  dining-room,  and  said  U>  Mi^  St.  Rose,  sitting  th 
with  his  mother,  <<  I  will  thank  yon  for  the  letter  wh 
Mm*  CatoD  has  just  sent  yon ;"  but  he  denied  having  1 
a  letter,  and,  after  a  word  or  two  of  altercation,  he  left  t 
room.  It  is  unnecessary  to  go  into  the  hiatcNry  of  the  alt 
cation  which  followed ;  bmt  it  does  not  appear  from  i 
cadence  that  there  was  any  letter  at  all.  I'he  matter  stai 
thus :  Mr.  Caton  suspected  that  a  letter  had  been  sent 
his  wife  to  Major  St.  Rose,  who  denied  it,  adding,  *^  I 
had  it,  I  would  not  give  it  to  you.'*  There  may  or  may  i 
hare  been  a  letter,  for  the  evidence  of  Mr.  T.  Caton  pny 
nothing  as  to  that  point.  One  matter  is  quite  dear,  tl 
Mrs.  Caton's  conduct  was  most  violent.  Mr.  Caton  qu 
the  house,  withdraws  his  children,  but  offers  to  receive 
wife  at  Meurice's  Hotel,  an  offer  which  she  refuses.  Tl 
this  was  very  gross  misconduct,  to  use  the  mildest  term, 
the  part  of  Mrs.  Caton,  there  cannot  be  a  shadow  of  dou 
and  I  think  that  Mr.  Caton,  havii^  had  his  suspidc 
exdted,  did  act  with  great  propriety  in  withdrawing  hi 
self  and  his  children,  and  that  her  refusal  to  leave  the  hoi 
justly  gave  rise  to  strong  suspidons  against  her.  But  of  a 
improper  intimacy  of  any  kind  whatever,  there  is  not  en 
a  shadow  of  proof;  nor  is  there  any  actual  proof  of  t 
writing  of  any  letter. 

I  now  come  to  the  12th  artide,  and  that  pleads  f 
continued  reddenee  of  Mrs.  Caton  at  Madame  St.  Rom 
and  her  cmduct  with  Major  St.  Rose  there  during  ti 
time ;.  and  it  is  manifest  diat,  on  this  article,  there  Ss 
evidence  at  all ;  Madame  St«  Rose,  if  it  were  worth 
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nfer  lo  bar  OFidenoe,  iMgativM  it.    The  18th  article  pleedi      Mat  4. 

that  Mrs.  Caton  quitied  Madaine  D.  St.  Roee's  in  February  c^sZT'cmnm. 

9t  Mardi,  1845,  and  thatshe  then  went  to  reside  in  various 

plaees«  of  which  three  are  specified^  with  her  mother,  and 

k  general  termsy  and  only  in  most  general  terms,  the  article 

Airfes  the  cootinoance  of  adultery  with  Major  St.  Rose. 

The  14th  article  pleads  subsidiary  circumstances. 

Now,  with  r^^ard  to  these  three  articles,  it  is  extremely 
BBfolar  that  I  do  not  find  any  direct  evidence  that  Mrs. 
Cston  continued  to  reside  with  Madame  Durand  St.  Rose 
ifter  December,  1843^— -any  direct  evidence;  and  I  find 
none  at  all  as  to  anything  which  might  have  occurred  at  the 
boMew  I  say  no  direct  evidence;  but  inferentially  there 
csB  be  no  reasonable  doubt  of  the  facts.  All  the  direct  evi- 
dace  is,  that  Mr.  T.  Caton  says  he  resided  next  door  from 
Jsly,  1844,  to  the  early  part  of  1845.  F<Nr  proof  of  adul- 
tery, therefore,  I  must  look  to  what  occurred  at  other 
jdioes. 

I  must  here  observe,  that  Mrs.  Caton  was  accompanied  by 
kr  moth^  at  the  other  lodgings  which  she  occupied,  and, 
M  it  would  appear,  for  a  part  of  the  time  of  her  residence 
vith  Madame  St.  Rose.  In  all  ordinary  cases  it  certainly 
would  be  presumed  that,  to  a  certain  extent  at  least,  the 
Bother,  the  widow  of  a  clergyman,  would  be  some  proteo- 
tioD  and  safeguard  to  her  daughter.  Mrs.  Rideout  has  not 
been  examined  (indeed,  there  is  no  defensive  plea)^  and  it 
ooiild  not  be  expected  that  Mr.  Caton  would  examine  her. 
liii  a  fact  which  I  cannot  leave  entirely  out  of  the  case,— 
tbit,  indeed,  the  evidence  renders  impossible^ — but  I  have 
no  evidence  as  to  Mrs.  Rideout  which  will  enable  me  to  say 
cosfidently  whether  she  was  properly  alive  to  the  conduct 
of  her  daughter,  or  whether  she  was  regardless  of  her  duty 
towards  her ;  for  her  doty  was  unquestionably  to  protect 
tbat  daughter  from  the  pollution  of  adultery.  That  she 
was  privy  to  the  intimacy  with  Major  St.  Rose  I  cannot 
doubt  from  the  evidence ;  but  beyond  the  mere  fact  I  can- 
iot  find  any  adequate  meana  of  forming  an  opinion  with 
joftioe.  Indeed,  I  have  very  reluctantly  adverted  to  this 
circamstance  ;  but  I  am  compelkd  to  do  so^  for  the  vesi* 
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Hat  L  denoe  of  a  mother  with  a  danghteri  tinder  the  peculiar,  the 
CtLr^Cata  ^^  peculiar,  drcumstances  of  this  case,  can  never  be 
wholly  disregarded,  or  passed  over  without  comment. 

To  come,  then,  to  the  evidence  on  the  ISth,  14thy  15th, 
and  17th  articles.  First,  there  is  the  evidence  of  the 
Moussus,  the  porter  and  his  wife.  The  wife,  at  the  con- 
clusion of  her  evidence^  states  that  Mrs.  Caton  had  servanti 
of  her  own  to  attend  upon  her ;  that  she  (the  witness)  wai 
constantly  occupied  in  other  apartments,  and  had  very  litth 
opportunity  of  seeing  what  passed  in  Mrs.  Caton*s  apart- 
ments. The  husband  states  that  he  might  be  up  in  the 
apartments  twice  in  a  month,-»never  of  a  night.  What 
facts  do  these  witnesses  prove  ?  A  very  great  intimacy  on 
the  part  of  Major  St.  Rose  with  both  mother  and  daughterj 
— an  intimacy  so  great  that,  if  there  had  been  proved  any 
previous  attachment,  or  any  act  approaching  to  indecent 
familiarity,  the  Court  might  at  once  have  attributed  that 
intimacy  to  an  improper  motive,  and  perhaps  have  come  to 
the  conclusion  that,  on  some  occasion,  though  there  was  no 
direct  evidence,  adultery  had  been  committed,  notwith- 
standing the  presence  of  Mrs.  Caton's  mother  in  the  apart- 
ments. But  the  Court  has  no  such  proof  from  these  wit- 
nesses. I  cannot  take  the  12th  article  as  proved  where 
there  is  no  proof  at  all ;  I  cannot  supply  proofs  by  pre- 
sumption, however  natural  such  presumption  may  be. 

In  this  house  (where  resided  the  porter  and  his  wife) 
were  resident  Mrs.  Rideout,  Mrs.  Caton,  and  two  duldren, 
one  six  weeks  old.  I  observe,  incidentally,  as  I  pass,  that 
Mr.  Caton  sent  back  to  his  wife  one  of  the  children,  and 
Mr.  T.  Caton,  in  his  evidence,  states  that  he  recommended 
this,  as  he  did  not  believe  this  child  to  be  the  child  of  Mr. 
Caton.  Who  he  supposes  was  the  father  of  the  child,  the 
Court  is  left  wholly  and  entirely  in  the  dark.  Now  Major 
St.  Rose  acted  as  master  of  the  house  in  many  respects ; 
occasionally  he  took  the  child  in  his  arras, — a  child  six 
weeks  old ;  he  went  out  constantly  with  Mrs.  Caton,  but 
her  mother  went  too,  and  Mrs.  Caton  ordered  that  her  hus- 
band should  not  be  admitted.  On  one  occasion,  Mrs.  Caton 
was  seen  nursing  the  child  in  the  presence  of  Major  Su 


mk]  OONSI8TOSY  OOURT.  85 

Bofle^— an  mctf  no  doabt,  of  great  indelicacy, — but  the  porter      Mat  K 
•ts  present.     The  strongest  fact  is  Major  8t.  Rose  going  ^^    Cmtm 
into  Mrs.  Caton*8  bed-room,  and  I  will  advert  to  that  part 
of  ihe  evidence. 

The  porter  says  :  **  M.  St.  Rose  acted  in  the  apartments 

occupied  by  Mrs.  Caton  quite  as  if  he  were  at  home.  When 

I  have  becsi  engaged  up  there,  I  have  several  times  seen 

Urn  go  in  and  oat  the  bed«room  occupied  by  Mrs.  Caton, 

at  w^  when  she  has  been  therein  as  otherwise.    One  timCf 

when  I  was  engaged  nailing  down  the  carpet  in  the  room 

oeeapied  by  the  nurse-maid  and  child,  and  which  room  has 

I  door  of  communication  with  Mrs.  Caton's  bed-room»  I  saw 

VL  St  Rosd  pass  through  that  door  into  Mrs.  Caton's  bed- 

loon.    He  shut  the  door  after  him.    I  was  previously  told 

hy  the  servants  of  Mrs.  Caton  being  then  confined  to  her 

bed  by  illness.    I  did  not  see  her  in  bed,  but  I  heard  her 

Kwe  speaking  with  M.  St.  Rose  in  her  bed-room.    During 

the  quarter  of  an  hour  or  more  that  I  continued  aflerwards 

b  the  said  room,  I  did  not  see  M.  St.  Rose  leave  the  bed- 

raon,  and  I  heard  his  voice  in  the  interval,  talking  with 

Mn.  Catcm,  in  the  bed-room.    I  do  not  know  if  there  was 

my  one  else  present  with  them :  I  heard  no  voice  but 

thm." 

Now  this  is  not  to  be  taken  as  an  isolated  fact,  but  in  con- 
junction with  all  the  other  facts ;  at  any  rate  it  proves  this : 
whether  adultery  was  committed  at  this  particular  time  or 
not,  I  do  not  say ;  but  it  undoubtedly  proves  a  familiarity 
most  improper  and  very  disgraceful. 

1  now  go  to  the  evidence  of  Raines.    She  was  during  part 

of  the  time  living  as  lady's  maid  with  Mrs.  Rideout,  from 

the  17th  July,  1845,  until  the  8th  April,  1846,  and  she  says 

that  Blajor  St.  Rose  used  to  be  coming  to  the  house,  visiting 

Mnu  Rideout  and  Mrs.  Caton,  pretty  well  every  day  :  '<  in 

Act,  he  was  looked  upon  by  their  servants  more  as  one  of 

the  &mily  than  as  a  visitor."    She  says  she  did  not  suspect 

that  there  was  any  improper  intimacy  between  Mrs.  Caton 

and  Major  St.  Rose  until  his  wife  came  and  <*  made  a  piece 

of  work ;"  but  from  that  time  she  firmly  believed  that  they 

canried  cm  an  adulterous  intercourse.     **  I  come  to  that  con- 

VOL.  VII.  K 
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Mat  1.      dution/'  she  sayt,  **  not  from  any  direct  act  which  I  myad 

Caumyl^aiM,  ^^^^*^  P*^  between  them, — for  Mm.  Caton  havmg hi 
nurse  to  attend  upon  her  as  her  maid,  I  had  not  the  oppoi 
tunity  of  seeing  so  much  as  I  might  have  done  had  I  waito 
upon  her  myself; — but  from  seeing  him  and  her  to  ttmd 
together^  and  knowing  them  to  foe  shut  up  together  aloM  ii 
the  absence  of  my  mistress  at  times  for  coDsiderable  periodh 
I  did  once  go  into  the  drawing-room,  when  they  were  akM 
and  see  Major  St.  Rose  and  Mrs.  Caton  sitting  on  the  aol 
together^  and  I  then  observed  that  her  dress  was  more  opei 
at  the  bosom  than  I  thought  proper.  She  was  near  lie 
confinement,  and,  from  her  dress  being  open,  a  part  of  he 
bosom  was  exposed.  That  was  the  nearest  approach  to  m 
act  of  impropriety  that  I  witnessed  between  them."  8h 
says  Major  St.  Rose  used  to  be  in  company  with  Mrs.  Ca 
ton  and  her  mother  great  part  of  the  day,  and  when  Mn 
Rideout  was  out  (and  she  went  out  for  a  walk  most  days) 
he  would  be  in  company  with  Mrs.  Caton  alone  for  an  ho« 
or  two.  If  Mrs.  Caton  went  out,  it  was  for  a  drive  in  a  car 
riage ;  but  she  never  knew  Major  St.  Rose  go  oat  with  be 
unaccompanied  by  Mrs.  Rideout. 

This  is,  I  think,  the  substance  of  bar  evidencet  and  ther 
is  nothing  in  it  beyond  the  proof  of  a  very  great  intimae; 
between  Major  St.  Rose  and  Mrs.  Caton.  We  must  nol 
however,  look  at  these  as  isolated  facts,  but  in  coi^junctioi 
with  all  the  fiftcts  in  the  evidence^  and  espedally  with  thi 
fact,  that  Mrs.  Caton  was  aware  that  her  husband  suspectec 
her  of  an  improper  intimacy  with  Major  St.  Rose. 

However,  before  I  pronounce  my  final  opinion,  I  an 
bound  to  look  at  the  other  evidence  in  the  case.  There  i 
nothing  in  the  evidence  of  Deslandes;  Retaux  was  ii 
Mrs.  Caton's  service  from  May,  1847,  to  January,  1848»  anc 
his  evidence  in  no  degree  supports  the  charge,  unless  I  couk 
infer  criminality  from  intimacy  alone. 

The  16th  artide  pleads  that,  in  consequence  of  the  crinii< 
nal  intercourse  with  Major  St.  Rose,  Mrs.  Caton  became 
pregnant,  and  was  delivered  of  a  full-grown  male  child  oc 
the  15th  October,  1845.  The  birth  of  this  child  is  proved, 
and  as  to  the  effect  of  such  proof  I  must  presently  addresc 
my  attention. 
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Ihi  17th  article  pletds  orders  by  Mrs.  Caton  to  reiVue  Mat  1. 
adnuMicn  to  her  bosband;  but  I  have  already  dealt  with  Caimnj^m. 
tht  eridenoe  relatiiig  to  this  article.  I  pass  over  the  18th 
fctAeprwciir,  and  come  to  the  19th,  which  pleads  cessa- 
im  of  mhahitatiop  Irom  the  Srd  December,  18i3.  Now, 
MrtMBlj,  if  this  article  be  proved,  together  with  that  part  of 
k  16th  article  which  alleges  die  burth  of  the  child  oo  the 
ISlk  October,  IMS,  it  is  self-evident  that  the  child  was  not 
Mr.  GadUm'sb  and  it  is  equally  self-evident  that  Mrs.  Caton 
kal  ffwnitfed  adnherj  with  somebody.  If  the  child  was 
km  in  October,  IMfii,  and  cohabitation  had  ceased  in  De- 
eonber,  184S»  cadH  tpuBiUfK 

Here  the  questian  arises,  which  has  pressed  me  through-  sttte  of  the 
aat  the  whole  of  this  case,  and  which  requires  great  oonsi-  Pl^^^^S^ 
4aition9^«<]lonld  I,  upon  this  state  of  the  pleadings,  sup- 
pong  I  am  satisfied  with  the  proof  of  non-access,  prmiounce 
te  sdnhcty  established  by  evidence,  though  1  may  doubt 
vhedier  the  proof  is  sufficiently  stringent  to  identify  Major 
St Roseas  the  adulterar?  1  have  read  the  16th  and  19th 
■ticks,  and  I  tfaiidc:  the  state  (»f  the  pleadings  very  im- 
portant 

The  spirit,  as  well  as  the  letter,  of  the  16th  article  is  to 
dttrge  adultery  with  Major  St  Rose;  the  object  of  the 
IMi  article  is  not  to  prove  that  the  child  must  have  been  a 
kHard,  in  consequence  of  non-access,— decidedly  not;  it  is 
tk  esmmon  and  usual  article  wherever  a  diarge  of  adultery 
11  sUcged,  and  is  intended  solely  to  show  no  condonatian 
bj  intercourse,  and  very  slight  proof  of  such  an  article  for 
Mch  a  porposeis  always  deemed  sufficient  Where  it  is  in- 
teidsd  to  prove  adultery  by  showing  the  birth  of  a  child, 
asd  non-intercourse  of  the  wife  with  the  husband,  the  plead* 
log  is  wholly  and  entirely  different ;  the  article  pleads  spe- 
diealfy  the  absence  of  tbe  husband  during  the  period  of  ges- 
trtion,  the  whole  period  antecedent  to  the  birth  of  the  child, 
nd  where  he  was,  so  as  not  only  to  rebut  the  ordinary  pre- 
noBptien  of  intercourse,  but  to  prove  directly  non-access. 

It  may,  however,  be  said,  what  does  the  form  of  the 
lifailiiigs  aigniiy?  What  matters  it,  if  the  articles  are 
Aqpad  afio  mtmim^  if  proof  of  the  adultery  be  forthcoming? 
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Mat  !•  The  answer  to  this  question  is,  that,  in  many  cases,  the 
rK^  CUmii.  P^^^^'^'fir*  **■©  o^  ^^®  greatest  importance  to  substantial  jus- 
tice. The  maxim  of  these  Courts,  and  1  may  say  of  all 
other  Courts,  is  to  decide  secundum  allegata  et  prcbaUu 
There  must  be  both  charge  and  evidence :  the  party  cited 
is  entitled  to  know  the  specific  charge  for  the  purpose  of 
defence.  Suppose  A  to  be  charged  with  the  commission  of 
adultery  with  B»  and  the  evidence  should  show  that  it  was 
committed  with  C;  could  the  Court  decree  according  to 
the  evidence?  I  apprehend,  certainly  not;  except,  in^ 
deed,  a  case  could  be  supposed  in  which  the  accused  had 
still  an  opportunity  of  defence,  if  such  case  could  occun 
Suppose  a  man  charged  with  larceny  against  A^  would  he 
be  prepared  to  meet  a  charge  of  the  same  offence  committed 
against  B?  Decidedly  not.  The  rule  is,  to  determine  a 
case  tecundMm  allegata  el  probata^  one  of  the  most  univoraal 
rules  in  all  Courts,  and  consistent  with  the  fundamental 
principles  of  jurisprudence.  The  difiiculty  I  feel  is  to  avoid 
the  error  of  adhering  to  this  rule  with  pedantic  strictness, 
and,  on  the  other  hand,  not  to  weaken  a  rule  which  is 
founded  on  one  of  the  great  principles  of  justice. 

Nor  is  this  the  only  difiiculty  arising  from  the  case  being 
now  put  in  argument  on  a  foundation  not  directly  Uud  by 
the  pleadings ;  another  inconvenience  arises,  namely,  that 
the  evidence  taken  upon  the  19th  article  is  just  the  evidence 
to  be  expected  from  an  article  so  framed,  that  isy  to  exempt 
the  husband  from  a  suspicion  that  he  returned  to  cohabita- 
tion  after  his  knowledge  of  his  wife's  adultery.  The  19th 
article  is,  as  I  said,  the  ordinary  article ;  and  the  evidence 
on  that  article  is  neither  so  precise  nor  so  particular  aa  it 
would  have  been  had  the  article  been  framed  to  prove  the 
child  not  to  be  the  offspring  of  Mr.  Caton. 

The  witnesses  are  Mr.  T.  Caton,  the  Rev.  Mr.  Caton,  and 
Mr.  Waugh.  I  will  see  what  is  the  evidence  given  by  these 
gentlemen,  though  I  may  not  be  entitled  to  use  it. 

Mr.  T.  Caton's  evidence  upon  the  19th  article  is:  ^To 
the  best  of  my  knowledge,  my  brother  has  not  ever  ooha^ 
bited  with  his  wife  since  he  IdPt  her  in  Paris  in  Decembtfj 
1843/'    Mr.  Caton  may  have  been  and  was  in  Paris  in  the 
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oterfiL     The  Rev.  Mr.  Caton*8  eridence  is  as  follows:      Mat  1. 
*  Sinee  mj  son's  seperatiiig  himself  from  his  wife  in  De-  rUffl^^Ckian 
cenber,  1843»  he  has  had  his  home  principally  with  ine ; 
lie  has  not  since  ever  cohabited  with  his  wife,  to  the  best  of 
mj  knowledge  and  belief." 

Ibis  ia  the  evidence  of  non-access,  and  I  feel  no  difficolty* 
b  itating  that  this  evidence  would  be  wholly  insufficient  to 
piofe  adultery  by  non-access  only.  Then  where  is  the 
Conrt  to  find  such  evidence?  I  must  go  to  a  different 
qasiter;  to  an  article  aUoimimUuj  to  the  evidence  given  on 
the  18th  article,  and  to  what  I  can  pick  out  from  the 
■Hwers  to  the  Interrogatories. 

The  18th  artide  is  framed  wholly  alio  imiuUuj  it  is 
fasMd  only  for  the  purpose  of  vindicating  the  conduct  of 
Ifr.Caton  himself  (wiUi  which  I  am  perfectly  satisfied), 
■id  ihowing  that  he  has  been  duly  active  in  prosecuting 
Ui  inquiries  as  to  his  wile's  conduct,  and  in  endeavours  to 
procure  sufficient  evidence  of  her  guilt  to  satisfy  the  Court ; 
all  that  is  pleaded  as  to  his  visit  to  Paris  or  his  residence 
diewbere  is  ancillary  to  this  purpose,  but  was  not  intended 
to  prove  non-aocessy  which>  if  it  proves,  it  proves  by  acd* 


Now  let  ns  look  at  the  evidence  upon  this  article,  not  to 
prare  what  it  was  intended  to  prove,  but  what  it  may  prove 
inodcntally,  and  let  me  see  what  I  can  make  out  from  it» 
ssd  consider  how  I  can  deal  with  it  afterwards. 

I  think  Mr.  T.  Caton  proves  that  Mr.  Caton  was  in  Paris 
from  August  to  November,  1844 ;  and  again  in  February, 
1845.  It  is  from  this  afiirmative  evidence  I  am  to  argue 
Bcgstiyely  that  Mr.  Caton  was  not  in  Paris  at  any  other 
tisie;  and  this  being  assumed,  by  inference  from  the  evi- 
(bce,  that  he  had  not  access  to  his  wife.  Now  to  be  sure 
•  acre  inconvenient  mode  of  arriving  at  such  a  conclusion 
eoald  not  well  be  conceived ;  and  this  without  any  direct 
iffirmative  proof  of  Mr.  Caton's  residence  elsewhere,  except 
thrt  it  comes  out  incidentally  from  the  evidence  of  his  father 
thrt  he  was  chiefly  resident  with  him  in  London.  But  it 
^oes  come  out  fortunately  Uiat  he  was  chiefly  resident  with 
hit  fitther.     On  the  28nd  Interrogatory,  Mr.  T.  Caton,  so 


Cdony.Cbta. 
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Mat  K  fiur  at  the  Interrogatory  will  permity  negatiyes  all  intercoura 
between  Mr.  and  Mrs.  Caton  in  the  aatumn  and  winter  o 
1844,  and  fortunately  it  was  that  such  Interrogatory  wa 
put  Again,  the  Rev.  Mr.  Caton,  on  the  10th  Interroga 
tory,  states  his  belief  of  there  being  no  cohabitation.  Bu 
there  ia  the  more  important  evidence  of  Mr.  Waugh  t 
account  for  the  purpose  for  which  Mr.  Caton  went  to  Fkri 
in  February,  1845,  namely,  to  obtain  evidence  against  hi 
wife^  and  he  states  that  they  left  Paris  on  the  1st  Marcli 
and  that  since  then  Mr.  Caton  haa  never  again  been  ii 
Faria. 

What  is  the  result  of  this  evidence?  I  am  satisfied  tha 
I  can  spdl  out  by  inference  that  Mr.  Catoo  was  not  in  Pari 
from  November,  1844,  to  February,  1845,  and  that  he*bai 
not,  in  February,  1845,  access  to  his  wife,— facts  whic 
ought  to  have  been  pleaded  and  deposed  to  directly,  an 
which  could  have  been  done  with  the  greatest  ease.  The 
how  am  I  to  apply  this  conviction,  in  the  present  state  c 
the  pleadings,  to  the  16th  article,  pleading  that  the  child  i 
the  child  of  Major  St  Rose  ?  I  do  very  greatly  doubt  whi 
ther  I  am  at  liberty  to  say  that  adultery  is  proved,  no  mat 
ter  with  whom.  If  I  were  so  to  hold,  I  should  be  takin 
evidence  without  any  specific  charge,  and  which,  if  th 
charge  had  been  made,  Mrs.  Caton  might  have  met,  an 
proved  the  charge  to  be  untrue.  1  do  very  greatly  doubt  il 
and  this  brings  me  back  to  the  question,  whether  all  tfa 
cdrcumstanoes  taken  together  amount  to  proof  of  adulter 
with  Major  St.  Rose.  I  have  certainly  felt  pressed  by  tb 
absence  of  all  proof  of  indecent  familiarities;  bytheabsenc 
of  all  |H*oximate  acts  which  might  reasonably  have  been  ei 
pected  during  that  long  intimacy.  I  have  felt,  too,  th 
such  a  connection  could  hardly  subsist  without  the  ooon 
vance  of  Mrs.  Rideout,  which  1  am  not  justified  in  suspee 
ing.  On  the  other  hand,  here  is  a  long^contmued  intimacy 
exciting  the  suspicions  of  Mr.  Caton,  and  under  drciin 
stances  which  I  cannot  explain  consistently  with  innoceno 
I  cannot  look  at  the  evidence  as  to  the  entrance  of  Major  S 
Rose  into  Mrs.  Caton's  bedroom ;  I  cannot  look  at  1m 
nursing  the  child  in  Major  St.  Rose's  presence ;  I  canm 


ma]  ABGHBS  COURT.  SI 

ioek  M  hU  AttentfoiM  to  the  child,— I  cannot  look  at  all  diete      Mat  1. 

cramatencea,   and  the  qnarr^  on  hia  acoomit,  without  r-rftrrTcatom. 

baog  of  ophuon  that  they  raise  a  strong  presumptive  proof 

flf goilt;  and  when  I  consider  that,  on  the  part  of  Mrs. 

Cafeoo,  there  haa  been  no  attempt  at  defence,  no  attempt  to 

eumine  her  mother*  Mrs.  Rideout,  or  the  scnrants,  and 

litothat  m.  diild  was  bom  daring  the  intimacy,— looking  at 

aU  theae  facta,  I  tiiink  I  am  judicially  warranted  in  pro- 

Doandng  thai  adultery  has  been  proved  with  Major  St. 

Roie;  though  I  do  not  attempt  to  conceal  that  I  have 

nrived  at  this  result  with  some  difficulty.   At  the  same  time 

i  am  satiafied  judicially  that  I  am  in  a  condition  to  pro-     Diforce  pro- 

Boanoe  for  the  divorce  on  the  ground  of  adultery  committed  nounced  for. 

villi  Major  St.  Rose. 

hoeton: — Glnmlt,  for  the  hosband;  Ctarqf,  for  the  wife. 


fir(|ie0  orotttrt  of  eanUttutv* 

May  2.  ^rd  Sess. 

Fbll  v.  Bond  and  othbrs.— i^/^pea/.— CatMe. — This    Admiulonof 
m  au  appeal  from  an  Order  or  Decree  of  the  Reverend  |!~<^"'°a 

«^»  diocesan  Court: 

wes  ThooMta  Law>  Clerk^  Chancellor  of  the  Consistorial. the  decree  of 

•ad  l^scopal  Court  of  Lichfield,  whereby  he  admitted  J„^^^"°^  ?^ 
fidward  Bond,  William  (Greene,  Charles  Gresley,  and  Ro-  mitting  persons 
bm  William  Hand,  as  Procurators  General  of  that  Court ;  not^aaliflediw- 
tbe  tdjpipeBX  being  prosecuted  by  William  Fell,  one  of  the  practice  of  the 
Pfoctors  of  the  said  Court,  whose  objection  or  protest  to  Court,  —  re- 
tba'r  admission  had  been  overruled.  In  the  first  instance  the  peal.— 5«m6^i 
Jadge  had  been  made  a  party  to  the  appeal  with  the  four  that,  indepen- 
BespondentB,  and  an  appearance  was  given  for  all  of  them  or  practice,  ht  is 
■ader  protest,  which  the  Court*  sustained  as  regarded  the  not  reasonable 

*  6  Notes  of  Ca.  209. 
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Mat  8.       ChanoeUor,  whcmi  it  dismiMed,  but  overruled  the  protest  in 

JF«ff  Tl^md  ''^P^^  ^  ^^  ^^^^  Respondents,  who  then  appeared  abso- 
lutely, 
should*  cM^-  ^"  *®  Court  below,  the  petitions  of  the  Respondents 
cise  the  power  alleged,  as  the  grounds  on  which  they  were  qualified  for 
whomsf^verhe  •Amission  to  practise  as  Proctors  in  that  Court,  that  they 
pleases,  or  that  were  admitted  Attorneys  and  Solicitors  in  the  Coorts  of 
farqmUmoiUon  Common  Law  and  Equity,  and  were  practising  as  sudi ; 
should  not  be  that  one  of  them  had  been  clerk  to  the  Dean  and  Chapteiv 
required.  ^^  another  secretary  to  the  Bishop.    The  objection  raised 

to  their  admission  on  the  part  of  Mr.  Fell  was,  that  the 
necessary  qualification  for  admission  to  practise  as  a  Proctor 
in  the  Court  of  Lichfield  was,  that  the  party  should  have 
served  five  years  to  a  Proctor  in  that  Court,  or  a  Notary 
Public  practising  there,  and  should  have  exhibited  a  certi- 
ficate of  such  service,  to  be  filed  in  the  Registry,  and  that  in 
neither  of  these  instances  had  there  been  such  service,  or 
such  certificate  exhibited. 

In  this  Court,  an  Allegation  was  given  in  on  behalf  of 
the  Appellant,  which  pleaded : — 

That«  according  to  the  ancient,  constant,  and  existing  practice 
of  the  Consistorial  and  Episcopal  Court  of  Lichfield,  and  accord- 
ing to  the  ancient,  constant,  and  existing  usage  therein,  always 
observed  and  adhered  to,  no  person  whatever  of  right  ought  to  be 
or  can  lawfully  be  admitted  as  a  Procurator  of  the  said  Court, 
unless  such  person  has,  before  such  admission,  duly  served  under 
Articles  of  Clerkship  for  five  years,  at  the  least,  to  a  Procurator 
General  or  Notary  Public  practising  and  exercent  in  the  Court, 
nor  unless  such  person,  before  admission,  produce  a  Certificate 
iu  writing  of  such  service  and  qualification  to  the  Registrar  of 
the  Court,  to  be  filed  in  the  Registry ;  and  that  all  persons  who 
have  ever,  before  the  pretended  admissions  of  the  Respondent^ 
been  admitted  as  Proctors  in  the  Court,  have  so  served,  and  pro- 
duced such  Certificate  to  the  Registrar,  and  that  such  Certificates 
have  always  been  and  are  regularly  filed  therein :  That  no  person 
whatsoever  hath  ever  at  any  time  before  the  admissions  now  in  ques- 
tion, either  by  the  present  Chancellor  of  Lichfield,  by  any  ii  his 
predecessors,  or  by  any  other  person,  been  admitted  as  Proqpa- 
tors  of  the  said  Court,  without  having  before  his  admission  duly 
served  under  Articles  of  Clerkship  for  five  years  to  a  Procurator 
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finenl  or  Notary  Public  pnctitiiig  and  ezercent  in  the  Conrl,      Mat  S. 

aorwitboot  having  before  his  admiuion  produced  a  Certificate  of         — ^*^ 

meh  tenrice  and  qualification  to  the  Registrar  of  the  Court :  lliat  ^' 

Bother  of  the  four  gentlemen  had  served  under  Articles  of  Clerk- 

dupto  any  Procnrator  General  or  Notary  Public  exercent  in  that 

Court,  or  in  any  other  Ecclesiastical  Court,  nor  had  either  of 

diem  produced  a  Certificate  of  service  or  qualification :  That  the 

Kererend  James  Thomas  Law  holds  his  offices  of  Vicar  General 

lad  Official  Principal  by  virtue  of  a  certain  Grant  or  Letters 

Pkteat,  dated  13th  February,  1821/  under  the  hand  and  episcopal 

ml  of  the'  then  Lord  Bishop  of  Lichfield  and  Coventry,  ratified 

■d  coiifiniied  by  the  then  Dean  and  Chapter  of  Lichfield,  in  a 

CoBfirmation  or  Deed  under  the  seal  of  the  Dean  and  Chapter,  on 

ths33id  February,  1821.    (The  Letters  Patent  were  not  produced, 

tod  it  is  pleaded  that  application  had  been  made  to  Mr.  Law  on 

behalf  of  Mr.  Fell  to  produce  them,  for  the  purposes  of  this 

Appeal,  but  he  had  refused  to  do  so.)    That  Mr.  Law  has  not, 

under  or  by  virtue  of  the  Grant  or  Letters  Patent  or  Confirmation, 

any  power  or  authority  to  present,  appoint,  or  admit  any  person 

tt  Procurator,  or  to  act  as  such,  in  the  said  Court,  and  that  no 

loch  power  has  ever  been  granted  to  him  by  any  other  instrument 

in  writing  or  under  seaL 

No  Allegation  was  given  in  by  the  Respondents,  but  in- 
terrogatoriesy  with  exhibits  annexed,  were  administered  to 
the  witnesses  examined  on  behalf  of  the  Appellant 

Sir  J.  Dodsotif  Q.A.,  for  the  Appellant. — This  is  a  claim  April  16. 
00  the  part  of  the  Chancellor  of  the  Court  of  Lichfield  to  Amomsiit. 

*  The  Letters  Patent,  granted  to  the  Rev.  James  Thomas  Law, 
ILA.,  the  offices  of  Vicar  General  in  Spirituals  and  of  Official  Prin- 
Oftl  of  the  Consistory  Court  of  Lichfield  and  Coventry,  with  all  wages, 
feOi  rewards,  does,  salaries,  profits,  commodities,  and  emoluments 
stetioever  to  the  said  offices  belonging,  reserving  to  the  Bishop  the 
power  of  executing  them  in  person ;  with  power  and  authority  to  take 
npnuDct  of  causes,  suits,  and  complaints  in  matters  of  Ecclesiastical 
jvisdictioo,  with  their  incidents  and  emergents ;  "  nevertheless  with 
lUi  proviso,  that  it  shall  not  be  lawful  for  him  to  remove  from  or 
icprife  of  their  office  of  Proctor  any  Proctors  or  any  person  exer- 
drisg  the  office  of  a  Proctor  of  the  said  Court,  that  have  or  has  been 
MUly  admitted  and  constituted,  or  shall  be  so  admitted  or  const i- 
tMid  hereafter,  without  the  consent  and  approbation  of  the  Bishop 
inc  had  and  granted.** 

VOL.  VII.  F 
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Mat2,  appoint  whom  he  pleases  to  be  a  proctor  of  his  C 
FeOy  Bond,  '^^^^^  ^^  ^^  assertion  in  plea  of  this  power  in  the  Cha 
lor ;  whereas  it  is  incumbent  on  the  Respondents  to  i 
good  their  case*  Is  this  assumed  power  just  to  the  pr 
sion  and  to  the  public  ?  In  the  first  place^  the  consequ 
of  letting  in  any  one  he  pleases  will  be  to  swamp  the  pr 
sion  ;  to  take  away  the  benefit  of  service  from  those 
have  been  regularly  admitted,  after  paying  a  cons; 
able  sum.  In  the  second  place,  it  would  lead  to  r 
public  inconvenience,  for  what  security  would  then 
that  the  persons  admitted  would  be  duly  qualified  ? 
Court  has  no  such  power.  There  is  the  evidence  of 
witnesses  that  no  persons  have  ever  been  admitted  in 
Court  of  Lichfield  without  service  and  a  certificate. 

Dr.  Harding^  on  the  same  side. 

Dr.  Addamsy  for  the  Respondents.— The  first  questio 
what  is  the  present  position  of  the  Court  of  Lichfi 
Nominally,  there  are  two  proctors  in  that  Court,  but  pr 
cally  none  at  all ;  so  that  the  admission  of  these  four  ge 
men,  making  an  aggregate  of  six  proctors,  cannot  1 
swamping  of  the  profession.  As  to  their  qualifications, 
were  duly  articled  to  an  attorney  for  five  years,  were 
years  in  a  London  ofiice,  and  were  admitted  attorneyi 
the  Court  of  Queen's  Bench,  and  solicitors  in  the  Cou 
Chancery.  The  real  question  is,  whether  the  Chanc 
has  abused  the  power  by  a  capricious  or  corrupt  exercii 
it ;  for  unless  this  be  shown,  or  that  some  great  prac 
inconvenience  would  result  from  it,  there  is  no  reason 
disturbing  his  decree. 

.  Dr.  Robinson,  on  the  same  side,  referred  to  the  war 
uniformity  in  the  practice  of  the  different  diocesan  Co 
as  shown  in  the  Report  of  the  Ecclesiastical.  Commissioi 
in  1832. 

May  2.  SiR  H.  Jenner  Fust. 

JoDOMiMT.  jijg  Qq^^  took  occasion  to  observe,  when  the 

came  on  for  argument,  that  it  was  somewhat  imperfc 
instructed,  and,  on  further  consideration,  I  see  no  reaso 
depart  from  the  observation,  for  it  is  to  my  mind  still 
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perfectly  hiitructed.      Nevertheless,  the  Court  must  pro-      Mat  2. 
ceed  to  determine  the  case  as  it  stands  before  it.  Fdl'r'BotuL 

The  groond  on  which  the  Court  is  called  upon  to  proceed 
in  ^s  caae,  tither  to  reverse  or  affirm  the  Decree^  depends 
Bjpon  what  it  the  practice  of  this  Court  at  Lichfield.    There 
11  no  general  rule  laid  down  by  which  Ecclesiastical  Courts 
ire  governed  in  admitting  Proctors  to  practise  in  those 
Comts/  but  eaeh  Court  seems  to  have  its  own  practice.    As 
fior  as  the  Court  can  ascertain,  looking  at  the  proceedingrs 
before  it,  it  seems  that  the  practice  varies  in  several  Courts;     Practice  va< 
tbatin  tome  a  special  Commission  issues  at  the  JSat  of  the  '^^"'* 
Bishop,  whose  Court  it  is,  for  the  admission  of  a  Proctor ; 
^st,  in  tome,  the  Proctors  are  appointed  by  the  Judge, 
with  the  approbation  of  the  Bishop ;  that^  in  others,  the 
Bishop  issues  a  general  order  for  the  admission  of  Proctors ; 
hot  in  odier  Courts  a  practice  has  grown  up,  as  it  should 
aeem,  of  admitting  certain  persons  with  certain  qualifica- 
tiom,  and  with  these  qualifications  only  they  shall  be  ad- 
mitted.   In  this  Court,  it  is  well  known, — and  the  Proctors 
idmitted  to  practise  here  are  entitled  to  practise  everywhere 
che^— a  Special  Commission  issues  in  every  case  where  a 
person  it  to  be  admitted,  and  the  petition  states  that  the 
person  lias  served  seven  years  to  a  Proctor  of  the  Court,  and 
they  are  Notaries  Public  always  before  they  are  admitted  ; 
md  so  in  many  other  Courts.     The  same  course  of  pro- 
ceeding takes  place  at  York  after  a  service  of  five  years.  In 
odier  Courts,  no  particular  qualification  is  required,  though 
in  others  a  service  of  five  years  is  requisite  for  a  qualifica- 
tioD  to  be  admitted. 

We  have  no  general  order  in  this  particular  case,  and  a 
question  has  been  raised  in  the  Argument,  whether  it  has 
been  sufficiently  established  what  the  practice  in  the  Court 
of  Lichfield  has  been.  That  some  qualification  should  be 
required  is  no  very  unreasonable  demand ;  that  some  know- 
ledge of  the  principles  and  practice  of  the  law  which  is  to 
be  administered  in  the  Courts  in  which  persons  claim  to  be 
sdsDtted  as  Proctors  should  be  possessed  by  them  would  be 
ot  unreasonable  reqtiisition.  It  cannot  be  that  any  person 
who  applies  to  be  admitted  a  Proctor  of  the  Court  is  enti- 
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Mat  2.        tied  to  be  so  admitted.    It  can  hardly  be  contended  that  an} 
FeBT^ond,  ^^^S^  should  be  entitled  to  say,  "  I  will  admit  such  anc 
such  persons,  without  any  qualification,  to  practise  in  Um 
Court."     There  may  be  cases  in  which  the  necessity  of  th« 
case  may  require  that  persons  who  have  no  peculiar  qualifi* 
cation  for  the  office  may  be  admitted,  and  in  that  case  thej 
must  do  the  best  they  can ;  but  I  do  not  think  it  an  unrefti 
sonable  demand  that  some  qualification  should  be  required. 
That  the  Letters  Patent  of  the  Chancellor  of  the  Diocese 
of  Lichfield  do  not  in  terms  confer  any  such  power  of  ad< 
mitting  whomsoever  he  may  think  proper  to  practise  in  thai 
Court  appears  on  the  face  of  the  Letters  themselves.    There 
is  reserved  to  the  Bishop  of  the  Diocese  in  the   Letten 
Patent  the  power  of  deciding  for  himself  whether  a  person 
once  admitted  a  Proctor  shall  be  deprived  of  his  office,  and 
I  cannot  but  think  that  this  does  to  a  certain  degree  inti- 
mate, that  where  the  power  of  determining  whether  a  Proo 
tor  once  admitted  has  been  rightly  deprived  of  his  office,  m 
not,  has  been  reserved,  it  should  seem  to  be  a  part  of  tfu 
right  and  privilege  of  the  person  so  reserving  such  power^ 
diat  he  should  also  have  the  power  of  admission,  and  of  say« 
ing  whether  a  person  should  or  should  not  be  admitted  tc 
practise  in  the  Court     But  be  that  as  it  may,  the  questioo 
here  is,  what  has  been  the  practice  of  the  Court  of  Lich* 
field,  and  whether,  if  the  practice  is  so  proved,  the  Court 
can  find  out  what  it  has  been  ;  or  if  not  clearly  proved,  yel 
from  what  appears  on  the  face  of  the  depositions  and  evi- 
dence, it  can  say  what  has  been  the  usual,  constant,  and  in- 
variable practice  of  the  Court. 
Practice  of     The  Allegation,  as  I  have  said,  alleges  that  no  person  can 
Licbikl^^   *^  be  admitted  in  that  Court  as  a  Proctor  unless  he  has  served 
five  years  to  a  Ptoctor  exercent  in  that  Court,  or  a  Notary 
Public,  and  that  none  of  these  persons,  who  have  been 
admitted  by  the  Chancellor  of  the  Diocese,  have  qualified 
themselves  by  such  service.    Two  witnesses  have  been  ezik 
mined  in  support  of  this  Allegation ;  one  of  them  is  Mr. 
M ott,  the  Deputy  Registrar  of  the  Court.    He  is  one  of  the 
Proctors  of  the  Court,  but  being  also  Deputy  Registrar  of 
the  Court,  he  does  not  consider  himself  entitled  to  act  as 


]m]  ABCHES  COOBT.  Sff 

PMctor  in  the  management  of  suits  in  the  Court,  and  it  BiIat  8. 
ippem  that  there  are  only  two  other  Proctors  ezercent  in  jyr y  jy^idL 
tbe  Court.  It  appears  that  the  usual  number  of  Proctors 
hn  been  four  ;  sometimes  there  have  been  six,  but  at  pre- 
mt  diere  are  only  four  Proctors,  one  of  whom  is  Deputy 
Registrar  of  the  Court,  and  another  is  a  gentleman  who, 
ksppaars,  is  serving  his  clerkship,  and  at  the  end  of  five 
]rev%  he  will  be  qualified  to  be  admitted  according  to  what 
b  Ksted  to  be  the  practice  of  the  Court. 

Mr.  Matt  has  been  the  Deputy  Registrar  of  the  Court 
asoe  1826,  when  he  was  appointed  on  the  death  of  his 
&kiier.  who  held  the  office  from  the  year  1780.  Mr.  Mott 
itites  that  he  was  articled  to  his  father,  and  served  him  for 
fire  years  previously  to  his  being  admitted  a  Proctor,  and  he 
■yi,  **  I  depose  that,  as  far  as  my  experience  of  the  Court 
atmds,  I  have  always  known  it  to  be  the  invariable  custom 
Old  prMtice,  and  which  practice  exists  still,  to  require,  pre- 
licms  to  the  admission  of  a  Proctor,  a  service  of  at  least  five 
yitrs,  under  Articles  of  Clerkship,  to  one  of  the  Practitioners 
of  Uie  Court.  All  the  Prsctitioners  are  Notaries  Public. 
Mj  fsther  was  a  Proctor  and  Notary,  and  I  served  him 
mdtr  Articles  for  the  required  period,  and  all  the  Practi- 
timers  now  exercising  the  duties  of  Proctor  in  the  Court 
brre  served,  to  my  knowledge,  the  said  required  period  to 
one  or  other  of  its  Proctors  and  Notaries ;  and  it  is  and 
alwsys  has  been  required  that,  previous  to  any  admission  of 
tn  Articled  Clerk  as  a  Proctor  (and  none  but  articled  Clerks 
em  be  so  admitted),  a  certificate  should  be  exhibited  from 
tbe  Proctor  and  Notary  himself,  and  from  some  other  Proc- 
tor, of  the  fact  of  such  service,  and  of  the  other  qualifica- 
tions, as  to  good  conduct  and  the  like.  I  have  now  with 
ae  (which  I  produce  to  the  Examiner)  three  of  such  certifi- 
ertes,  bearing  date  respectively  in  the  years  1806,  1837,  and 
1842,  and  all  of  them  signed  in  addition  either  by  the  prin- 
eipal  Surrogate  or  the  Deputy  Registrar  of  the  Court.  In 
filet,  I  know  not  of  any  instance  of  any  person  having  been 
sdnitted  to  practise  as  a  Proctor  in  the  Court  without  such 
pievious  service,  and  the  production  of  a  formal  certificate 
thereof;  such  certificates  are  filed  in  the  Registry.    The  only 
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Mat  %  Other  instance  of  an  admission  to  the  office  of  Proctor  that 
FngT"ggtidL  ^^  happened  in  my  time»  is  one  where  the  certificate  is 
missing ;  but  that  happened  on  the  death  of  my  father,  and 
of  my  own  knowledge,  as  the  newly  appointed  Depu^ 
Registrar,  I  am  sure  the  certificate  was  produced*  though  it 
is  now  missing." 

Mr.  Mott  has  been  interrogated  as  to  whether  he  knows, 
or  has  any  reason  to  believe,  that  no  person  has  been  ad- 
mitted as  a  Proctor  of  the  Court  who  has  not  served  a  clerk- 
ship for  five  years*  and  produced  a  certificate,  and  he  says  he 
will  not  swear  that  no  person  has  at  any  time  been  so 
admitted ;  he  can  only  swear  that  such  has  been  the  case 
during  the  forty- two  years  of  his  experience. 

Mr.  Walthew,  a  clerk  in  his  office,  confirms  his  statement, 
as  far  as  his  experience  goes,  and  there  is  nothing  stated  oil 
the  other  side ;  not  a  syllable  is  produced  on  the  other  tide^= 
from  which  it  can  be  collected  in  any  manner  that  there  has 
been  any  other  practice  in  the  Court  of  Lidifield.  The  dr- 
cumstance  of  Mr.  Mott  having  been  admitted,  and  the  other 
gentlemen,  after  five  years'  Clerkship,  proves  the  eziateBCe 
of  the  practice  long  before  their  time.  Why  should  they 
have  served  five  years  if  it  was  not  necessary  to  qualify 
them  ?  Why  should  Mr.  Mott's  son  serve  for  the  purpose 
of  qualifying  him  to  be  admitted  ?  Why  should  all  these 
gentlemen,  probably,  in  some  instances,  have  paid  high  pre- 
miums on  being  articled  (as  we  know  is  the  practice)^  and 
certainly  a  stamp-duty  to  a  considerable  amount, — why  is 
all  this  done  if  it  is  to  be  assumed  that  no  qualification  at  all 
is  necessary ;  that  the  Chancellor  may  appoint  whomsoever 
he  pleases  ?  Most  respectable  men,  1  have  no  doubt,  these 
Respondents  all  are ;  exceedingly  good  Attorneys  and  SaU" 
dtors,  and»  so  far  as  their  knowledge  extends,  very  proper 
to  be  admitted,  so  far  as  their  general  qualification  goes } 
but  they  have  no  particular  acquaintance  with  the  law  of 
the  Court  in  which  they  are  seeking  to  practise.  Is  it  all 
unreasonable  demand  that  some  means  of  acquiring  that 
knowledge  should  be  exacted  ?  Surely  not ;  surely  it  never 
can  be  said  to  be  an  unreasonable  demand  of  qualifioatioD» 
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thit  Mine  means  of  acquiring  that  knowledge  should  be       Mat  2. 
pomned  by  those  who  come  to  be  admitted  as  Proctors.  — "L  . 

What  are  the  matters  adduced  on  the  other  side,  annexed 
to  the  Interrogatories  ?     Merely  amounting  to  this :  the  ab- 
Koee  of  any  redtal,  in  the  acts  admitting  these  persons, 
that  they  had  served  their  Articles  of  Clerkship.    But  this 
»  no  ground  whatever  for  supposing  that  they  had  not 
•enred  th^r  five  years'  Clerkship^  when  I  find  that  from 
ld2l,  when  Mr.  Law  became  Chancellori  no  instance  has 
been  produced  in  his  time  of  the  admission  of  a  person 
who  had  not  served  Articles  of  Clerkship.    Then  I  say.  As  pleaded. 
tUi  is  the  practice  of  that  Court ;  I  do  not  mean  a  custom 
beyond  the  memory  of  man,  but  a  practice  in  existence  to 
be  mmmtA  from  the  fact,  which  appears  proved  by  the 
fiidnce  before  the  Court,  that  this  is  the  first  instance  in 
which  it  has  been  departed  from.    I  cannot,  therefore,  say 
tbit  ^here  can  be  for  one  moment  a  doubt  in  the  mind  of 
tbe  CMttt  as  to  the  existence  of  the  practice.    I  cannot  see 
wbst  dsabl  the  Court  can  have  as  to  the  rule,  and  as  to  the 
nmrnMemtm  of  the  rule ;  nor  can  I  see  anything  stated 
from  which  the  Court  can  collect  that  an  additional  number 
ofProctmv  h  necessary,  from  the  amount  of  the  business  of 
tbe  Court ;  that  it  is  such  as  to  require  that  there  should  be 
u  additicmal  number  of  Proctors  appointed,  however  im- 
perfectly qualified  they  may  be  to  conduct  causes.     Mr. 
Mott  considers  himself  not   entitled,  but  there  are   two 
otber  gentlemen  who  are  competent,  to   conduct  causes ; 
«k1  nothing  is  stated  to  show  that  any  inconvenience  has 
triien,  or  that  any  essential  inconvenience  may  arise,  firom 
tty  want  of  a  sufficient  number  of  Proctors  to  afford  a  rea- 
Mnable  choice  to  the  suitors  in  the  Court.    Some  facts  must 
be  kid  before  me  to  show  what  the  state  of  the  business 
of  the  Court  is  which  requires  an  additional  number  of 
Ptoctors,  and  beyond  that,  not  only  that  an  additional  num- 
ber of  Proctors  is  required,  but  that  Attorneys  and  Solici- 
tors are  sufficiently  acquainted  with  the  Ecclesiastical  Law 
to  conduct  the  business  of  the  Court.     Perhaps  it  may  be 
•o;  perhaps  these  gentlemen  may  have  acquired  sufficient 
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Mat  8.  knowledge^  or  what  in  their  opinion  is  a  sufficient  know* 
Fdly  Bend.  ^®^^>  ^  Ecclesiastical  Law  to  qualify  them  to  practise, 
but  I  have  nothing  stated  before  me  which  should  render  il 
necessary  to  make  an  exception.  Those  gentlemen  wh< 
are  now  practising  have  served  a  five  years'  Clerkship,  and 
have  incurred  considerable  expense  in  the  previous  acquisi- 
tion of  knowledge  to  qualify  them  for  this  particular  pro- 
fession ;  there  is  another  gentleman  training  up  to  foUow  in 
their  steps,  serving  his  Clerkship ;  and,  under  these  circum- 
stances, I  am  of  opinion,  in  the  deficiency  of  any  evidence  tc 
the  contrary,  that  there  is  sufficient  proof  that  there  has  bees 
a  practice  existing  in  the  Court  of  Lichfield,  and  that  there 
is  quite  sufficient  to  justify  this  Court  in  assuming  that  it  hai 
been  an  invariable  practice  in  that  Court,  and  if  this  Court 
were  to  uphold  the  Decree  of  the  ChancellcH:  of  the  Diocese, 
admitting  these  four  gentlemen,  upon  the  simple  proof  that 
they  were  Attorneys  and  Solicitors,  it  would  be  to  say  that, 
at  Lichfield,  where  Proctors  have  always  been  considered  ai 
qualified  only  by  a  certain  number  of  years'  Clerkship  to  s 
Proctor,  nothing  more  is  requisite  than  these  Respondent! 
possess,  and,  in  fact,  it  would  be  to  destroy  the  whole  race 
of  Proctors  in  that  Diocese  at  last;  for  no  person  would 
subject  himself  to  the  inconvenience  of  serving  five  years, 
and  paying  a  considerable  stamp-duty,  if  no  such  qualifica- 
tion were  necessary. 

Upon  this  ground,  1  am  of  opinion,  in  the  present  state 
of  the  information  which  the  Court  possesses,  that  the  De- 
cree of  the  Chancellor  of  the  Diocese  cannot  be  sustained. 
Decree  re-  and  I  reverse^  that  Decree.  It  is  not  a  case  for  costs ;  it  is  a 
question  prima  impressionU,  and  very  proper  to  be  dis- 
cussed. I  therefore  content  myself  with  pronouncing  for  the 
Appeal,  reversing  the  Decree  appealed  from,  and  I  retain 
the  Cause,  rejecting  the  Petition  of  the  Respondents  in  the 
Court  below. 

Proctors :  ^  WaJeson,  for  the  Appellant;  Toller,  for  the  Respondeati. 


Tened. 
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migft  0ottrt  of  Sllimiralty* 

Mat  4.  3rd  Sett. 

Thb  **Gauntlbt'*  (Kbnkbdy).— Afo^um. — ^This  was  an     Bottomry.— 

Where  the 


ictioQ  apon  a  bottomry-bond,  which  the  Court  pronounced  |.^.^     ^^    ^^ 

&r,*  referring  the  amount  to  the  Registrar  and  Merchants,  bond  wai  dis- 

whoredoced  it  from  £1,061.  lis. 6d.,  claimed  by  the  bond-  I'^^^L  S! 

'  ^  owners  of  tne 

itolder,  to  £475. 8s.  6d.,  their  Report  being  confirmed.  The  ihip,  who  foiled 
qoeition  of  costo  having  been  reserved,  the  Court  was  now  ^h**^^***^t^! 
moTed  to  condemn  the  bondholder  in  the  whole  costs.  brongfatsgiintt 

Br.  Harding  and  Dr.  Ba^Jwd^  for  the  owners.  SSde^^wd  the 

hr.  Addams  and  Dr.  Robinson,  on  behalf  of  the  assignees  Court'  pro- 
of the  bondholder  (Jeffryea),  who  had  become  bankrupt,  jounced  for  the 
.    .       .    ,  ,         .     .     1       ,       .       ,     1      -  bond,  refemng 

iDDniitted  thaty  as  the  pnnapal  reduction  had  reference  to  a  itg  amount  to 

cUm  for  salTaire,  which  would  be  brought  before  the  Court  the    Regiftiir 

•       «  ,  .•  ••/•If    andMerchanti, 

n  another  form,  and  as  the  owners  were  not  justified  in  ^||o  reduced  it 

qnestiomng^  as  they  had  done,  the  validity  of  the  bond,  ^^  ^1>961 
msldng  groundless  charges  against  the  bondholder^  the  coun  made  no 
a«gnees  should  have  the  costs  of  the  original  suit,  and  those  orderastocoats 
of  the  reference  should  be  dirided  between  the  parties.  ^]  cMi8e,"^t 

condemned  the 

fv     T  .  bondholder   in 

Dr.  Lubhinoton.  ^^  ^^  ^  ^^ 

I  very  well  remember  all  the  circumstances  con-  reference. 

nected  with  this  case.   It  was  a  case  which  necessarily,  from  Jt^noMKNT. 

its  bulk  and  complexity,  occasioned  the  Court  to  bestow 

upon  it  very  great  consideration  before  it  pronounced  its 

dednon.     After  duly  considering  the  facts  and  evidence,  I 

enne  to  the  conclusion  that  the  bond  was  valid,  and  pro- 

nonnced  accordingly.     Conformably  to  the  usual  course  of 

|iroceeding  in  these  Courts,  and  according  to  all  natural  prin- 

ciples  of  justice,  where  a  plaintiff  in  a  cause  has  succeeded 

10  as  to  have  the  instrument,  which  he  alleges  to  have  been 

My  executed,  pronounced  for,  he  is  entitled  to  have  hi% 

costs,  in  addition  to  the  value  of  that  instrument.    But,  in  ' 

^  course  of  the  discussion,  though  I  was  satisfied  that  the 

*  6  Notes  of  Ca.  370. 
VOL.  VII.  o 
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Mat  4.  necessity  for  taking  the  bond  was  proved,  and  though  I  did 
Oaimtiet,  ^^^  think  that  any  of  the  charges  which  had  been  preferred 
had  been  sufficiently  established,  yet  there  were  many  facts, 
and  circumstances  connected  with  the  items  that  raised  very 
great  suspicion  in  my  mind,  and  therefore  I  did  not  follow 
the  ordinary  course.  In  pronouncing  for  the  bond,  of  decrte- 
ing  costs  to  the  bondholder.  I  referred  the  case  to  the  Sa* 
gistrar  and  Merchants  to  ascertain  the  proper  amount  due, 
and  I  reserved  the  question  of  costs,  for  this  plain  and  ob* 
vious  reason— 'Qamely,  that  although  the  bondholder,  accord- 
ing to  the  usual  practice,  would  be  entitled  to  the  costs  opoB 
having  his  bond  pronounced  valid,  yet  it  never  could  be 
contended  that  he  would  have  the  same  right  to  costs  if  it 
should  turn  out  that  a  very  small  part  of  his  demand  was 
justifiable^  and  that  the  larger  part  of  it  ought  not  ta  have 
been  included  in  the  bond. 

Three  courses  are  now  open  to  the  Court — to  decree  eoali 
to  the  bondholder,  to  condemn  him  in  the  costs,  or  to  leave 
each  party  to  pay  his  own  costs.  My  judgment  bai  been 
regulated  by  what  has  taken  place  since  the  decision  of  the 
case.  The  Registrar  and  Merchants  have  reported  that  the 
sum  of  £1,961.  lis.  6d.  was  claimed,  and  that  £475.8t.6d. 
only  is  due.  That  Report  has  been  confirmed,  and,  in 
strictness,  I  consider  the  whole  of  it  is  absolutely  binding 
upon  the  Court— -that  it  is  not  competent,  even  to  the  Court 
itself,  after  it  has  confirmed  a  Report  which  might  have 
been  objected  to,  to  look  at  any  part  of  it,  and  allow  it  to  be 
objected  to  now.  The  Court,  in  referring  the  case  to  the 
Registrar  and  Merchants,  did  not  allow  them  to  enter  upon 
a  consideration  of  the  claim  for  salvage,  and  it  is  said  that 
the  principal  ground  of  deduction  has  arisen  from  following 
this  direction  of  the  Court.  That  may  be  so ;  but  it  is  not 
competent  to  me  to  go  into  the  Report  to  show  whether  they 
were  right  or  wrong.  This,  however^  is  abundantly  dear, 
^at  if  that  observation  be  well-founded,  why  was  a  demand 
*  of  4,560  dollars  made  by  way  of  salvage,  in  the  teeth  of  the 
restriction  imposed  on  the  Registrar  and  Merchants  ?  I  ant 
of  opinion  that  the  reduction  which  has  been  made  is  a  cir- 
cumstance that  ought  to  weigh  greatly  with  the  Court  in 
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diipothig  of  the  quetdon  of  costs.  Where  a  man  makes  a  Mat  4. 
deiHBid  so  exorbitantly  large  as  this  appears  to  have  been,  aZmlleL 
md  (ttls  to  so  great  an  extent,  fae  is  not  entitled  to  his  own 
0D8U,  because  the  demand  ought  to  have  been  of  a  totally 
^ierent  description.  On  the  other  hand,  with  regard  to  the 
dain  of  the  ^powaers  for  their  costS)  I  think  they  are  not 
atided  to  them,  because  I  pronounced,  upon  a  considera* 
doR  of  all  the  circumstances,  that  there  was  no  case  made 
oat  against  the  validity  of  the  bond,  and  of  the  items  I  could 
form  no  judgment.  They  failed  in  their  charges.  They 
might  have  admitted  the  validity  of  the  bond  ;  but  having 
preferred  charges  which  failed,  they  cannot,  on  that 
account,  have  any  claim  at  the  hand  of  the  Court  to  re- 
cdredie  costs. 

Therefore,  my  decision  is,  that  I  give  no  costs  to  any     No  costs  in 
party  in  the  principal  cause.    With  regard  to  the  reference       »"•^• 
to  the  Registrar  and  Merchants,  there  is  no  doubt  whatever 
that,  that  reference  having  been  made,  and  .the  party  resist- 
ing having  so  far  succeeded  in  that  reference,  I  am  bound     Costs  of  re- 
to  gi?e  him  the  costs  of  the  reference  itself.  fcrencs. 

Froctoii : — Smale,  for  the  owner ;  Toller,  for  the  bondholder. 


May  5.  3rd  Seu, 

Iir  THs  Goods  of  Martha  Beadle,  Widow,  dec—  A  will  signed 
Mtiitm,  ^jf-porfe.— The  deceased  died  21st  January,  1849,  ^j?  n^*cl^ 
ksnng  property  under  £1,000.  8he  left  a  will  (not  dis-  (which  imme- 
foAng^t  the  rewdue),  dated  20th  November,  1848,  which  Jj^^'^/'^^^JJJ; 
^ru  written  on  the  first,  second,  and  part  of  the  third  sides  and  was  writ- 
^  a  riieet  of  paper ;  it  was  signed  by  her,  and  aUested  by  ^^^Jf^JuSk 
two  witnesses,  A.  H.  andE.  P.,  in  the  following  manner,  apace  interren^ 
Immediately  after  the  end  c^the  will,  in  a  fresh  paragraph,  &%  •bA  abov^ 
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Mat  5.       written,  like  the  body  of*  the  will,  across  the  page  (save 
nrndF^Ame     Ji^rrow  margin  on  the  left  side),  is  the  attestation-clause 
**  signed,  sealed,  published  and  declared  by  the  said  Marth 

of^  th?'  wit!  ^^^^^»  <^  ^^^  ^^^  ^^^  1^^^  ^1^1  ^^^  testament,  in  the  presenc 

nesses,  —  ad-  of  us^  who  subscribed  our  names  as  witnesses  thereof  « 

muted  to  pro-  j^^^^  request  and  in  her  presence  and  in  the  presence  of  eac 

other."     Then  follows,  a  blank  space  of  about  two  inchc 

intervening,  the  signature  and  attestation,  in  this  form :— - 


Motion. 


Witnesses 


Martha  Beadle. 
A.  H. 
E.P. 


Dn  Bai/i/ord  moved  for  probate,  arguing  that  the  attesta 
tion-clause,  being  written  close  to  the  conclusion  of  the  will 
prevented  the  signature  being  placed  otherwise  than  beloii 
the  clause,  which,  however,  precluded  any  addition  to  thi 
will. 


Dkcrbk. 


Sir  H.  Jbnnbr  Fust. 

For  these  reasons,  I  think  the  paper  may  be  ad 
mitted  to  probate. 

Seurhckf  Proctor. 


A  testator, 
having  execut- 
ed a  will  in 
1837,  prior  to 
the  Statute,  re* 
executed  it  in 
1842,andinOc- 
tober,1848,ex. 
ecuted  a  further 
will,  whereby 
the  former  wiU 
was  virtually  re- 
yoked.  Id  De- 
cember, 1848, 
he  wrote  and 
executed  a  co- 
dicil, which  de- 
clared the  first 
will  null  and 
void,  and  tbikt 


In  the  Goods  of  John  Harper,  dec. — Motuntf  ex 
parte, — The  testator  died  12th  March,  1849,  leaving  pro 
perty,  real  and  personal,  of  small  value.  On  the  lOtl 
November,  18S7,  he  executed  a  will,  prepared  by  C.  S 
Wood,  a  solicitor  (one  of  the  attesting  witnesses),  whereb; 
he  appointed  his  wife  (who  died  in  June,  1844),  Wil 
liam  Brittain,  and  John  Weaver  the  younger  (the  latter  o 
whom  is  since  dead),  executors  and  universal  legatees  ii 
trust,  and  gave  the  residue  of  his  property  to  his  wife  an< 
daughter,  or  the  survivor.  On  the  11th  July,  1842,  h 
re-executed  his  will,  the  original  date  being  altered,  th 
legacies  bequeathed  thereby  to  a  legatee  having  been  pre 
viously  struck  through  with  a  pen,  and  a  further  clause  o 
attestation  written  in  the  margin  of  the  last  page.  Mn  Wood 


mi  PBEROGATIVE  COURT.  45 

die  drawer  of  the  will^  is  also  an  attesting  witness  to  this      Mat  5. 
le^ecation  ;  but  he  died  in  September,  1845.   On  the  8th    „         \r 
October,  1848,  the  testator  executed  a  further  will,  prepared 
by  JiT.  Middleton,  a  solicitor  (one  of  the  attesting  ^t-^j^^^^^|^ 
DCSMs),  in  whose  possession  it  remained  from  the  time  of  the  1846 1 — Held, 
execation  until  after  the  testator's  death,  whereby  he  ap-  ^viy^^hewiil 
[Minted  J.  W.  sole  executor  and  residuary  legatee  in  trusty  of  1837  In  its 
and,  after  giving  £60  to  his  own  daughter,  bequeathed  the  ^^^'^  •^•'•* 
raidoe  to  his  brother  and  sister,  thereby  virtually  revok- 
ing his  former  will.    On  the  22nd  December,  1848,  the 
testator,  with  his  own  hand,  wrote  and  duly  executed  a 
codicil,  to  the  following  effect :  "  I,  John  Harper,  &c.,  do 
declare  that  a  will  made  by  and  in  the  possession  of  Mr. 
Middleton,  solicitor  (about  two  months  since),  is  null  and 
foid,  and  that  no  will  of  my  property  is  in  existence  which 
I  allow  to  be  valid  except  that  made  by  the  late  Mr.  C.  B. 
Wood,  in  which  Mr.  Weaver,  of  &&,  and  Mr.  Britain,  of 
&&,  are  executors."    The  testator,  at  the  time  of  executing 
this  codicil,  stated  to  one  of  the  attesting 'witnesses  that  his 
intention  in  making  the  codicil  was  to  revoke  the  will  made 
for  him,  in  the  October  preceding,  by  Mr.  Middleton,  and 
of  reviving  that  made  for  him  by  Mr.  Wood.     He  left  no 
other  will  or  codicil. 

jyr,  Hofvard  moved  for  administration  (the  surviving  exe-  Motion. 
cutor  and  universal  legatee  in  trust  having  renounced),  with 
the  will  of  1837,  as  re-executed,  and  the  codicil  of  October, 
1848,  annexed,  to  the   daughter  and  beneficial   universal 
legatee. 

Sia  H.  Jemnbr  Fust. 

The  question  is,  not  whether  the  will  of  October,  Dxcrkb. 
1848,  is  revoked,  but  whether  the  will  of  1837,  or  rather  of 
1842,  is  revived  ;  because  that  had  been  revoked,  and,  under 
the  existing  law,  an  instrument,  once  revoked,  can  be  re- 
vived only  by  re-execution,  **  or  by  a  codicil  showing  an  in- 
tention to  revive  the  same."  Now  there  can  be  no  doubt  of 
the  intention  of  the  deceased,  in  executing  the  codicil  of 
1848»  to  revive  the  will  of  1842,  for  he  expressly  declares 
that  no  will  of  his  shall  be  valid  except  that  of  1842,  and 
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Mat  a.      that  the  will  of  1848  is  null  mnd  void.    I  have  no  doubts 
\      therefore^  on  the  face  of  the  codicil^  that  it  revives  the  will 
of  1842,  in  it«  altered  atate. 
Motion  granted* 

ToBer,  Proctor. 


eoMifAotn  Court  of  ®xrotli« 

May  14. 

Faculty,  for  Clayton  AND  Othbbs  v.  Daan  and  Others.— This 
adiapd^toan-  ^^  *  question  respecting  the  grant  of  a  Faculty  for  the 
other  site,  op-  removal  of  a  chapel  to  another  site,  within  the  limits  of  the 

SeHeral  raund,  c^P«^ry*    ^h®  ^«cte  are  fully  and  clearly  stated  in  the  judg- 

tiller    Mh   of  ment  of  the  learned  Chancellor, 
want  of  juris- 
diction in  the 
SpiritualCourt,       Db.  PhiLLIMORB. 

I^SStiOTs"^  This  is  a  proceeding  instituted  on  the  part  of  the 

The  power  of  Rev.  E.B.  Dean,  vicar  oi  the  parish  of  Lewknor,  the  churdi* 
^^fth*^^"  wardens,  and  the  majority  of  the  parishioners  and  infaabi- 
moTal  of  £c-  tants  of  the  same  parish,  assembled  in  vestryi  for  the  purpoae 

clesiastieal  edi-  Qf  obtaininff  a  Faculty  for  the  removal  of  a  chapel  from  Acli> 
fices    is   mhe-  ,^t  x^i^ti         ..        .  i.«. 

rent    in     the  ampstead  to  Cadmore  Endi  both  places  bemg  situated  within 

Ordinary.         the  district  of  the  chapelry,  which  xshapelry  is  a  CQcapoaent 

JoDoifMT.       pajt  of  the  parish  of  Lewknor.    The  issue  of  tUs  Faculty 

is  opposed  by  two  landed  proprietors  in  the  hamlet  cf  Ado- 

ampsteadi  namely.  Sir  Wm.  Clayton  and  Mr.  Townaeod 

(neither  of  whom,  I  believe,  is  resident  therein),  by  tmm 

4HiirDers  of  cottages,  and  thirteen  resident  iBhabitanta,  of 

whom  eight  are  marksmen. 

Fortunately,  either  from  the  indisposition  of  the  inhafai* 

tants  of  this  diocese  to  litigation,  or  perhaps  from  SMne  le« 

satisfactory  reason,  we  have  little  e&perienoe  of  conteated 
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wlim  thk  Cooit»  and  tudi  m  the  dearth  'Of  practitioiiert      Mat  14. 
here,  that  Tarious  infonnalities  have  found  their  way  into     ^"T^ 
ibepleadiii^  and  the  cauae  has  not  been  to  fully inadmcted       fSw   ' 
vith  evidence  aa  it  would  have  been  in  any  other  Eccleaiai* 
tiol  Court*     These  anomalies  have  led  to  inconveniences ; 
they  are  not,  however,  I  trusty  sufficiently  grave  to  impede 
&e  coarse  of  substantial  justice. 

The  facts  of  the  case  are  these : — The  benefice  of  Lewk-  The  fiiets. 
nor,  in  the  patronage  of  All  Souls  College,  is  divided  into 
Levlumr-down-hill  and  Lewknor-up-hill.  The  parish 
chordi  is  situated  in  the  flat  country  of  Oxfordshire,  in 
the  lower  district,  whilst  the  upper  part  of  the  parish  lies 
IB  the  centre  of  the  Chiltem  range  of  hills,  so  that  a  popu- 
btkii,  scattered  over  a  very  extensive  district,  has  no  other 
ffleiDs  of  attending  Divine  Service  than  by  resorting  either 
to  tile  pariah  dinrch  of  Lewknor,  which  is  five  or  six  miles 
diitBttt,  or  to  the  chapel  of  Ackampetead,  which  is  situated 
in  the  extremity  of  the  parish,  and  on  the  very  confines  of 
the  pariah  of  Hambleden. 

By  the  Deed  of  Endowment  of  the  Vicarage  of  Lewknor, 
dited  in  1412  (which,  together  with  the  Terrier,  was  first 
prodoced  at  the  hearing  of  the  cause),  the  Incumbent  was 
to  have  all  the  tithes,  great  and  small,  of  Ackampstead,  and 
he  waa  to  have  a  Chaplain,  who  was  to  be  resident  with 
him,  and  the  Vicar  or  this  Chaplain  was  to  perform  Divine 
Service  in  the  parish  of  Ackampstead  every  Sunday.  In 
the  Terrier,  which  is  dated  in  1685,  it  is  recited  that  there 
lit  belonging  to  the  chapel  all  the  tithes,  great  and  small, 
of  Adunnpetead ;  the  tithes,  great  and  small,  of  Fenni« 
more,  and  the  small  tithes  of  Cadmore  End. 

Lapse  of  time  has  brought  with  it  its  usual  changes. 
Cidniore  End,  which  at  the  date  of  the  Endowment  was  a 
desolate  and  scarcely  inhabited  district,  in  the  middle  df 
the  woods  which  covered  the  face  of  the  Chiltem  Hills,  has 
beeome  comparatively  populous,  while  the  population  of 
AdoHnpstead  has  diminished;  and,  from  drcumstances 
«Wi  it.ia  minecessary  here  to  detail,  the  Ecclesiastical 
ntborities  of  the  diocese  concur  in  opinion  that  the  spiritual 
faatractioo  of  the  parish  may  be  greatly  promoted  and 
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Mat  14.     improved  by  a  transfer  of  the  chapel  from  Ackampstead  to 
C^T.     CadmoreEnd. 
Deaiu  Under  this  state  of  facts,  I  now  turn  to  the  nature  and 

character  of  the  opposition  which  is  offered  to  the  prcq>osed 
arrangement. 
OljectionB  to  The  objections,  as  set  forth  in  their  plea,  are  twofoldi 
the  Faculty,  ^j^  j.^^^  ^^  distinct  and  separate  grounds.  First,  that  I 
have  no  power  to  grant  the  Faculty ;  secondly,  that,  if  I  had 
such  a  power,  it  would  be  unfitting  and  inexpedient  that  I 
should  exercise  it,  under  the  circumstances  of  the  case. 

I  propose  to  deal  with  these  objections  in  the  order  in 
which  they  are  stated,  not  only  because  the  first  is  their 
main  objection,  but  because,  if  they  succeed  in  substan* 
dating  it,  an  estoppel  would  be  put  to  all  further  investiga- 
tion on  my  part. 

The  averment  is  thus  set  forth  in  their  pleadings :  **  It 
is,  however,  on  the  strict  ground  of  want  of  legal  power  to 
effect  the  alteration  attempted,  that  we  must  be  understood 
distinctly  and  emphatically  to  rest  our  opposition."  It  is 
true  that,  in  the  course  of  the  Argument  on  the  last  Court- 
day,  the  learned  Counsel  who  appeared  for  the  opponents 
descended  from  this  high  ground,  and  admitted  that,  under 
very  extraordinary  circumstances,  and  differing  from  any 
which  appeared  in  this  case,  the  Court  might  possibly  exer- 
cise such  a  power ;  but  still  his  argument  was  carried  to 
the  full  extent  on  the  ground  of  illegality,  and  it  becomei 
essential  that  I  should  examine  the  reasoning  by  which  it 
has  been  attempted  to  support  the  extreme  as  well  as  the 
more  limited  proposition ;  inasmuch  as  of  late  years  cases  oi 
this  description  have  not  been  of  frequent  occurrence. 
-  The  authorities  set  out  and  relied  upon  in  their  written 
statements  are  Bum's  Ecclesi€utical  Law  and  Hodc*s  CkurA 
Dictionary.  The  citation  from  Bum  has  only  reference  to 
the  power  of  the  parishioners  to  make  a  rate  for  the  repair 
and  rebuilding  of  the  parish  church,  and  has  no  alluaiao, 
direct  or  indirect,  to  the  question  raised  in  these  proceed- 
ings. There  is  no  specific  passage  adduced  from  Hook ;  his 
authority  is  invoked  generally ;  but  in  the  course  of  my 
experience  (now  a  pretty  long  one  in   the  Ecclesiastical 
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Courts)  I  never  remember  to  have  heard  any  reference  to      Mat  li. 
tbit  work.     A  third  authority  relied  upon  in  the  pleading     cLmtaik 
b  tbe  n^ative  evidence^  arising  from  one  of  the  Church       jStam. 
BoSding  Acta  (8  &  9  Vict  c.  70),  which  vesta  the  power  of 
the  removal  of  a  church  in  the  Church  Commissioners 
ikme,  and  is  silent  as  to  any  mention  of  the  Bishop. 

hi  the  first  place,  the  Church  Building  Acts  are  not  pre- 
Mj  the  fountains  from  which  we  should  expect  to  derive 
soond  principles  of  Ecclesiastical  Law,  as  they  unfortunately 
ptM  current  for  remarkable  instances  of  clumsy  and  inac- 
cnstie  legialation ;  and  secondly,  it  is  not  by  loose  and 
feeble  analogies,  deduced  from  the  consideration  of  these 
Statutes,  that  a  power  inherent  in  the  Ecclesiastical  juris- 
diction, if  it  ever  existed,  could  be  set  aside.  And  here  I 
cnnot  help  observing  that  it  is  to  be  regretted  that,  out  of 
inadvertence,  or  from  excess  of  caution,  superfluous  and  un- 
necessary provisions  have  sometimes  been  introduced  into 
modem  Acts  of  Parliament,  which  may  have  the  effect  of 
creating  doubt  and  ambiguity  as  to  ancient  and  acknow- 
ledged principles  of  law. 

But  to  return  to  the  case.     To  these   authorities  the 
learned  Counsel  for  the  opponents  added,  and  greatly  relied 
npon,  the  case  of  SL  Mary  Magdalen  Bermondsey  Church.* 
The  utmost  extent  of  the  authority  of  this  case  (as  1  under- 
stand it)  is,  that  if  a  church  be  so  ruinous  that  it  cannot  be 
repaired,  a  Vestry,  legally  convened,  may  make  a  rate  for 
polling  it  down  and  rebuilding  it  on  the  same  foundation. 
No  one,  at  this  time  of  day,  can  doubt  that  such  a  power  as 
was  exercised  in  this  instance  is  vested  in  t)ie  parishioners  ; 
hot  what  is  there  in  the  four  comers  of  the  report  of  this 
caie  to  show  that  if,  in  addition  to  making  a  rate,  the  pa- 
rishioners had  obtained  a  License  or  Faculty  from  a  Court 
of  competent  jurisdiction  to  remove  tlie  church  to  another 
ate,  they  might  not  have  legally  proceeded  to  do  so  ?     I 
mist  observe,  besides,   that  we  are  here  dealing   with  a 
ehapel,  and  not  with  the  parish  church,  to  which  it  is  pos- 
Ale  that  different  legal  considerations  might  apply. 

•  2  Mod.  132. 

VOL.  VII.  H 
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Mat  14.  Such  is  the  sum  and  substance  of  the  authorities  cite 
(Vgyfy^^  writing  as  well  as  in  argument  by  the  opposers  of 
Dtan,  Faculty,  and  the  deliberate  investigation  of  them  leadi 
to  the  inevitable  conclusion  that  they  fall  infinitely  she 
the  proposition  they  have  been  brought  forward  to  n 
tain,  namely,  the  absence  of  any  power  in  the  Spiri 
Court  to  decree  the  removal  of  a  chapel  from  an  inco 
nient  to  a  convenient  site  within  the  limits  of  the  chape 

I  now  turn  to  the  authorities  on  the  other  side,  obser' 
by  the  way  that,  if  there  is  no  law,  statute,  or  dedi 
which  prohibits  the  act;  if  no  question  of  temporal  ji 
diction  is  mixed  up  with  it,  and  if  on  the  face  of  the  mi 
it  is  merely  a  question  of  Ecclesiastical  cognizance,  the 
has  vested  in  this  Court  alone  power  and  authority  to  de 
the  point  at  issue. 

We  find  in  Gibson'*'  the  copy  of  a  Faculty  pnrportinj 
have  been  granted  by  the  Bishop  of  London,  in  14^»  < 
trandatione  Ecclesue  Parockialis  ad  alium  locum.**  The 
sons  for  the  removal  are  set  forth,  namely,  its  vicinity  to 
public  road  having  rendered  it  liable  to  the  depredatioi 
robbers,  &c.,  and  it  proceeds :  "  N0S9  igitur,  attends 
petitumem  ei  supplicationem  vestras  hujusmodi  Jbre  juHa 
consonas  rationi  ad  transferendam  Ecdesiam  vestram  antiq 
ad  ei  in  locum  ubi  de  licentid  nostrd  nova  Capella  infra  j 
et  limites  dicta  Parochia  jam  edificata  existil,  ei  ibidet 
novo  Ecdesiam  construendam  et  edificandam  ex  pHfis 
lapidibuSf  sicut  decetf  reservatd  nobis  FacuUate  pon 
ibidem  primum  lapidem^  licentiam  concedimus  speciala 
and  it  further  provides  that  the  old  church-yard,  "  Ecd 
dirutd  et  evulsa,  tanquam  locus  sacer  conservetur.**  An 
Oughtonf  there  is  the  copy  of  a  Faculty  purporting 
have  been  granted  by  the  Archbishop  of  York,  in  h 
**ad  diruendam  Capdlam,  et  construendam  in  alio  k 
The  chapel  of  Awbum,  it  seems,  had  been  in  danger  f 
the  incursions  of  the  sea,  and  the  permission  given  by 
instrument  was  "  eandem  vestram  Capdlam  de  Awl 
penitus  demdiri  et  diruerCf  ac  deinde  materiam  dictiB  Cap 

*  2  Cod.  1458.  t  2  Ordo  Jud.  323. 
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mcdimoliUB  el  diruUtf  ad  din  quondam  Juftdi  skam,  ad  hoe      May  14. 
tpedaUter  et  legitime  destinatam  tranrferre  et  de  kujtumodi     (^Z^  y 
wu^erid  antiqud  didm  CaptUm  perlinente^  ac  de  novd  tuffi*       Jjtmu 
tkaU  ipmtm  CapeUam  de  Awbum  de  novo  ibidem  erigere  ei 
ntfdificare  {preeelUd  per  voi  cautione  si{fficienie  ad  pnemista 
ffinmplendtttn  )  • 

Perhaps  it  might  be  difficult  at  this  distance  of  time  to 
ncertaiii  whether  the  two  Faculties  to  which  I  have  just 
referred  were  carried  into  practical  effect ;  the  probabilities 
that-  they  were  preponderate ;  but  whether  this  may  have 
been  so  or  not,  handed  down  to  us  as  they  are,  and  pre- 
lerved  in  books  which  are  regarded  as  the  oracles  of  our 
piactiee,  they  are  valuable  as  forming  strong  presumptive 
efideoce  of  the  practice^  and  consequently  of  the  law,  of 
the  Ecclesiastical  Courts,  and  of  the  power  inherent  in 
the  ^ritual  jurisdiction,  deduced  from  remote  antiquity, 
of  granting  Faculties  for  the  removal  of   Ecclesiastical 


I  have -to  regret  that  this  case  has  not  been  furnished  with 
Kwie  precedents  of  this  description,  inasmuch  as  I  entertain 
little  doubt  but  that,  if  diligent  search  had  been  made  into 
the  Muniments  deposited  in  the  Registries  of  the  various 
Ecdenastical  Courts,    many   instances  would  have   been 
iband  of  the  issue  of  such  Faculties.    Since  this  case  was 
srgued,  I  have  not  had  sufficient  leisure  or  opportunity  for 
institating  any  diligent  search  ;  but  it  appears  from  infor- 
■lalion  upon  which  1  can  rely,  that,  in  the  interval  between 
1777  and  1834^  at  least  three  Faculties  were  granted  by  the 
(fiocesan  Court  of  Salisbury  for  removing  churches  or  cha- 
pels to  a  diffierent  site.    It  is  to  be  observed,  however,  that 
the  Mortmain  Acts,  and  especially  the  very  stringent  Statute 
of  Lord  Hardwicke,  which  passed  in  1736,  created  difficul- 
ties in  procuring  sites  for  churches  which  might  be  suffi- 
oently  secure  to  justify  Bishops  in  consecrating  them ;  and 
k  was  not  until  the  43  Geo.  3,  c.  106  (in  1803),  amended 
Afterwards  by  the  51  Geo.  3,  c.  115,  both  which  Statutes 
pieoeded  all   the  Church  Building  Acts,   that  a  specific 
power  was  given  for  alienating  land  for  any  such  purpose, 
**  without  any  License  or  Writ  of  ^^  quod  damnum^  the  Sta- 
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May  H.      tute  of  Mortmain,  or  any  other  Statute  or  law  to  the  con* 

Cimtio  trary,  notwithstanding." 

iJean,  In  Steeven  v.  St.  Martin* s  Orgers,*  Sir  C.  Robinson  granted 

a  Faculty  to  the  churchwardens  of  the  parish  to  take  down  a 
church  within  the  parish  which  had  fallen  into  a  ruinous 
state  of  dilapidation,  on  the  sole  condition  that  the  vaults 
beneath  the  church  should  be  preserved  so  as  to  still  form 
part  of  the  burial-place  of  the  inhabitants  of  the  parish.  In 
Warner  v.  Gater,f  the  validity  of  a  Church-rate  made  for 
the  purpose  of  repaying  the  expenses  of  the  consecration  of 
a  newly-built  church  was  contested  on  the  ground  of  the 
parishioners  having  pulled  down  their  own  church,  and  re- 
built it  on  another  site,  without  having  obtained  any  License 
or  Faculty  for  so  doing  from  the  Ecclesiastical  Court.  There 
were  several  arguments  on  the  point,  and  the  difficulty  was 
at  last  surmounted  on  the  suggestion  of  the  Judge,  that  the 
case  might  be  brought  by  an  amended  plea  within  the  range 
of  one  of  the  Church  Building  Acts ;  which  was  accordingly 
done.  So  in  the  case  of  Hamilton  v.  the  Parish  of  Lough' 
ton,  X  Dr.  Lushington,  as  Chancellor  of  the  Diocese  of  Lon- 
don, granted  a  Faculty  to  the  Rector  and  churchwardens  of 
the  parish  of  Loughton  for  taking  down  the  ancient  parish 
church  of  St.  Nicholas  and  appropriating  the  materials,  with 
the  furniture  and  fittings,  or  the  proceeds  of  their  sale,  to- 
wards the  erecting,  fitting  up,  and  completing  the  new 
parish  church  of  St.  John  the  Baptist  in  the  said  parish,  in 
pursuance  of  the  resolution  of  a  meeting  of  the  parishioners 
in  vestry. 

It  seems,  moreover,  to  me  that  the  Statutes  of  43  G^.  S, 
c.  106,  and  51  Geo.  3,  c.  115,  to  which  I  have  already 
alluded,  must  be  considered  as  being  enacted  on  the  assump- 
tion that  there  exists  a  power  in  the  Ordinary  to  direct  the 
removal  of  a  church;  for  they  provide  (the  former  having 
regard  to  subjects,  the  latter  to  the  Crown)  that  it  shall  be 
lawful  to  convey  a  certain  portion  of  land  for  the  purpose  of 
rebuilding  on  it» — that  is,  on  ground  previously  unconse- 
crated,  and  therefore  a  new  site, — a  church  or  chapel,  **  the 

*  2  Add.  259.  f  2  Curt.  316.  %  5  Notes  of  Ca.  192. 
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consent  and  approbation  of  the  Ordinary  being  first  ob-       Mat  14. 
Uoned."   Now  if  it  was  unlawful  for  the  Ordinary  to  autho-     oZi^  y 
rise  the  rebuilding  of  a  church  on  a  new  site,  the  power       jS§im, 
giren  by  the  Statute  to  legalize  the  conveyance  of  ground 
for  this  express  purpose  would  be  nugatory. 

I  intrench  myself  within  these  authorities ;  but,  inde- 
pendently of  them^  I  cannot  understand  why,  on  reason  and 
principle,  I  should  not  be  possessed  of  jurisdiction  over  the 
Mibject-matter  of  this  suit^  and  be  invested  with  a  power  to 
grmt  a  Faculty  here  when  I  have  indisputably  a  power  to 
gnnt  one  with  respect  to  any  other  matter  connected  with 
the  &bric  of  the  church :  I  say  on  reason  and  principle. 

The  law  being  in  my  judgment  clear,  the  only  remaining  The  law  clear, 
question  is  the  expediency  of  consenting  to  or  vrithholding 
this  grant. 

The  first  thing  I  have  to  consider  in  this  branch  of  the  Expediency, 
inquiry  is,  what  will  be  most  beneficial  for  the  general  in- 
terests of  the  parish.  The  voice  of  the  parish,  as  attested  by 
its  accredited  organ,  the  majority  of  the  parishioners  assem- 
bled in  vestry,  is  distinctly  in  favour  of  the  proposed  re- 
moval of  the  chapel ;  for  I  must  consider  that,  in  all  cases 
where  the  parish  is  competent  to  act  by  its  own  power,  it  is 
the  majority  of  the  vestry  which  must  bind  the  whole,  as 
&r  as  the  expression  of  the  voice  of  the  parish  is  concerned. 
Undoubtedly  the  vote  of  that  majority  is  not  conclusive  on 
the  judgment  of  this  Court ;  indeed,  I  can  foresee  many 
cues  in  which  the  Court  might  be  called  upon  to  decide 
sgainst  it ;  still  it  would  be  with  reluctance,  and  it  is,  as  it 
always  must  be,  in  cases  of  this  description^  entitled  to  very 
considerable  weight. 

Another  circumstance  in  favour  of  the  projected  removal 
is,  that  it  is  to  be  accomplished  by  voluntary  subscription, 
snd  without  any  rate  or  levy  of  a  pecuniary  character  being 
imposed  upon  any  of  the  inhabitants. 

I  look  next  to  the  relative  population  of  the  two  hamlets. 
Mr.  Townsend  calculates  the  actual  number  of  souls  in  the 
Ackampstead  district  to  be  58 ;  these^  it  should  seem,  in- 
habit three  farm-houses  and  nine  cottages ;  whereas  Mr. 
Wroughton  states  the  population  at  Cadmore  End  at  the 
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Mat  14.  present  time  to  be  1 14  souls^  dwelling  in  five  fann-hoose^ 
Q^T'  ^  one  public-house,  and  fourteen  cottages.  Giving  credit,  at 
I/MM.  I  entirely  do,  to  both  these  gentlemen  for  the  accuracy  of 
their  respective  statements,  the  population  of  Cadmore  End 
is  nearly  double  that  of  Ackampstead.  It  further  appears 
from  the  affidavit  of  Mr.  Measies*  that  the  congregation 
attending  divine  service  at  Ackampstead  Church,  during 
the  several  years  he  has  officiated  as  minister  in  it,  has  con* 
sisted  upon  an  average  of  eighty  persons,  of  whom  fifty  be* 
long  to  and  reside  within  the  parish  of  Hambleden^  and  not 
more  than  twenty  at  the  utmost  have  belonged  to  the  parish 
of  Lewknor. 

Nor  would  it  be  just  that  I  should  entirely  withhold  from 
my  consideration  that,  unless  this  chapel  should  be  removed, 
there  is  no  church  or  chapel  within  the  distance  of  more 
than  two  miles  which  can  be  resorted  to  by  the  inhabitants 
of  Cadmore  End ;  whereas  if  effect  should  be  given  to  the 
scheme  of  the  Diocesan  for  the  increase  and  propagation  of 
religious  instruction  throughout  this  district  and  its  imme- 
diate vicinity^  the  chapel  which  is  actually  erected  atFrieth, 
and  which  will  be  consecrated  (according  to  notice  publicly 
given)  within  the  course  of  three  weeks,  will  be  within  a 
very  easy  distance  for  all  the  resident  population  of  Ack- 
ampstead. 

While  I  am  treating  on  the  expediency  of  the  removal, 
another  consideration  operates  powerfully  on  my  mind,, 
namely,  the  opinion  which  has  been  so  unequivocally  ex- 
pressed by  the  Bishop  on  this  branch  of  the  case.  On  this 
point  I  am  anxious  not  to  be  misunderstood :  for,  although 
the  Judge  of  this  Court  is  as  independent  of  the  Bishop  as 
any  Judge  of  the  Court  of  Queen's  Bench  can  be  of  the 
Crown ;  although  the  Bishop  has  no  power  (as  was  erro- 
neously asserted  in  Argument)  of  personally  interfering  with 
any  decision  of  mine  ;  still,  when  the  point  to  be  considered 
is  not  one  of  law,  or  of  any  fact  to  be  elicited  from  conflict- 
ing evidence,  but  simply  one  which  hinges  on  the  arrange- 
ment by  which  the  spiritual  interests  of  the  parish  may  be 
best  consulted  ;  surely  the  opinion  of  the  Diocesan, — who 
(to  borrow  an  cxpresbion  of  Lord  Stowcll's)  **  has  the  gene- 
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ral  cura  aniwiarum  throughout  his  whole  diocese,** — ought      Mat  li. 
to  be  looked  up  to  with  attention  and  respect^  and  to  incline     rvZZI 
the  balance,  even  were  the  scales  otherwise  equally  poised,     ^Dean, 
in  favour  of  the  measure,  which  is  especially  calculated  in 
hitjudgment  to  promote  the  spiritual  advantage  of  paro- 
chial districts  confided  to  his  pastoral  superintendence. 

This  is  the  condusion  at  which  I  have  arrived  from  the 
best  oonsidenition  I  have  been  able  to  apply,  as  well  to  the 
law  and  practice  of  the  Court,  as  to  the  facts  with  which 
the  suit  is  instructed,  bearing  throughout  in  mind  the  dic» 
(am  of  the  learned  Aylifie,  <'  that  the  granting  of  a  License 
or  Faculty  is  not  dispensing  with  the  law,  but  an  execution 
and  observance  thereof." 

I  shall  grant  the  Faculty,  but  prastUd  sufficienie  caU'  Faculty  grant- 
rioae;  for  I  shall  expect  a  bond  for  £800  to  be  given  by  the  ^''  con<l>t>on«- 
parties  applying  for  the  Faculty,  with  sureties  for  the  per- 
formance of  the  rebuilding  of  the  chapel,  and  for  the  pay- 
ment of  all  expenses  attending  the  same,  and  I  shall  direct 
a  clause  to  be  inserted,  that  this  is  to  be  done  without  any 
rate  or  assessment  on  the  parish.  There  must  also  be  in- 
serted another  clause,  to  protect  the  site  of  the  old  church 
from  desecration ;  such  a  clause  will  be  in  the  spirit  of  the 
older  Faculties,  to  which  I  have  referred,  that  the  site, 
**  Ecdmd  diruid  ei  evulsd,  ianquam  locus  sacer  conservetur.** 


i^tgfi  eontt  of  aniitiraltv* 

May  15.  Add.CourtDay. 

The  "  Famb  "  (Clay). — Motion.— This  was  a  cause  of  Practice.  — 
damage,  commenced  by  Act  on  Petition.  After  the  Act  ^^^g"*^of"da" 
had  been  given  in  by  the  promovents,  the  Proctor  for  the  mage,  after  the 
party   proceeded    against    now   applied^  to  the  Court  ^^  ^ven  in  by  the 
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Mat  15.     direct  that  the  adverse  party  should  proceed  by  Libel.     The 

p  Proctor  for  the  proraovents  submitted  that  it  was  now  too 

late  to  alter  the  form  of  proceeding, 
promo  vents, 

they  were  di- 
rected, on  the      Dr.  Lushinoton,  afler  some  hesitation,  and  observing 

the  d^endants,  *^**»  ^"  ®**c'^  cases,  application  should  be  made  as  early  as  pos- 
to  alter  the  sible,  granted  the  prayer  of  the  Proctor  for  the  defendants, 
c?'tHiine  nn^To  ^"  condition  that  he  undertook  to  pay  to  the  other  party  the 
bringinaLibel,  expense  they  had  incurred  by  the  Act  on  Petition. 

on  {taynient,  hy 

the  (leftMulants,      Proctors  : — Jerncr,  for  the  promovents;   Glennie,  for  the  defendants. 

of  the  cx])ciise 
inrurred  by  tho 


■Set 


Cou0t0torff  OTourt  of  UonHoii* 

4rfA  Ses8,  May  15. 

Practice.  —  Hall  ».  Hall. — LiheL — This  was  a  suit  for  a  divorce 
Pleading  —In  \^y  reason  of  adultery  by  the  wife  against  the  husband.  The 
vorce  hy  reason  marriage,  which  was  clandestine,  took  place  on  the  11th  of 

of  adultery  hy  September,  1848,  and  the  parties  never  cohabited  together. 

*neMriie  againsc  ^— «,         _.  it««  i  »  .« 

the  husband  in  The  adultery  was  alleged  to  have  taken  place  with  a  woman 

panam,  a  plea  ^j^fj  ^vhom  Mr.  Hall  was  intimate  prior  to  his  marriage, 
ofnon  consum-  -,,         ,    .  i  /.  .     t      ,       ,     i 

mation  exclud-  There  bemg  no  appearance  on  the  part  of  the  husband,  the 

ed.— It  is  suf-  proceedings  were  carried  on  in  pcenam, 

a  case  to  plead      ^*  AddamSt  for  the  wife,  moved  the  admission  of  the 

non  -  cohabita-  Libel . 
tion. 

JuPOMiNT.  Dr.  LUSHINGTON. 

You  plead  that  the  marriage  was  never  consum- 
mated. I  do  not  know  that  this  has  ever  been  pleaded  in  a 
case  of  adultery  :  this  is  not  a  case  of  nullity  of  marriage.  I 
do  not  know  whether  the  other  party  would  take  issue  upon 
this  point  or  not;  but,  if  he  did,  the  difficulty  of  proof 
would  be  great,  and  the  question  is  whether  it  is  not  suffi- 
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dent  to  plead  that  the  parties  never  cohabited  together, —       Mat  15. 
nerer  li?ed  together  as  husband  and  wife.     That  would  not   jgr^y  ff^ 
bring  in  issue  the  question  of  consummation. 

Addams  consented  to  reform  the  Libel  in  that  particular^ 
and  it  was  admitted. 

(The  Court  pronounced  for  the  divorce.)  J"^7  *^' 

PovmS^  Proctor  for  the  wife. 


END  OF  EASTER  TERM,  AND  OF  THE  SITTINGS 

AFTER  TERM. 


VOL.  VII. 
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TRINITY  TERM,  1849. 


9terogatibe  Court  of  eantttbutp. 

Isi  S0U.  Mat  26. 

Practice.—  QuAiT  AND  Snowden  v.  Manby. — Afo^/bn— This  wis 
tion  of  the  eW-  ^  business  of  granting  probate  of  the  will  of  James  Snow- 
dence  in  a  tes-  den,  dated  29th  Aprils  1848,  promoted  by  Emery  Alezan- 
the  ^(^>ncluiion  ^®'  Quait  and  James  Snowden,  two  of  the  executors  therem 
of  a  catue  was  named,  against  William  Edward  Manby,  one  of  the  execn- 

"w  onr^of^he  ^°"  "*™®^  ^"  *  ^'^^  ®^  P"®*"  ^^®-  "^^^  ^^^^  ^*®  P"^ 
parties  to  plead  pounded  in  a  Condidit;  the  evidence  of  the  two  attesting 

The^^h*'  d*  t!  ^*^®**®*  was  taken  upon  it,  and  publication  passed,  when 
ing  of  an  ad-  it  appeared  that  the  witnesses  were  unable  to  speak  to  the 
verse  p^ty.  to  handwriting  of  an  Exhibit  annexed  to  the  Interrogatories, 
ter*8  witnesses,  purporting  to  be  a  letter  from  James  Snowden,  one  of  the 

upon inteiToga-  parties  propounding  the  will. 

tory,  could  not       -rv 

depose.  ^«  Harding,  on  behalf  of  the  executor  opposing  the 

MoTiow.  will,  moved  the  Court  to  rescind  the  conclusion  of  the  cause, 

in  order  to  allow  him  to  plead  the  Exhibit  to  be  in  the  hand- 
writing of  James  Snowden. 

Dr,  Addams  opposed  the  Motion.— The  letter  is  immate- 
rial in  the  cause ;  the  will  is  proved  beyond  all  doubt. 

Ja]>Q]ii]iT.  Sir  H.  Jennbr  Fust. 

Supposing  there  was  no  reason  to  believe  that  the 
witnesses  would  not  have  proved  the  handwriting,  the  ad- 
verse party  has  been  taken  by  surprise.  Whether  the  letter 
is  important  or  not,  I  cannot  say,  as  I  have  not  seen  the 
evidence ;  but  if  it  is  pleaded,  the  other  party  must  either 
admit  or  deny  it,  and  if  they  deny  it,  evidence  must  be 
gone  into  to  prove  it,  and  the  party  causing  the  expense 
will  have  to  pay  it.     There  is  an  objection  to  pleading  after 
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paUication ;  but  the  cause  is  never  concluded  to  the  judge.       Mat  26. 
It  cin  be  no  mconvenience  to  the  other  party,  and  the  Court  QuaJvjSraiiiy. 
is  oBwilling  to  shut  out  written  testimony.    I  am  of  opinion 
that  I  im  bound  to  accede  to  the  Motion^  and  to  rescind  the 
ooodoiion  of  the  cause  simply  for  the  purpose  of  enabling 
the  par^  to  plead  the  Exhibit  as  of  the  handwriting  of  the     Motion 
other  pirty  in  the  cause,  and  if  he  puts  the  party  to  the  K»nted. 
expense  of  proof,  he  must  take  the  consequences. 

(The  letter  was  accordingly  pleaded  in  an  Allegation,  the 
&ct8  of  which  were  admitted  by  the  adverse  Proctor  in 
Acts  of  Court,  and  ultimately  the  validity  of  the  will  pro- 
pounded, which  was  not  disputed  at  the  hearing,  was  pro- 
nounced for.) 

IVoctors: — OotM,  for  the  parties  propouoding  the  will ;  Stokes,  for 
tbe  porty  opposing. 


IV  THB   OOOIM  OF   RbBBCOA   HaND»    SPINSTER,   DEC. —       A    testatrix, 

Mo<wa,  ewwr/ee-The  deceased  died  2nd  March,  1849,  hav-  fjing  possess- 
«■  'edoi   money, 

ug  made  and  duly  executed  her  willy  with  a  schedule  and  stock,  and  fur- 
codidl  (or  two  codicils),  both  without  date,  but  executed  at  ^l^^  „^^' 
tile  same  time  as  the  will.  The  property  consisted  of  £24  ed  the  residue 
in  ready  money,  £671  Three  and  a  Quarter  per  Cents,  cer-  ?"'^f*^"^Sl 
tain  household  furniture,  and  a  small  sum  due  to  her  on  ney:**^  Held, 

•cooant  of  an  annuity.  By  the  will,  after  some  pecuniary  *?*'  ^®  P*f" 
,  -  1      ^.  \.    ,  .  -  ^  .      ,     -^  ties  named   in 

oeqnests,  she  purported  to  dispose  of  the  residue  in  these  such  residuary 

terms:  "And  the  remainder  of  my  money,  after  payment  clause  were  en - 
of  my  debts^   funeral  expenses,  and  legacies,  I  give  and  ni8tration,with 
bequeath  to  my  three  nieces  and  nephew,  namely,  C.  M.  P.,  the    will    an- 
S.  B.,  wife  of  J.  B.,  daughter  of  my  late  sister  S.  P.,  and  duary'legatees, 
C.  B.  and  F.  J.  B.,  daughter  and  son  of  my  late  sister  C.  B. ;  on  the  consent 
Iwit  in  the  event  of  either  my  nieces  or  nephew  dying  before  ^j^ 
Dj  decease^  then  I  wish  that  his  or  her  share  should  be 
equally  divided  between  my  said  three  nieces  and  nephew, 
nsmely,  C.  M.  P.,  S.  B.,  C.  B.  and  F.  J.  B.,  except  the  share 
that  would  fall  to  my  said  niece  S.  B.,  in  case  my  said 
niece,  8.  B.,  should  die  before  me,  her  share  to  be  equally 
^ded  between  her  children.'*     After  this^  she  gave  cer- 
tsm  other  pecuniary  and  some  specific  legacies,  and  by  the 
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Mat  96.      second  codicil  she  gave  some  directions  as  to  her  fimeral 

HtaiZ'dae     ^"^  rewards  to  persons  who  attended  her  in  her  iUness^  and 

two  further  pecuniary  legacies.  The  deceased  left  surviving 

£•  N.,  widow^  her  sister^  only  next  of  kin^  and  the  aforesaid 

nieces  and  nephew.     The  question  was,  whether  the  recited 

clause  in  the  will  would,  under  the  words  ^  remainder  of 

my  money,"  make  the  parties  named  therein  residuary 

legatees. 

May  12.  X)r.  Addams  moved  for  administration  with  the  will  and 

°^'°''*  codicils  annexed  to  C.  M.  P.,  the  niece,  one  of  the  residuary 

legatees^  the  sole  executor  named  in  the  will  having  died  in 

the  lifetime  of  the  deceased ;  citing  Jarman,  On  Wills.* 

Sir  H.  Jbnmer  Fust. 

It  is  difficult  to  dispose  of  this  question  upon  ex- 
parte  Motion,  in  the  absence  of  the  sister ;  and  there  is  no 
constat  of  what  the  property  consisted.  I  have,  however^ 
very  little  doubt,  upon  looking  at  the  cases  of  Dawson  v. 
Gaskoinf  and  Glendening  v.  Glendening;X  and  Mr.  JiMdoe 
Williams,  On  Executors^  §  says  that  the  result  of  all  the  casoi 
is^  that,  although  a  simple  bequest  of  <*  moo^  **  will  not  ef 
itself  pass  stock,  ''yet  the  word  '  money'  may  be  so  used 
in  a  will  as  from  the  whole  context  to  show  that  the  tesUrtor 
meant  it  to  pass  stock  and  other  personal  estate."  He  refers 
to  three  cases ;  in  one  of  them  (Gleiidening  v.  Glendeming)f 
a  testator  had  bequeathed  to  his  wife  the  interest  of  his 
money  and  the  use  of  his  goods  for  life,  and  at  her  deatht  be 
gave  certain  legacies,  and  the  remainder  of  his  property  to 
his  brothers  and  sisters ;  at  his  death,  the  principal  part  of 
his  property  consisted  of  money  in  the  Funds,  and  it  was 
held  by  Lord  Langdale,  that  the  widow  was  entitled  to  the 
residue  for  life.  So  that  I  should  have  no  doubt»  if  the 
sister  was  before  the  Court ;  but  I  cannot  make  this  Decree 
in  the  absence  of  the  sister ;  she  must  consent.  That  esse 
in  Beavan  is  very  strong. 

May  26.  On  a  proxy  of  consent  from  the  sister, 

•  Vol.  I.,  p.  702.  t  2  Keen,  14a 

:  9  Beav.  32i.  §  P.  III.,  b.  III.,  c.  2,  §  4,  p.  1025. 
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PSB  CUBIAM.  Mat  SflL 

I  am  ftfttbfied  now.    Decree  administration  to  the      tw'^^j 
Homo,  dee. 

mAmtj  legatee.  ^^^ 

PjA^,  FioetOT. 


i^igl^  etmtt  of  Almtfraltff« 

June  12.  9rd  8eu. 

Tfls  ''John'*  (Hat). — Act  on  PetUhm. — This  was  a  Bottomry.— 
proceeding  by  the  holder  of  a  bottomry-bond  for  £4,400  ^?"|S^* 
igiinst  the  ship,  cargo^  and  freight,  the  value  of  which  was  der  a  Cbarter- 
imoffident  to  satisfy  the  bond.  The  validity  of  the  bond  ^?!ll7^'* 
was  not  disputed.  The  ship  was  sold  under  a  decree  of  he  was  to  be 
the  Court,  and  the  owners  or  consignees  of  the  cargo  supplied  by  the 
brought  into  the  Registry  £1|199. 28. 6d.,  as  the  proceeds  n  certain  iimi, 
of  its  sale^  and  £5&6. 168. 7d.,  which  they  alleged  to  be  the  to  be  deducted 
bdsDce  of  freight,  a  sum  of  £308. 5s.  3d.  having  been  already  andthat,  should 
pud  to  the  master,  on  account  of  such  freight,  prior  to  the  they  think  fit 
drte  and  execution  of  the  bond.     The  bondholder  objected  J^eT^um^SJ 

to  this  deduction,  and  alleged,  in  his  Act,  the  credit  of  the 

freight,  for  re- 

Tint  on  the  12th  December,  1846,  the  owner  of  the  John,  then  P«"»  &c.,  such 

ifing  in  the  port  of  London,  by  a  Charter-Party,  agreed  with  Messrs.  be  considered  in 

A.  Gibbs  and  Sons,  of  London,  that  the  vessel,  after  completing  part  payment  of 

ber  intended  voyaire  to  Launceston,  Van  Diemen's  Land,  should  ^^^8^^  <o  the 

master  —after 
proceed  thence  to  Valparaiso,  Chili,  there  to  receive  orders  from  receiving  such 

Messrs.  Gibbs,  Crawley,  and  Co.,  for  loading  a  cargo,  with  which  advances,  exe- 

to  return  to  Falmouth :  That,  by  the  Charter-Party,  it  was  stipu-  f  **^«^   •  .  *^^- 
i-x  J  1       .  ,  ,.   1  .      1     ■»*    -i-       .  f  tomry  -  bond, 

isted  that  the  master  was  to  be  suppued  m  the  Pacific  with  a  sum  hypothecating 

not  exceeding  £200,  free  of  commission,  which  was  to  be  deducted  ship,  cargo,  and 

from  the  freight,  together  with  the  cost  of  msurance  on  such  (ff S^JJ  :    ^'*® 
r_  ,   ,        ,  .  .  ,  .J      J  V   J   bondbeingsued 

Mrance,  and  that  the  captam  s  receipt  was  to  be  considerea  bind-  ypo„   ju    (i,|g 

iag  upon  the  owner:  That  it  was  further  stipulated  that,  if  the  Court,  the  con - 
Cbirterers  or  their  agents  should  think  fit  to  advance  any  further  ^^0*' brought 
ram  on  the  credit  of  the  freight  for  repairs,  stores,  and  disburse*  in  the  balance 
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JoMi  12.  mentSj  such  sums,  with  interest  and  commission*  were  to  be  eon- 
"TT^  sidered  in  part  payment  of  freight  to  the  master,  and  that  Um 
captain's  receipt  for  such  payment  was  to  be  binding  upon  the 
of  freight,  after  owner :  That  the  vessel  arrived  at  Valparaiso  from  Launceston  on 
iums^^io  ad^  '^®  ^^'^  December,  1847,  and  whilst  there,  on  the  16th  January, 
vanced  to  the  1848,  Gibbs  and  Co.  advanced  the  master  £280.  Is.  3d^  and 
master,  the  ordered  the  vessel  to  proceed  to  Lima,  where  she  took  in  caigo» 
quliinff  the""  ^^^^^  *^d  ^^  having,  in  February,  1848,  assigned  their  Charter 
wbolefreightto  to  Myers  and  Co. :  That  whilst  the  John  remained  at  lima,  the 
be  brought  in:  agents  of  Myers  and  Co.,  on  the  12th  April,  1848,  advanced  to 
the^Hdyances  *^®  Piaster  a  further  sum  of  £28.  4s. :  That,  on  the  20th  April,  the 
were  not  loans,  vessel  sailed  from  Lima  to  London,  but,  experiencing  bad  weather 
^f  J**®-^??'' wid  receiving  damage,  put  into  Valparaiso  in  a  leaky  state,  and 
but  paymrats  ^^^^rwent  very  extensive  repairs  :  That,  whilst  at  Valparaiso,  the 
of  the  freight  master  was  necessitated  to  take  up  on  bottomry  funds  for  repair- 
itself,  which  the  jng^  supplying,  and  refitting  the  ship,  and  accordingly  borrowed 

wMe^erefore  ^^  ^^®  ^^^P>  ^^S^>  ^^^  freight,  15,500  dollars :  That  neither  the 

entitled  to  de-  £280.  Is.  3d.  advanced  by  Gibbs  and  Co.  at  Valparaiso,  nor  the 

^^^^'^h'  ^^^'  ^*'  ***®°  ^P  **  Uxnsi,  prior  to  the  date  of  the  bond,  should  be 

been  b(md  fide  deducted  from  the  freight  hypothecated,  inasmuch  as  no  mention 

advanced    an-  of  such  deduction  is  made  in  the  bond :  That,  at  the  time  the 

^t'     ^    d  ^^^^'  ^'*  ^^*  ^"^^  ^^  advanced,  the  cargo  had  not  been  placed  on 

the  bond  does  ^<^^^  ^^  John,  and  therefore  such  advance  could  not  have  been 

not   attach  to  made  on  account  of  freight,  and  that,  if  either  of  the  sums  could 

thai  freight       |jg  legally  deducted  from  the  freight,  the  value  of  the  cargo,  as 

BO  increased  thereby,  ought  to  be  made  available  to  answer  the 

bottomry-bond ;  wherefore,  he  prayed  that  the  owners  be  assigned 

to  pay  into  Court  the  £308.  5s.  3d.,  balance  of  the  freight. 

The  Answer,  on  the  part  of  the  owners  or  consignees  of 
the  cargo,  alleged  that,  on  the  advance  of  the  money  by 
Gibbs  and  Co.  to  the  master,  the  latter  gave  a  receipt  for 
the  same,  wherein  it  was  expressly  stated  that  it  was  for  the 
necessary  disbursements  of  the  ship,  "  to  be  deducted  from 
the  freight  accruing  to  the  vessel  on  her  Charter-Party, 
dated  at  London,  12th  December,  1846  ;"*  and  that  he  gave 
a  similar  receipt  on  the  advance  of  the  £28. 48.  (the  receipts 
being  annexed);  that  both  such  advances  on  account  of 
freight  were  made  long  prior  to  the  execution  of  the  bond ; 
and  that,  under  the  terms  of  the  Charter-Party,  the  sum  of 
£566.  16s.  7d«  was  the  whole  amount  now  due  from  them 
on  account  of  freight. 
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Brs,  Jenner  and  Bayjord^  for  the  bondholder. — If  these      June  12. 
advances  could  be  protected  by  the  clause  in  the  Charter-        "J^ 
Rur^,  it  might  have  extended  to  the  whole  freight,  and  if 
thtt  principle  be  adopted,  it  will  throw  a  new  risk  upon    *""'"'"• 
leoders  on  bottomry.    The  master  was  the  agent  of  the 
coiM%Deet  of  the  cargo,  and,  having  given  the  lender  no 
notice  of  the  payments  he  had  received,  he  did  in  effect 
commit  a  fraud    upon    the  party  from    whom   he   bor- 
rowed the   money,  who  had  no  means  of  knowing  the 
diminadoD  of  the  amount  of  the  freight,  one  of  his  secu- 
rities. 

Dr#.  iZdMuon  and  TwisSf  for  the  consignees  of  the  cargo. 
— '*By  the  general  policy  of  the  law  of  England,"  Lord 
EUenboroogh  says,  **  iVeight  does  not  become  due  until  the 
TOfage  has  been  performed ;  but  it  is  competent  to  parties, 
b]r  Charter-Party,  to  covenant  by  express  stipulation  in  such 
mumer  as  to  control  the  general  operation  of  the  law." 
DeSihale  v.  Kendall,*  In  the  present  case,  the  Charter- 
Paity  bound  the  charterers  to  advance  £200  to  the  master, 
by  way  of  pre-payment  of  the  home  freight,  and  gave  them 
the  option  of  advancing  a  further  sum.  It  was  no  loan  or 
adTsnce  on  the  security  of  the  freight,  but  a  part  of  the 
freight  itself,  so  much  of  which  has  therefore  been  already 
pod.    Saunders  v.  Drew.f     The  <<  Constaniia  HarlessenTX 

Dr.  Lushington. 

The  facts  of  this  case  are  not  subject  to  any  dis-  Jodqmimt. 
pote.  It  appears  that  this  vessel  having  come  to  the  port 
of  Valparaiso  under  a  Charter-Party,  a  bottomry-bond  was 
given  there,  and  that  the  amount  of  the  value  of  ship, 
cargo,  and  freight,  is  insufficient  to  satisfy  that  bond.  It 
>K»ears  further,  that  two  sums  of  money  were  advanced  to 
the  master  prior  to  the  date  of  this  bond  ;  the  first  on  the 
15th  January,  1848,  of  £280.  Is.  Sd. ;  the  second  on  the  12th 
April,  1848,  of  £28. 4s.,  making  together  £308.  5s.  3d.  The 
qoesdon  which  the  Court  has  to  decide  is  between  the  holder 
of  the  bottomry*bond  and  the  owners  of  the  cargo.     The 

*  i  Maoletc  S.  37.  f  3  B.  &  Ad.  450.  :  Edw.  284. 
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Juki  12.  latter  have  brought  in  a  certain  sum  on  account  of  freigfat, 
TTT  and  which  they  say  is  the  whole  of  the  amount  due  for 
freight :  on  the  other  hand,  the  bottomry  bondholder  con- 
tends that  no  freight  whatsoever  has  been  paid,  and  that 
anything  done  at  Valparaiso  or  in  the  South  Seas  does  not 
in  any  degree  affect  him.  This  is  a  question  of  some  nicety, 
and  I  should  take  time  to  deliberate  on  the  decision  to 
which  I  should  come^  unless  I  had  so  satisfied  my  mind  as 
to  the  ultimate  conclusion  to  which  I  ought  to  arrive^  tbit 
it  would  be  mere  waste  of  time  to  delay  proDoaDdng  a 
decree. 

I  apprehend,  in  the  first  place,  it  is  dear  thatt  wfaea  a 
bottomry-bond  is  granted  on  ship,  freight,  and  cargo,  the 
bond  can  only  attach  upon  that  which  properly  comes  wstdm 
the  name  of  one  or  the  other ;  that  it  cannot  afibct  anytbiiig 
handle  done  before  with  reference  to  the  freight,  thou^ 
it  might  be  a  very  erroneous  proceeding  on  the  part  of  a 
master  not  to  inform  the  lender  of  the  money  on  bottonay 
that  the  freight  had  been  actually  paid,  for  such  might  be 
the  case :  though  it  might  savour  of  fraud  to  keep  back  sadi 
a  circumstance,  yet  even  that,  I  apprehend,  would  not  affect 
a  case  of  this  description,  coming  before  this  Court.  With 
regard  to  the  advance  of  freight,  I  entertain  no  doubt  wha& 

A  bond  does  ever,  that,  wherever  freight  has  been  bond  fide  advanced 

not  attach  on  anterior  to  the  period  when  a  bottomry-bond  is  taken,  the 
nreigut  prepaid.  _  *^  •' 

bond  does  not  attach  on  that  freight ;  and  I  take  it  there 

have  been  cases  almost  without  number  in  which,  by  a  com- 
pact between  the  parties,  the  owner  of  a  ship  has  received 
freight  when  no  goods  have  been  taken  on  board,  whei 
none  were  intended  to  be  taken  on  board  in  the  oatwavd 
voyage,  and  at  a  period  when  by  no  possibility,  in  any  senas 
of  the  term,  could  freight  be  said  to  be  due.  I  disnan 
from  my  mind  entirely  all  argument  as  to  the  freight  noC 
being  due  by  reason  that  the  cargo  was  not  laden,  because 
it  does  not  appear  to  me  to  create  any  distinction  deserving 
of  consideration.  I  will  take  the  case,  in  the  first  instance, 
to  simplify  the  matter,  of  a  vessel  sailing  from  Liverpool  to 
Valparaiso,  to  bring  back  a  cargo.  Suppose  the  owner  of 
the  vessel,  being  in  want  of  money,  consents  to  charter  his 
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vetiel  with  an  agreement  that  he  shall  have  a  lump  sum  Juki  12. 
pod  dowTiy  perhaps  less  than  the  real  amount  of  freight  J^^ 
would  be,  if  be  waited  until  the  freight  was  earned*  I 
ipprdiendy  in  that  case,  if  he  has  received  the  money,  that 
is  a  payment  of  freight  to  all  intents  and  purposes,  and  the 
freight  so  received  by  the  owner  never  can  be  the  subject 
of  bottomry.  That  brings  me  to  this  question  :  whether 
the  drcomstances  of  this  case  assimilate  it  to  the  one  I  have 
jut  stated ;  that  is,  in  other  words^  whether  this  was  sim- 
ply an  advance  of  money  on  loan,  or  was  in  reality  a  pay- 
Bwnt  beforehand  of  freight  due.  Several  cases  have  been 
cited  which  establish  this  proposition,  that  where  an  actual 
adfance  of  freight  has  been  made  in  pursuance  of  a  Charter- 
Pirty,  those  who  advance  it,  whatever  may  happen  to  the 
•hip,  never  can  recover  the  money  so  advanced.  Respect- 
ing that  principle  I  entertain  no  doubt  whatever.  Indeed, 
the  decision  to  which  Dr.  Robinson  referred  (De  Silvale  v. 
Emdatt)  is  one  of  the  highest  authority.  It  was  decided 
by  four  judges  of  the  Court  of  Queen's  Bench,  and  it  would 
be  very  difficult  to  find  four  judges  more  remarkable  for 
their  knowledge  of  mercantile  law  than  those  who  decided 
that  case>  namely,  Lord  Ellenborough,  Mr.  Justice  Le  Blanc, 
Mr.  Justice  Bayley,  and  Mr.  Justice  Dampier.  That  case 
It  the  highest  authority,  and  I  believe  that  authority  has 
been  unquestioned  to  the  present  day  ;  that  it  is  unques- 
tionable, and  that  it  contains  the  true  principle  applicable 
to  this 


In  my  view  of  this  case,  the  question  turns  upon  the     Construction 
construction  of  the  Charter-Party  itself.     In  construing  a  ^^^^«  Charter- 
Qiarter-Party,  the  principle  which  must  govern  the  mind 
of  the  Court  is,  to  endeavour,  as  far  as  possible,  to  ascertain 
what  was  the  true  meaning  of  the  parties,  and  to  give  effect 
to  diat  meaning,  provided  they  have  expressed  themselves 
ID  terms  sufficiently  definite  to  be  understood.     A  Charter- 
Party  is  certainly  an  instrument  of  some  formality ;  at  the 
anw  time,  it  is  not  an  instrument  settled  by  Counsel,  like  a 
deed,  which  requires  the  same  degree  of  minute  precision 
as  would  be  expected  in  an  instrument  so  settled.     The 
Charter-party,  afler  having  stated,  in  the  first  instance,  a 

TOL.  VII.  K 
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Junk  12.     variety  of  particulars  always  set  forth  in  documents  o1 
J- .  kind,  and  having  specified  what  is  to  be  the  freight  o 

homeward-bound  cargo,  proceeds  in  these  words:  ' 
master  to  be  supplied  in  the  Pacific  with  a  sum  not  ex* 
ing  £200,  free  of  interest  and  commission^  which  is 
deducted  from  the  freight  at  the  exchange  of  48d.  per  d 
together  with  the  cost  of  insurance  on  such  advano 
captain's  receipt  to  be  considered  binding  on  the  ow 
The  first  payment  (£280)  was  advanced,  as  I  unden 
the  fkcts,  under  this  first  clause  of  the  Charter-Party, 
comes  the  following  clause :  ''  And  should  the  charterc 
their  agents  think  fit  to  advance  any  further  sum  o; 
credit  of  the  freight,  for  repairs,  stores,  and  disbursen 
such  sums,  with  interest  and  commission,  to  be  consic 
in  part  payment  of  freight  to  the  master,  the  captain' 
ceipt  for  which  is  to  be  binding  on  the  owners."  The 
question  will  be,  whether  there  is  any  distinction  t 
made  between  the  advance  of  £200,  though  the  actus 
vance  was  £280.  Is.  3d.  in  the  first  instance,  and  the 
vance  of  all  over  the  £200.  Upon  reading  this  clause, 
giving  it  the  utmost  attention  in  my  power,  I  conceive 
bound  to  consider  every  part  of  this  clause,  and  not  t 
vide  it  into  two  separate  portions.  I  am  sure  I  should 
do  justice  to  the  proper  principle  of  construction  t 
applied  to  a  Charter-Party  if  I  were  not  to  take  into  c 
deration  the  whole  of  what  is  here  stated  by  way  of  sti] 
tion,  and  endeavour  to  extract  from  it  the  true  meanii 
the  parties. 

In  the  first  place,  the  master  is  to  be  supplied  with  a 
not  exceeding  £200 ;  and  that  the  charterers  are  bom 
do ;  they  have  no  option,  no  choice,  without  violating 
agreement  by  which  they  have  voluntarily  bound  tl 
selves.  It  is  to  be  free  of  interest  and  commission,  whii 
to  be  deducted  from  the  freight — that  is  to  say,  the  £21 
advanced  is  to  be  deducted  from  the  freight.  Now  wl 
shall  have  to  consider  is,  was  this  to  be  considered  as  a 
of  £200,  free  of  interest  and  commission,  to  be  dedu 
from  the  freight  in  account;  or  was  it  to  be  consid 
Mt  an  advance  of  part  of  the  freight  itself?     The 
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other  words  in  that  cUute  that  are  of  any  importance  are.  Junk  12. 
**  The  captain's  iMeipt  for  which  is  to  be  binding  on  the  "J^ 
ownen."  It  is,  perhaps,  possible  that  some  little  doubt 
ngbt  have  arisen  as  to  the  construction  of  this  clause,  and 
it  night  ha¥%  been  deemed,  in  tlie  opinion  of  some,  that  this 
wassn  advanoe  (construing  the  words  very  strictly),  not  of 
frei^it,  but  of  money,  to  be  deducted  from  the  freight 
afterwards ;  whereas  the  other  construction  would  be,  that 
the  intention  of  the  parties  was,  notwithstanding  the  mode 
in  which  it  is  expressed,  that  it  was  really  and  substan- 
tiiUy  to  be  an  advance  of  the  freight  itself.  If  there  be  any 
doubt  on  this  point,  of  course  I  should  look  at  the  rest  of  the 
mitniment,  to  solve  that  doubt  The  instrument  runs  on, 
**  And  should  the  charterers  or  their  agents  think  fit  to  ad' 
mice  any  further  sum  " — ^the  word  '*  advance  "  being  sub- 
ject to  some  degree  of  doubt,  because  you  may  advance 
part  of  the  freight,  or  advance  money—'*  on  the  credit  of 
the  freight," — which  would  look  more  like  a  loan — ^*  for  re- 
piirs,  storesy  and  disbursements,  such  suras,  with  interest 
ad  oonunission,  to  be  considered  in  part  payment  of  freight 
to  the  master ;  the  captain's  receipt  for  which  is  to  be  bind- 
ing on  the  owners/'    I  cannot  entertain  a  doubt  as  to  the     Part  of  the 

neaniniFy  from  the  last  clause,  that  it  was  not  an  advance  freigbtitself ad- 

^^  vanced. 

on  loan  on  the  credit  of  the  freight,  but  part  of  the  freight 

itielf.    Were  I  to  apply  this  latter  clause  simply  and  solely  to 
the  advance  made  over  and  above  the  £200,  I  could  enter- 
tain no  doubt  in  my  own  mind  that,  so  far  as  relates  to  the 
clause,  the  £200  was  an  advance  of  the  freight  itself,  and 
not  an  advance  simply  upon  the  credit  of  the  Freight.     But 
is  there  really  any  true  distinction  to  be  found  between  the 
two  sums  ?     Could  it  be  the  intention  of  the  parties  that  the 
master  was  to  be  entitled  as  a  matter  of  right  to  the  £200, 
which  was  to  be  merely  a  loan  of  money  ?  and  could  it  be 
intended  that,  where  it  was  optional  for  the  charterers  or 
their  agents  to  advance  or  not,  in  that  case  it  should  be  a 
payment  of  the  freight  itself?     I  cannot  with  any  safety 
take  such  a  distinction.     I  think  I  am  bound  to  look  at  the 
whole  of  this  section,  and  see  whether  it  does  not  in  sub- 
*tance  mean  that  a  part  of  the  freight  is  to  be  advanced,  and 
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Junk  12.     not  a  loan  upon  it.     The  words  <<  free  of  interest  i 
j^j^        mission  "  have  been  commented  upon.    They  do  m 
fess,  in  my  mind^  create  any  very  strong  impres 
way  or  the  other^  for  I  think  the  reason  for  insert 
was  this  :  <*The  master  will  want  money  for  disbui 
*     we  will  make  up  our  mind  to  advance  to  him  whi 
about  the  probable  sum  he  will  require,  namely,  abo 
we,  the  owners  of  the  cargo,  are  content  to  pay  that 
not  to  charge  interest  or  commission  ;  we  have  a 
that  in  making  the  Charter-Party;"  but  with  resp 
further  sums^  the  extent  of  which  was  optional  and 
termined  by  the  discretion  of  the  agents^  and  whi 
come  to  a  considerable  amount,  remembering  the  d 
which  the  transaction  took  place  and  the  advance 
repairs,  stores,  and  disbursements^  the  charterers  c< 
they  were  entitled,  and  fairly  entitled,  to  charge  int 
commission.     I  think  that  is  the  true  distinction 
the  advances  of  these  two  sums ;  and  I  think,  ther< 
agreement  was^  that  part  of  the  freight  should  be 
in  the  first  instance ;  and  putting  that  constructic 
Charter-Party^  I  feel  it  my  duty  to  pronounce 
owners  of  the  cargo  have  fulfilled  their  obligations  1 
ing  in  the  sum  of  money  already  deposited  in  the 
Owners  dis- 1  therefore  dismiss  them  from  any  further  demand 
"'"*  •  other  party,  and  with  their  costs. 

VtOQiow.'-^Oostlingt  for  the  bondholder ;   Tebhs^  for  the  o 


The  following  case  in  this  Court,  which  has 
reported,  and  has  some   bearing   upon   the  prec 
here  given,  from  a  short  note  taken  at  the  tim* 
Editor. 

Dbcbmber  18,  1826. 

The  "  Trial.'* — ^The  vessel  was  dismasted  in  a  st( 
1825,  in  Rupert's  Bay,  Dominica,  waiting  for  cargo.  Bei 
to  refit  at  this  island,  she  went  to  Antigua,  where  the  mat 
without  funds  or  connections,  raised  £2,000  on  bottomr 
cent.,  hypothecating  ship,  cargo,  "now  on  board  or 
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hereafter  be  put  on  board,''  and  freight.    The  vessel  returned  to      Junb  18. 

Dominica,  took  iu  more  cargo,  and  arrived  in  the  port  of  London         TT^ 

m  February,  1826,  where  she  was  arrested  at  the  suit  of  the  bond- 

ludder.    Seyeral  parties  appeared  as  defendants, — the  owners  of 

cargo  shipped  at  Dominica,  in  November,  1825,  without  a  know- 

ledge  of  the  bond  and  of  the  liability  of  those  goods,  and  the  con- 

ugnees  who  had  paid  freight  in  this  country  before  and  after  the 

arrest  of  the  ship,  and  were  now  reqiured  to  bring  the  amount 

bto  Coort.    On  the  part  of  the  bondholder,  it  was  contended 

that  the  whole  cargo  was  liable  to  contribute  to  the  payment  of 

the  bond.    On  the  part  of  the  shippers  in  Dominica  subsequent 

to  the  date  of  the  bond,  it  was  urged  that  they  were  exonerated  by 

reaaon  of  their  ignorance  of  the  transaction.    The  owners  of  the 

cargo  shipped  prior  to  the  bond  opposed  the  exoneration  of  the 

latter  parties.    Those  who  had  paid  freight  contended  that  they 

should  not  be  called  upon  to  bring  it  in ;  but  it  was  replied  that 

the  aDeged  payment  was  only  a  deposit  to  the  Dock  Company, 

who  would  retain  it  for  those  legally  entitled  to  it. 

LOKD  StOWSLL.  JfBUaUWVT, 

I  shall  order  the  freight  to  be  brought  in.  I  had  con- 
cdred  the  £act  to  be,  that  the  parties  knew  nothing  of  the  bond. 
With  respect  to  the  shippers  abroad,  I  take  the  law  to  be  clear, 
that  where  the  master  has  deserted  his  duty,  and  given  no  notice 
of  a  bond,  he  is  to  be  answerable ;  the  owners  of  the  goods  must 
ha?e  recourse  to  him ;  he  has  neglected  his  duty.  But  those  who 
knew  of  the  existence  of  the  bond  should  have  taken  care  to  whom 
they  piud  the  freight ;  the  laches  is  theirs.  I  never  saw  a  more 
proper  bond,  or  a  lower  rate  of  interest  in  such  a  case. 


Vtevogatibe  <ECourt  of  (Eantttbuvtf* 

June  14.  Srd  Sess. 

In  the  Goods  of  Ann  Standley,  Spinster,  dec. —      a  will,   in 

Motion,  ex-parte,— The  testatrix  died  26th  December,  1848,  "^^'"^^  ^?  «\K- 
,     ,    '       '^  ,  '  nature    of   the 

leaving  a  will,  dated  29th  May  in  the  same  year,  whereby  testatrix     was 
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JoKB  14.     she  appointed  two  executors ;   her  property  be 

„    "^"^^    £600.  The  will  was  written  on  one  side  of  a  shee 

and  the  concluding  words  are  "  revoking  all  fbi 

the  attesta.     May,  1848."     These  concluding  words  bring  tl 

wWch  wM  writ-  ^®^"  ^  "^*'*^y  ^^®  ®^«®  ®^  *^^  P*?®''  **  ^^®  ^^^ 
ten  at  the  top  first  side.     At  the  top  of  the  second  side  is  tl 

sL^ofVeX^  tion-clause, ««  signed,  sealed,  published,  and  dec! 
of  paper,— the  and  immediately  under  it  are  the  signature  and  £ 
fiUeV— ^admi?  ^^®^^'^^*'  Between  the  attestation-clause  and  the 
ted    to     pro-  of  the  witnesses  is  a  considerable  space,  and  o 

bate,  some dis-  hand  side  are  these  words  :  "I  bequeath  my  be 
positive  words  *      ,         '' 

written  below  and  two  pillows,  and  dimity  bed-furniture,  am 

the  attestation,  puno  and  window*curtains,  to  Mrs.  A.  R. :  mi 
clause  being  ex- ,  »»   w*         ,  •  .  i        t^    t»    i 

eluded.  leave  to  H.  B.  and  her  two  sisters,  and  to  £.  B.  J 

tea-caddy."    It  was  at  first  supposed  that  the 

words  were  inserted  after  the  testatrix  and  the 

had  signed,  but,  according  to  the  affidavit  of  th( 

the  will,  they  were  written  before. 

Motion.  Dr,  Deane  now  moved  for  probate  of  the  will, 

the  words  below  the  attestation- clause,  citing  Re 

Dxcais.  Sir  H.  Jemmsr  Fust. 

I  am  of  opinion  that  this  is  a  good  execu 
will,  and  that  the  name  of  the  testatrix,  immediat< 
ing  the  attestation-clause,  is  signed  at  the  foot  or 
will;  but  the  Court  cannot  grant  probate  of 
added  below  the  attestation-clause,  for  if  they  we 
part  of  the  will,  the  signature  of  the  deceased  is 
Probate  de-  foot  or  end.  Decree  probate  of  the  will  without 
tional  words  after  the  attestation- clause. 

Currey,  Proctor. 


Attesuiion.       In  thb  Goods  op  Rbv.  Edward  Chamne 

attesting    wit- '^''''"^'*'  ex-par/e.— -The   deceased   died  5th   Aj 
nessea    placed  leaving  a  widow  and  an  only  child,  a  minor.     O 

*  AnUa,  p.  is. 
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January,  1849,  he  made  a  will  in  his  own  handwritingi  be-      Juin  14. 
qoetlhing  hie  whole  property  to  his  wife  for  life,  and  after  q^"~ 
her  death  to  his  son,  not  appointing  any  executor.   The  will 
ii  written  on  one  side  of  a  sheet  of  paper,  and  on  the  back  noTat'fhe^foot 
ii  written  with  his  own  hand  the  following  endorsement :  or      end      of 
"Tlie  last  will  and  testament  of  Edward  Chamney,  this  [J*  "^teiuow? 
26th  January,  1849,  witness."    Upon  that  day  the  deceased  signature   was 
produced  the  will  to  two  persons,  J.  F.  and  J.  J.,  and  re.  SJJ^o^f'the 
qoeated  them  to  witness  its  execution,  which  they  consented  testator,    after 
to  do,  J.  F.  having  previously  read  the  will  over.     The  de-  the  word  "wit- 
cetaed  then,  in  their  presence,  signed  his  name  at  the  foot  endonementat 
or  end,  and  then  requested  them  to  sign  their  names  «*  ^^n*!^  H^w 
witnesses  on  the  back,  under  the  word  ^*  witness."    J.  F.  that  this  was  a 
nggested  that  they  ought  to  sign  at  the  foot  or  end,epo^    *'^!**" 
wbere  the  deceased  had  signed  ;  but  the  deceased  said  they  tute  not  having 
should  do  so  on  the  back,  and  they  then,  in  his  presence,  specified  any  lo- 
ud in  the  presence  of  each  other,  subscribed  their  names,  witnesses*  sig- 
u  witnesses,  under  the  word  *'  witness,"  on  the  back  of  the  aaturea. 
will.     After  the  death  of  the  deceased,  the  widow,  being 
told  that  the  will  was  invalid,  as  the  signatures  of  the  wit- 
nesses were  not  at  the  foot  or  end,  obtained  administration 
ai  if  the  deceased  was  dead  intestate.    The  property  was 
under  £1,500. 

Dr,  Dodson  now  moved  the  Court  to  revoke  the  adminis-  Motion. 
tndon  already  granted,  and  to  decree  administration  with 
the  will  annexed  to  the  widow,  as  universal  legatee  for  life, 
arguing  that  the  Statute  said  nothing  as  to  the  locality  of  the 
witnesses'  names. 

Sir  H.  Jbnnsr  Fust.  Dicrkb. 

On  the  face  of  the  paper  there  is  the  signature  of 
tbe  deceased  only,  without  any  attesting  witness  ;  but  there 
appears  on  the  back  of  the  will  an  endorsement,  **  The  last 
will  and  testament  of  Edward  Chamney,  this  26th  January, 
1^9,  witness;"  and  then  follow  the  names  of  two  witnesses. 
The  question  is^  whether  this  is  a  gobd  attestation.  At  the 
^  of  the  execution,  there  seems  to  have  been  some  dis- 
pste  between  the  deceased  and  one  of  the  witnesses,  as  to 
^  proper  place  for  their  signatures ;  the  witness  represent- 
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Jons  14.  ing,  according  to  his  view  of  the  law»  that  their  dgnatui 
rvJIIZ  Age  o^S^^  ^  ^  placed  below  the  signature  of  the  deceased,  m 
no  doubt  that  was  the  most  proper  place.  But  I  do  not  i 
that  the  Statute  has  pointed  out  any  place  fpr  the  signatu 
of  the  witnesses :  the  proper  place  undoubtedly  is,  und 
the  signature  of  the  testator^  and  there  is  room  for  their  si 
natures  here.  But  they  have  signed  the  endorsement  on  t 
back  of  the  will,  as  attesting  the  execution,  and  I  am  n 
aware  that  this  is  not  a  good  execution  of  the  will,  as  t 
Act  says  nothing  about  the  place  where  the  names  of  t 

A  good  at-  witnesses  shall  be  signed.  I  am  of  opinion  that  this  ii 
tesution.  good  attestation,  though  certainly  it  would  have  been  mc 

regular  if  the  signatures  of  the  witnesses  had  been  at  t 
place  where  the  testator  signed.  But  a  discussion  havii 
taken  place  upon  this  point  at  the  time,  the  deceased  insist 
that  they  should  sign  at  the  back,  and  they  acquiesce 
contrary  to  their  judgment,  and  their  better  judgment. 

Administra-      I  revoke  the  former  administration,  and  decree  admin: 

tion  with  will  tr^tion   with  the  will   annexed  to  the  widow,   as  wide 
decreed. 

(having  some  doubt  whether  the  words  in  the  will  conv* 

the  whole  property)  and  universal  legatee. 
Fox,  Proctor. 


<!ron0i0toYs  <Erourt  of  Uontron* 

June  16. 

Divorcebjrrea-  Faussett  v.  Faussett. — Cause. — This  was  a  suit  for 
r'the^husband  ^^^®'^®  ^Y  reason  of  adultery,  promoted  by  the  Rev.  Bryj 
against  the  wife.  Faussett  against  Helena  Caroline,  his  wife.  The  Libel,  wbi( 
--The  conclu-  ^^^  admitted  without  opposition,  pleaded  as  follows  :— 

drawn  from   a 

combination  of     1—3.  The  marriage  of  the   parties  on  the  4th  October,  182 

facts,  in  the  ab-  the  birth  of  two  childreD,  and  cohabitation  until  April,  184 
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i.  That,  on  the  5th  August,  1846,  Mr.  and  Mrs.  F.,  with  their      June  16. 
two  children  and  maid-servant,  left  Cropthom,  Worcestershire 
(of  which  pariah  Mr.  F.  was  curate),  to  visit  her  relations  in      Fausaeii. ' 
Northiimberland,  and  proceeded  to  York,  where  they  separated, 
Mn.  F.,  with  her  children  and  maid-servant,  going  to  the  house  ^l^^^xhe^- 
of  her  hrother,  Mr.  Edward  Spencer  Trevelyan,  at  Long  Witton,  feet  of  a  letter 
■w  Newcasfle,  where  she  remained  until  September  following,  ^o"  ^^^  ^»f«» 
lad  Mr.  F.  to  pay  a  short  visit  to  Lady  Trevel3ran  (mother  of  gibiiity  of  oral 
Mn.  F.),  then  at  Harrowgate,  from  whence,  after  visiting  his  evidence,      as 
Mwr,  Dr.  Fauaaett,  in  Kent,  he  returned  to  his  duties  at  Crop-  f^\^  *"  '*^ 
thorn;  that,  whilst  Mrs.  F.  was  at  Long  Witton,  Mr.  Walter  of  guil^ntU 
Bhckett  Trevelyan,  her  second  cousin,  then  residing  with  his  dered. 
&tber,  at  Nether  Witton,  a  short  distance  from  Long  Witton,  was 
is  the  habit  of  frequently  calling  at  the  house,  and  occasionally 
ptmog  some  dajrs  there,  and  on  such  occasions  was  much  in  the 
lodety  of  Mrs.  F.;  that,  in  a  short  time,  an  undue  intimacy 
tpniBg  up  between  them ;  they  frequently  walked  out  alone  toge- 
ther, and  were  often  alone  together  in  the  house,  and  by  their 
general  conduct   manifested  an  extraordinary  and  unbecoming 
attichment.    5.  That,  on  the  2nd  September,  1846,  Mrs.  F.,  with- 
out communicating  her  intention  and  wholly  unknown  to  her  hus- 
bod,  accompanied  by  her  children  and  Jane  Rochester,  a  servant 
hind  by  her  during  her  stay  at  Long  Witton,  proceeded  to  Seaton 
Carew,  a  watering-place  near  Hartlepool,  where  she  engaged  a 
lodging  in  the  house  of  a  Mrs.  Dixon,  consisting  of  a  drawing- 
room  and  two  chambers,  which  she  occupied  until  the  13th  Octo- 
ber following ;  that,  a  day  or  two  after  her  arrival  at  Seaton  Carew, 
Mr.  W.B.  Trevelyan  arrived,  and  though  he  slept  at  the  hotel,  and 
afterwards  in  the  house  next  adjoining  Mrs.  Dixon's,  continually 
hred  with  Mrs.  F.,  breakfasted,  dined,  and  drank  tea  with  her,  walked 
<Mit  with  her,  and  passed  each  day  with  her,  during  the  time  (save 
ihort  intervals  of  his  absence  from  Seaton  Carew)  she  continued  in 
the  lodging ;  that  he  generally  remained  alone  with  her  in  the  draw- 
ing-room until  a  late  hour  at  night ;  that  they  frequently  addressed 
each  other  in  endearing  language,  and  appeared  to  live  on  the 
<une  terms  of  intimacy  as  husband  and  wife.    6.  That  one  even- 

• 

Qg,  whilst  they  were  so  living  at  Seaton  Carew,  shortly  after  the 
*VTant  had  taken  away  the  tea-things  from  the  drawing-room,  and 
v^  they  were  alone  together  therein  (and  in  which  drawing- 
i^oom  there  was  a  sofa),  the  door  was  locked  from  withinside,  and 
^  remained  in  the  room  for  several  hours,  and  until  he  quitted 
^  house,  and  that,  on  that  occasion,  as  on  many  other  occasions, 
*bea  the  parties  were  ao  alone  in  the  said  drawing-room,  they 

VOt.  VII.  L 
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JoNB  16.     committed  adoltory.    7.  That,  911  the  13th  October^  18^ 
F  MMMtf  ▼     ^"^  ^  children  and  servant,  returned  home  to  Crof 

FoMsmtt,  *  <H»  the  17th  was  joined  by  her  husband,  whose  retnn 
that  day  had  been  previously  fixed  by  him«  and  waa  wel 
her;  that,  on  the  night  of  such  return,  Mrs.  F«  evi 
coldness  and  indifference  towards  him,  and>  under  t 
that  her  children  were  sleeping  in  the  bed  heretofore  0 
them  (the  parties),  desired  that  they  should  not  be  dist 
that  a  separate  bed  should  be  made  up  for  Mr.  Fan  ano 
ber,  and  on  the  following  day,  assigning  as  a  reason  it 
her  husband  did  not  intend  to  sleep  together,  gave  dirt 
a  aeparate  bed-room  should  be  prepared  for  him  in  1 
which  he  accordingly  occupied,  and  he  never  afterwar 
^d  sexual  intercourse  with  his  wife.  8.  That,  in 
1846,  Mr.  W.  B..Trevelyan,  with  whom,  as  a  relative  o 
iiMnily>  Mr.  F.  had  become  acquainted,  was,  at  the  su, 
Mrs«  F.,  invited  to  Cropthom,  where  he  remained  for  s( 
and  in  January  following,  he  was,  at  the  like  suggestion 
again  invited,  and  again  went  there,  and  remained  : 
three  weeks ;  that,  during  both  such  visits,  he  and  Ik 
quently  conducted  themselves  towards  each  other,  ii 
and  manner,  with  unbecoming  familiarity,  and  on  se^ 
sions  committed  adultery,  as  herea£ter  more  particular 
9.  That,  whilst  Mr.  W.  B.  Trevelyan  was  so  at  Cropthc 
Mrs.  F.  were  frequently  alone  together  in  his  bed*cha2 
on  one  occasion,  after  family  prayers,  about  ten  o'cl 
evening,  whilst  Mr.  F.  was  in  his  study,  in  which  I 
remain  until  a  very  late  hour,  and  until  after  the  whole 
had  retired  to  bed,  Mrs,  F.  being  on  the  landing-place^  a 
ber  own  chamber  door,  within  sight  of  which  was  thi 
occupied  by  Mr.  W.  B.  Trevelyan,  was  invited  by  him 
his  chamber,  on  pretence  of  seeing  how  well  the  fire  b 
she  entered  the  chamber,  the  door  of  which  was  immed 
ahut,  and  they  remained  alone  together  therein  for  twent 
when  she  went  into  her  own  room,  at  which  time  her  1 
nuich  disorder;  and  that  they  committed  aduUery  on 
sion.  10.  That  they  frequently  called  each  other  by 
names,  and  addressed  each  other  as  "  my  dearest,"  " 
and  used  other  fond  expressions,  and  that  on  one  occasi 
000  of  Mr.  Tk^velyan's  said  visits  at  Cropthom,  whilst 
stairs  together  to  their  bed-rooms,  they  embraced  and  k 
other«  11.  That,  on  another  occasion,  whilst  Mr.  Trei 
80  at  Cropthom,  the  maid-servant  of  Mrs.  F.»  having  g 


T. 
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BonuDf  to  light  the  ire  in  ber  mMtKM's  bed-room,  did  not  find      Sunm  16, 
Imt  Uuran,  mad  suspecting  she  was  in  that  of  Mr.  Treveljran* 
gaUf  tried  to  open  Uw  door  of  hit  room,  but  found  it  locked ; 
dul^  about  bd  hoar  afterwards,  Mrs.  F.  was  seen  to  come  from  bis 
bed-rooiB»  and  go  into  her  own ;  and  it  pleads  adultery  on  tbat 
MiiioB.     IS.  That,  wbikt  Mrs.  F.  was  at  Seaton  Carew,  she 
bfienne  pregnant,  and  ahortly  after  her  return  to  Cropthom,  a 
Rport  became  prevalent  in  the  Tillage  that  she  was  so,  and  the 
Rport  baring,  in  the  February  following,  for  the  first  time,  been 
made  known  to  Mr.  F.,  who  had  for  several  months  had  no  sexual 
krtereomse  with  his  wife,  he  immediately  communicated  the  same 
to  her;  tbat  she  indignantiy  denied  the  charge,  and  expressed  a 
drtenninataon  to  quit  Cropthorn,  under  the  pretence  that  she 
eooJd  not  snbmit  to  remain  in  a  place  where  her  character  was  so 
■ifigaed;  that  Mr.  F.,  in  the  fiill  bdiief  that  the  imputation  was 
SBJiist,  and  tbat  she  was  not  pregnant,  and  Bympathizing  with  her 
m  ber  mental  sufiering,  consented  that,  with  her  two  children,  a 
goremesB,  and  a  maid-servant,  she  should  go  to  theCohtinent 
fat  a  short  time,  he  promising  to  join  them  as  soon  as  he  could 
Bdn arrangements  for  his  parish  duties;  that,  accordingly,  on 
tb  1 1th  March,  18479  he  and  his  wife,  with  the  two  children,  a 
ymuesa,  and  a  maid-servant,  went  to  London,  whence,  on  the 
ISth,  they  (with  the  exception  of  Mr.  F.,  who  returned  to  Crop- 
thom) proceeded  to  Frankfort    13.  That,  during  the  time  they 
ions  in  London,  Mrs.  F.,  unknown  to  her  husband,  wrote  and 
mt  several  letters  to  Mr.  Trevelyan,  who  clandestinely  efiiected  an 
interview  with  ber.    14.  That,  on  the  3rd  April,  1847,  about  ten 
^ys  after  Mrs.  F.  reached  Frankfort,  Mr.  F.  joined  her,  and 
vfaibt  so  there  he  received  conmiunications  from  England  of 
Rnewed  reports  unfavourable  to  the  character  of  his  wife,  and 
argent  advice  that  she  should  return  to  England ;  that  having 
iafbrmed  her  of  such  communications,  she  in  so  earnest  and 
nkmn  a  nmnner  denied  that  she  was  pregnant,  as  for  a  time  to 
convince  faim  tbat  she  was  innocent,  but  that,  on  being  again 
pressed  upon  the  subject,  she  did  not  deny  that  she  was  pregnant, 
vbersopon  he,  for  the  first  time,  became  aware  of  her  guilt,  and 
anmefotely  brought  her  back  to  England,  and,  leaving  the  chil- 
dren with  his  £ather,  and  dismissing  the  governess,  placed  her 
viA  Lady  IVeveljran,  her  mother,  at  Wallington,  Northumber- 
lud.    15  and  16.  That  on  the  day  foUowing  the  arrival  of  Mrs.  F. 
it  Wallington,  namely,  on  the  22Dd  April,  1847,  she  wrote 
um!  sent  a  letter  to  Miss  Faossett,  her  husband's  sister,  then 
ntiimg  with  her  fiather,  which  is  annexed  to  the  libel.     1 7.  That, 
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JaNi  16.     in  Maf,  1847,  Mrs.  F.  left  her  mother*8  house  at  Wallington,  and 
F  uH^         '^f^Tii  to  Edinburgh,  where  she  took  apartments  in  the  house  of 

FauuMti, '  Mary  Gumming,  and  in  the  following  month,  Mr.  Trerdyaiiy 
having  gone  to  Edinburgh,  was  in  the  habit  of  frequently  calling 
on  her,  and  remaining  alone  with  her  in  the  house,  pretending  to 
Mary  Gumming  and  her  servant  that  he  was  her  brother;  that,  on 
the  6th  July,  1847>  Mrs.  F.  was  delivered  of  a  male  child,  and  that 
on  the  day  of  its  birth,  and  until  within  half  an  hour  of  that  event, 
Mr.  Trevel3ran  was  with  her,  and  on  the  third  day  after  her  con- 
finement, visited  her  in  her  bed-room,  and  subsequently  and  almost 
daily  was!  with  her  alone  in  her  bed -room  and  in  the  drawing* 
room,  and  when  Mrs.  F.  was  sufficiently  recovered  to  go  out  of 
doors,  was  in  the  habit  of  walking  out  with  her,  or  accompanying 
her  in  a  carriage,  and  evinced  towards  her  on  all  occasions  the 
greatest  fondness  and  attention.  18.  That  on  Sunday,  the  22nd 
August,  1847,  Mrs.  F.,  being  desirous  that  the  child  should  be 
baptized  according  to  the  rites  and  ceremonies  of  the  Church  of 
England,  authorized  and  directed  Mrs.  Trevelyan,  the  wife  of  Mr* 
Trevelyan  of  Nether  Witton,  and  the  mother  of  Mr.  W.  B.  Tre* 
Yelyan,  to  call  on  the  Rev.  John  Alesrander,  the  officiating  minister 
of  the  Episcopal  Church  of  Golumba,  in  that  city,  for  the  pnrpose 
of  making  arrangements  for  the  baptism  of  the  child  on  the  fol- 
lowing day,  which  Mrs.  Trevelyan  accordingly  did,  and  on  sodh 
day,  namely,  the  23rd  August,  Mrs.  F.,  accompanied  by  Mrs. 
Trevelyan,  went  to  the  church  with  the  child ;  that  on  such  occa-' 
sion,  Mrs.  Trevelyan,  in  pursuance  of  the  authority  and  direction 
of  Mrs.  F.,  went  into  the  vestry-room  where  Mr.  Alexander  was, 
for  the  purpose  of  giving  him  instructions,  as  she  had  been  de- 
puted to  do  by  Mrs.  F.,  with  respect  to  the  entry  of  the  baptism 
in  the  Register  Book  of  Baptisms ;  that  in  the  course  of  making 
such  entry,  Mr.  Alexander  inquired  the  name  of  the  father  of  the 
child,  whereupon  Mrs.  Trevelyan  burst  into  tears,  and  stated  that 
the  child  was  illegitimate ;  that  the  mother  of  the  child  was  Mrs. 
Bryan  Faussett,  then  in  the  church,  whose  husband  was  a  clergy- 
man resident  at  Gropthom,  and  that  her  own  son,  Mr.  W.  B* 
Trevelyan,  was  the  father  of  the  child ;  that,  immediately  after- 
wards, the  child  was  duly  baptized  by  the  names  of  ''Herbert 
Trevelyan,"  in  the  presence  of  Mrs.  Trevelyan  and  Mrs.  F.,  who 
acted  as  sponsors.  19.  That,  at  the  time  of  the  discoyery  that 
Mrs.  F.  was  pregnant,  at  Frankfort,  in  April,  1847»  Mr.  F.  was 
possessed  of  very  slender  means  wherewith  to  support  himself  and 
his  two  children,  in  consequence  of  which  he  was  unable  to 
encounter  the  expenses  attendant  on  a  suit  for  divorce,  but  that. 
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ug  been  nnce  led  to  beliere  that  his  wife  intended  to  pass  off      Jums  Id 

diiki  horn  at  Edinburgh  as  legitimate,  his  father  had  con-         

ed  to  fiimiah  the  requisite  pecuniary  aid  for  the  prosecution       Fmitnttt. ' 
m  moL    20.  Fkads  non-intercourse  between  the  parties  since 
[list,  1846,  and  non-residence  in  the  same  house  since  Aprils 

r. 

lo  plea  was  given  in  on  behalf  of  the  wife,  and  no  inter- 
stories  were  addressed  to  the  witnesses  examined  on  the 

'hs,  Pkittimore  and  R*  Phillimore,  for  the  husband ;  Drs. 
riing  and  RoberUon,  for  the  wife. 

)b.  Lushington.  JaDciuiiT. 

The  only  question  for  the  Court  to  determine  is, 
ither  there  be  sufficient  legal  evidence  to  establish  the 
t  of  the  party  against  whom  the  suit  is  brought.  Had 
evidence  been  clearly  adequate  for  that  purpose,  I 
dd  have  followed  my  customary  course,  of  pronouncing 
the  separation  without  stating  or  commenting  upon  the 
lenoe  ;  but  when  the  conclusion  to  be  drawn,  whether 
uilt  or  innocence,  is  not  beyond  all  controversy  dear ; 
re  the  result  to  be  arrived  at  depends  upon  a  combina- 

of  all  the  facts  in  evidence,  and  not  on  some  promi- 
t  facts,  necessarily  leading  to  adultery,  indisputably 
red,  then  it  would  be  a  dereliction  of  duty  if  the  Court 
not  publicly  state  the  grounds  upon  which  its  Decree 

founded.     And  this  duty  is  more  imperative  where 
lence  has  been  offered,  of  no  small  importance  if  ad- 
dble,  the  admissibility  of  which  is  questionable. 
Ir.  Faussett  is  a  clergyman  of  the  Church  of  England,   Facts  pleaded, 

was  married  on  the  4th  October,  1837,  to  Miss  Tre-  ^"^^  evidence. 
'an.  There  were  issue  of  this  marriage  two  children, 
f  usual  residence  of  the  parties  was  Cropthorn,  in  Wor- 
ershire,  of  which  parish  Mr.  Faussett  was  curate. 
ing  the  first  nine  years  of  the  marriage  nothing  is 
fed  to  have  occurred,  and  there  is  nothing  in  the  evi- 
De  which  in  any  degree  requires  the  notice  of  the  Court. 

adultery  with  which  Mrs.  Faussett  is  charged  is  alleged 
ave  been  committed  with  Mr. Walter  BlackettTrevelyan, 
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Join  16.     a  seocmd  cousin  of  Mr§.  Faussett.    The  particalan  of  thai 
JbimaM        charge,  ao  fkr  as  they  are  set  forth,  are  to  be  ibund  in  tbe 

FtauHiL '  4th  article  of  the  Libel,  which  charges  the  formation  of  an 
undue  intimacy.  This  charge  of  the  formation  of  an  undii6 
intimacy  is  the  foundation  of  all  that  follows,  and  yet  there 
is  but  one  single  witness  examined  upon  it,  Jane  Rochester, 
the  maid-servant  of  Mrs.  Faussett,  with  whom  it  appears  ihe 
had  at  one  time  quarrelledi  though  I  think  the  whole  tcDoor 
of  her  evidence  shows  that  she  is  a  fair  and  upright  witness* 
It  is  somewhat  singular  that  an  article  of  this  kind,  whidi 
might  have  been  supported  by  other  testimony,  should  be 
left  to  depend  upon  the  evidence  of  this  witness  alone,  who 
did  not  enter  that  service  till  the  9th  September,  and  on  the 
22nd  Mrs.  Faussett  left  Long  Witton. 

This  witness,  as  might  have  been  expected,  does  not 
prove  any  essential  part  of  this  article.  She  says :  **  I  Ant 
saw  Mr.  W.  Trevelyan  whilst  I  was  living  with  Mrs.  Fans- 
sett  at  Long  Witton.  I  saw  a  gentleman  one  day  on  horse- 
back riding  away  from  the  house,  and  Mrs.  Faussett's  maid 
said  he  was  Mr.  Treveljran,  of  Nether  Witton,  meaning 
Mr.  W.  Trevelyan ;  and  the  only  other  time  f  saw  him  or 
knew  of  his  being  at  the  house  at  Long  Witton,  whilst  we 
were  there,  was  the  day  we  came  away.  He  came  ont  and 
handed  Mrs.  Faussett  into  the  carriage.  That  was  the  first 
time  I  had  seen  him  in  company  with  her."  All  the  proof 
of  this  article  amounts  to  this :  that  Mr.  W.  B.  Trevdyafi 
visited  at  Long  Witton,  and  was  acquainted  with  Mrs. 
Faussett;  consequently,  the  case  I  have  to  examine  com- 
mences without  proof  of  any  fact  prejudicial  to  Mrs.  Fan** 
sett,  so  far  as  relates  to  the  4th  article. 

The  5th  article  pleads  the  transactions  which  took  phioe 
at  Seaton  Carew,  and  the  time,  as  I  collect  from  the  evi- 
dence, was  from  the  22nd  September  to  the  13th  October, 
about  three  weeks.  The  article  pleads  that  the  going  thither 
was  unknown  to  Mr.  Faussett  and  without  his  consent ;  of 
which  there  is  no  proof  whatever.  This  article  does  not 
charge  adultery,  nor  even  any  act  of  indecent  familiarity, 
but  merely  pleads  great  intimacy,  which  might  natumlly 
give  rise  to  strong  suspicion  of  a  closer  intimacy.  Tbe  |mxyf 
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rati  upon  the  eridenoe  of  three  witneaaes,  Jane  Rocbester,  Joks  16L 
tktmid-flenrmt  of  Mn.  Faosaett,  and  two  persons  named  j^J^  ^ 
KuB,  at  whose  house  Mrs.  Faussett  was  lodging.  The 
endaice  ooaaes  to  this:  that  Mr.  Trevelyan  was  there  back- 
wnds  and  forwards ;  that  the  last  time  he  stayed  a  week  ; 
dufchetookall  his  meals^ — breakfast,  dinner^  and  tea, — 
with  Mrs.  Faussett;  that  he  stayed  till  kte  at  night,  eleven 
«c  twdve  o*doGk,  and  that  there  was  an  extreme  degree  of 
istuBicy  between  the  parties.  The  depositions  of  the  wit- 
oenes  prove  more  than  is  charged.  At  the  eondosion  of 
Kr.  Dixon's  evidence  are  the  following  words :  *'  From 
vhst  I  saw  pass  between  them  on  one  occasioa  while  they 
vere  walking  out  together,— I  watched  them  on  the  occa* 
ooo^ — ^I  can  state  that  they  not  only  appeared  to  live,  but 
did  certainly  live,  on  the  same  terms  of  intimacy  as  husband 
ud  wife."  Now  how  is  the  Court  to  deal  with  evidence  of 
this  description?  The  witness  does  not  state  he  observed 
ny  indecent  familiarities  between  them,  nor  anything  that 
did  OGCiir>  so  as  to  give  the  Court  any  means  of  forming  an 
opmioii.  I  am  dear  that  the  Court  would  not  be  justified  in 
caMJdcring  thb  evidence  as  proof  q£  an  adulterous  inter- 
€ouise  between  the  parties*  Knowing  noae  of  the  facts 
from  which  the  witness  draws  his  inference,  the  Court  can- 
not lay  any  stress  upon  it.  Enough,  however,  is  proved, 
md  I  say  more  than  enough,  by  the  evidence  upon  this 
ntide,  to  excite  the  vigilance  and  suspidon  of  the  Court. 
80  far  it  b  possible,  though  not  probable^  that  the  inter- 
eoarse  mi^t  be  innocait ;  but  such  an  unrestrained  inti- 
nscy  betwe&i  these  parties,— of  a  miirried  lady,  in  the 
tJbsence  of  her  husband,  with  a  gentleman  so  distantly 
sUied  to  her, — ^may  very  easily,  by  other  evidence^  be  con- 
verted into  a  oflonection  of  a  very  diflferent  and  a  very  cul- 
pable kind* 

The  Ikh  article  pleads  that  the  parties  remained  in  the 
drawing-room  with  the  door  locked,  and  charges  adultery 
then  and  on  other  occasions  in  the  drawing-room.  Now  let 
OS  consider  the  effect  of  the  evidence^  for  the  facts  must  not 
mciely  be  pleaded  but  profed.  Certainly,  if  the  parties  did 
so  fiMten  the  dopr  qi  an  evening,  and  did  so  remain  with  it 
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Juin  18.  fastened,  and  for  no  assignable  reason^  such  drcumatanoes 
Fmiueu  7     ^^^  Strongly  to  the  conviction  of  an  adulterous  interooone 

FoMMtetL  between  them.  But  it  is  necessary  to  look  at  the  prooC 
The  only  witness  is  Jane  Rochester ;  the  Dixons  can  nj 
nothing.  Jane  Rochestery  upon  this  artide^  gives  her  e?i* 
dence  in  the  following  words ;  and,  I  repeat,  I  think  she 
intends  to  state  the  truth :  <<  On  one  night,  at  Seaton  Cariswy 
whilst  Mrs.  Faussett  and  Mr.  W.  Trevelyan  were  alone  ni 
the  drawing-room  together,  I  heard  the  door  of  that  room 
bolted  frotn  withinside."  Now  there  is  not  a  great  deal  of 
difference  between  locking  a  door  and  bolting  a  door^  but 
the  difference  of  sound  may  be  of  some  importance.  ^  I  an 
sure  that  I  could  be  under  no  mistake  about  it,  though  I 
did  not  try  the  door,  but  the  drawing-room  door  was  dose 
by  the  stairs,  and  from  the  kitchen  below,  where  I  was,  I 
could  hear  any  one  walking  in  the  drawing-room  or  do 
such  a  thing  as  fasten  the  door.**  Now  I  must  say,  a  per- 
son must  have  a  peculiar  faculty  of  hearing,  if,  being  down 
in  the  kitchen,  she  could  hear  a  door  bolted  upstairs,  unless 
it  differed  from  ordinary  doors,  or  the  bolt  made  more  than 
the  ordinary  noise.  As  to  hearing  Mr.  Trevelyan  walk 
across  the  room,  that  may  be  probable  enough ;  but  as  to 
hearing  the  bolting  of  the  door,  the  Court  should  consider 
well  before  it  gave  credence  to  that  drcumstance.  **  I  dis-^ 
tinctly  heard  the  footsteps  of  some  one  in  the  drawing- 
room,  and  from  the  tread  I  believe  it  was  Mr.  W.  Trevel* 
yan's,  go  across  the  room  to  the  door,  and  then  I  heard  die 
bolt  drawn.  I  heard  the  door  unbolted  that  night ;  it  might 
be  an  hour,  more  or  less,  I  cannot  speak  positively  as  to  die 
time,  it  remained  bolted,  but  certainly  it  remained  bolted  ftr 
a  considerable  time.  It  was  unbolted  some  time  before  Mr. 
W.  Trevelyan  left  for  the  night.  I  distinctly  heard  it  un« 
bolted  as  well  as  bolted,  and  there  was  a  considerable  inter* 
val  between  the  times  of  its  bdng  bolted  and  unbolted." 
When  she  is  asked  what  inference  she  drew  from  this,  she 
says  :  **  Whether,  on  that  or  on  any  other  occasion  of  their 
so  being  together  in  the  drawing-room  at  Seaton  Carew, 
any  impropriety  passed  between  them,  I  cannot  tell ;  I  can- 
not say  that  I  thought  so  at  the  time.    I  believe  I  was 


IMStJ  CONSfSTOEY  COURT.  81 

vritiog  at  the  time  I  heard  the  drawing-room  door  bolted^      Juvk  1^ 
asd  I  did  Dot  at  the  moment  give  any  thought  to  it  one  way     »  T^  ^ 
or  the  other.     I  mentioned  the  circumstance  at  the  time  (on      FauMtttL 
Ae  next  day)  to  the  landlady,  Mrs.  Dixon,  and  I  inferred 
from  what  she  said  that  she  suspected  something  wrong; 
hit  I  camiot  say  that  I  did.     I  had  heard  Mrs.  Faussett  so 
Irigbly  spoken  of  that  I  could  not  bring  myself  to  believe 
tim  she  would  be  guilty  of  anything  of  the  kind,  and 
thongh  before  this,  from  what  I  had  heard  her  former  maid 
mj,  my  observation  had  been  drawn  towards  her  and  Mr. 
W.Trevdyan,  I  had  never  been  able  to  detect  anything 
improper  in  their  conduct  towards  each  other."    I  con- 
ftiB  I  have  very  great  difficulty  in  coming  to  a  satisfactory 
coDcittsion  as  to  the  effect  of  the  whole  of  this  evidence.   It 
ii  itmnge  that  she  should  have  heard  the  door  bolted  and 
ilKmld  yet  draw  no  conclusion  as  to  any  impropriety  of  con- 
tact between  the  parties.  Her  suspicions  had  been  awakened 
ad  her  €>bservation  drawn  to  the  conduct  of  the  parties  by 
wnethiDg  which  had  been  said  by  the  former  maid ;  never- 
Ues%  though  she  hears  the  door  bolted,  she  does  not  draw 
aqr  eoDclusion  that  it  was  done  for  any  improper  purpose, 
his  true  that  the  Court  is  not  bound  by  the  conclusion  of 
the  witness,  but  will  draw  its  o¥m  conclusion  from  the  facts; 
itill  the  opinion  of  the  witness  is  of  no  small  importance, 
with  reference  to  the  establishment  of  the  facts,  to  satisfy 
tile  mind  of  the  Court,  where  I  have  an  honest  witness,  and 
that  honest  witness  draws  no  conclusion  of  guilt.  The  effect 
lattribate  to  this  evidence  is  this:  it  is  a  circumstance  to 
be  duly  weighed  in  the  progress  of  the  cause,  in  conjunc- 
doD  with  what  follows  ;  but  it  is  not  a  fact  upon  which, 
itinding  alone,  I  could  safely  found  my  sentence. 

The  7th  article  pleads  the  return  of  Mrs.  Faussett  to 
Cropthom,  and  that  Mr.  and  Mrs.  Faussett  did  not  sleep 
together  nor  ever  cohabit  afterwards.  Jane  Rochester 
proves  the  article  to  this  extent,  but  not  other  parts  of  the 
artieley  as  that  Mrs.  Faussett  received  her  husband  with  cold- 
ness and  indifference :  on  those  parts  of  the  article  there  is 
no  evidence. 

The  8th  article  pleads  the  visits  of  Mr.  W.  Trevelyan  at 
VOL.  vir.  M 
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June  16,     Cropthorn   in  November,   1846,  and  January,  1847,  ar 
Fauuett  v     *^"l^'*y  there  committed.   The  evidence  upon  this  article 

F^nuaett,  contained  in  the  testimony  of  Jane  Rochester  and  Chariot 
Berton,  and  I  first  address  myself  to  that  of  Jane  Rochesti 
"  After  our  return  to  Cropthorn,  Mr.  W.  Trevelyan  can 
twice  and  stayed  on  a  visit  there  with  Mr.  and  Mrs.  Fausaet 
I  do  not  know  at  whose  suggestion  he  was  invited  on  eith 
occasion."  It  is  not  proved  that  it  was  at  the  suggestion 
Mrs.  Faussett.  <<  He  and  Mr.  Faussett  seemed  to  be  vei 
well  acquainted ;  they  were  very  friendly  and  intimal 
Mr.  W.  Trevelyan's  first  visit  at  Cropthorn  happened  a  fe 
weeks  after  our  return  there.  He  stopped  about  ten  da; 
then,  I  think  ;  the  other  time  he  stopped  about  three  weel 
I  used  to  see  Mrs.  Faussett  and  Mr.  W.  Trevelyan  in  con 
pany  together  during  his  visits.  They  associated  tog 
ther  very  much,  but  I  cannot  say  that,  in  my  presence  < 
hearing,  they  ever  conducted  themselves  towards  each  othc 
in  language  or  manner,  with  unbecoming  familiarity,  or 
any  respect  difierent  from  what  they  might  have  done  in  tl 
presence  of  Mr.  Faussett  himself,  except  on  the  two  occ 
sions  which  I  shall  have  to  describe,  I  believe."  Therefor 
excepting  these  two  occasions,  so  far  as  regards  the  gener 
conduct  of  the  parties,  this  witness  proves  nothing  upc 
this  article  but  that  Mr.  Trevelyan  was  on  intimate  tern 
with  Mr.  and  Mrs.  Faussett. 

Charlotte  Berton  says :  <<  I  used  to  think,  from  what 
saw  of  Mrs.  Faussett's  behaviour  with  Mr.  W.  Trevelyai 
during  both  his  visits,  that  they  were  a  great  deal  too  fam 
liar ;  much  more  so  than  I  should  have  liked  had  I  bee 
Mrs.  Faussett's  husband.  I  considered  that  they  conduct! 
themselves  towards  each  other  with  very  unbecoming  fam 
liarity;  I  witnessed  it  both  in  language  and  manner, 
once  saw  Mr.  W.  Trevelyan  put  his  arm  round  Mrs.  Fan: 
sett  and  kiss  her.  That  was  the  only  direct  act  of  imprap 
familiarity  that  I  exactly  witnessed  pass  between  them ;  bi 
I  saw  by  their  general  manner  to  each  other,  the  way  tfai 
addressed  each  other,  and  the  loving  looks  that  I  obsenri 
pass  between  them,  that  they  were,  as  I  considered,  a  gre 
deal  too  intimate.     I  certainly  had  my  misgivings  aboi 
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them,  from  what  I  saw  oftbem,  that  there  waB  an  improper      Junk  16. 
nnderatanding  between  them/'  jsVmZrf/ 

Now  there  is  one  instance  proved  by  this  witness  upon  FaniMtt. 
wfaieh  the  Court  may  safely  rely,  namely,  that,  on  one  occa- 
sioO}  Mr.  Trevelyan  put  his  arm  round  Mrs.  Faussett,  and 
kisicd  her.  As  to  the  rest,  it  is  stated  in  general  terms,  and 
though  it  may  not  be  less  accurate  than  the  other,  the  Court 
cumot  rely  on  what  is  the  mere  inference  of  the  witness. 

The  next  article  is  one  of  considerable  importance.     It 
pleads  the  going  into  the  bedroom  of  Mr.  Trevelyan,  at 
Cropthom,  and  the  commission  of  adultery.     Jane  Roches- 
ter 18  the  first  witness  on  this  article,  and  she  says :  '<  It  is 
sot  the  fact^  so  far  at  least  as  is  known  to  me,  that  Mr.  W. 
Trevelyan  and  Mrs.  Faussett  were  frequently  alone  toge- 
ther in  his  bedroom  whilst  he  was  staying  at  Cropthom ;  I 
sever  knew  it  happen  but  once.    It  was  just  after  we  had 
come  up  from  the  family  prayers,   about  ten  o'clock  at 
night     Mr.  Faussett  was  down   stairs,    I  think,   in  his 
dining-room  ;  he  usually  sat  there.     He  used  to  remain  up 
for  an  hour  or  two  generally  after  the  rest  of  the  house  had 
iQ  gone  to  bed.     Every  night,  aHer  leaving  the  room  when 
pnyers  were  read,  I  used  to  go  to  the  kitchen  to  get  a 
light,  and  then  proceed  by  the  back  stairs  up  to  Mrs.  Fans- 
sett's  bedroom,  to  attend  on  her  before  she  got  to  bed.     On 
tke  night  in  question,  I  had  just  got  up  to  the  backstair- 
door,  which  opens  on  the  landing  on  which  Mrs.  Faussett's 
bedroom  was,    when  I   saw  her  and   Mr.  W.  Trevelyan 
coming  up  stairs.    They  were  on  the  landing,  and  Mr.  Tre- 
vdysn  had  turned  to  go  towards  his  bed-chamber,  which 
was  on  the  same  floor,  down  a  little  passage,  but  in  sight  of 
Mrs.  Faussett's  bedroom,  when  I  heard  him  say  to  Mrs. 
Fsossett,  *  Helena,  I  find  I  have  got  a  fire  in  my  room.' 
'Yes,'  Mrs.  Faussett  said,  'I  ordered  it.'     He  then  asked 
her  to  come  and  see  how  nicely  his  fire  burned ;  and  upon 
that  she  went  towards  his  bedroom-door.    I  saw  her  go  in 
the  direction,  but  I  did  not  exactly  see  her  turn  and  go  into 
the  room,  for,  before  she  reached  the  door,  I  had  got  to  her 
foom,  and  gone  in,  and  the  door  closed ;  it  closed  of  itself 
always.     I  waited  for  Mrs.  Faussett  in  her  bedroom.     She 
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JuNs  16.     came  in  in  about  twenty  minutes  after.     Her  hair  when  the 
FawMtt  ▼     ca™®  *"  ^88  crumpled,  certainly,  but  not  in  such  •  degree 

FmmutU,  as  to  make  me  remark  it ;  for  her  hair  of  a  night,  when  she 
came  to  bed,  generally  was  very  tumbled.  She  had  a  way 
of  putting  her  fingers  through  her  hair  of  an  evening,  and 
in  that  way  tumbling  her  hair.  I  did  not  hear  the  door  of 
Mr.  Trevelyan's  bedchamber  closed  after  seeing  her  go  Uy 
wards  it  that  nighty  but  Mrs.  Faussett's  bedroom-door  being 
closed  might  prevent  my  hearing  that.  That  she  had  been 
in  his  bedchamber  with  him  during  those  twenty  minutes  I 
was  waiting  for  her  in  her  room  that  night  I  have  not  the 
slightest  doubt.  Whether  any  impropriety  of  conduct  took 
place  between  him  and  her,  I  cannot  take  upon  myself  to 
say.  Of  course,  I  could  not  suppose  that  her  being  in  his 
bedroom  with  him  so  long  was  to  be  accounted  for  others 
wise  than  that  any  improper  intercourse  subsisted  betvees 
them ;  but  beyond  knowing  that  they  were  together  in  his 
room,  I  had  no  other  reason  to  come  to  that  conclusion  than 
what  arose  from  my  own  suspicion.  They  were  always  on 
very  familiar  terms;  but,  excepting  as  regards  what  hap 
pened  on  the  occasion  just  mentioned,  and  the  other  ocoi^ 
sion  I  have  to  describe,  I  never  witnessed  anything  in  their 
behaviour  in  Mr.  Faussett's  absence  different  from  what  I 
used  to  see  it  was  in  his  presence :  so  that  I  really  did  not 
know  what  to  think." 

I  have  already  said,  I  see  no  reason  to  doubt  the  intei^ 
tional  veracity  of  this  witness,  and  yet  her  evidence  is  mxf' 
thing  but  of  a  satisfactory  character.  She  has  no  doubf  Jle^ 
self  that  Mrs.  Faussett  remained  in  Mr.  Trevelyan't  bed* 
room  twenty  minutes,  ^nd  yet  it  is  .dear,  looking  at  her 
evidence,  that  she  had  no  positive  proof  of  the  matter:  ft 
is  all  inference.  She  did  not  see  Mrs.  Faussett  enter  the 
room,  and,  during  the  time,  the  witness  was  in  another  room 
with  the  door  closed.  Why,  Mrs.  Faussett  might  not  have 
entered  the  room,  or  might  have  gone  down  stairs  or  else* 
where,  without  the  knowledge  of  the  witness.  It  may  bci 
under  the  circumstances,  a  very  suspicious  transaction ;  but 
that  will  not  lead  to  the  conclusion  that  adultery  took 
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it  this  time.     The  witoess,  moreover,  states  this  as  a  trans-      Juki  16. 
•ctioo  of  perfect  publicity.  FaliZa  v. 

Now  let  us  turn  to  the  evidence  of  Charlotte  Berton,  and  Fauauti. 
lee  what  she  proves.  She  says :  "  Certainly,  on  more  than 
Qoe  occasion,  whilst  Mr.  W.Trevelyan  was  stopping  at  Crop- 
thorn,  I  have  known  Mrs.  Faussett  and  him  to  be  alone  toge- 
tim  in  his  bedroom  ;  but  I  never  saw  it  but  in  the  daytime, 
md  asMrs.  Faussett  went  in  there  at  these  times  without  con- 
enlment  apparently,  and  I  heard  her  chatting  with  him  in 
liis  room,  I  never  thought  anything  of  that,  so  far  as  sup- 
pioiiiig  that  anything  improper  passed  between  them  on  the 
occsBon.**  So  that  this  witness  does  not  in  the  slighted 
degree  support  the  case;  she  leaves  it  as  it  was.  Her 
eiidence  would  prove  great  recklessness  of  due  decorum, 
but  not  criminality.  I  must  say  it  is  a  most  remarkable 
ftsture  in  this  case,  that  there  does  not  appear  any  evidence 
of  the  slightest  concealment  towards  Mr.  Faussett  himself. 
All  parties  were  living  together  in  the  parsonage-house, — 
in  all  probability  a  small  house, — and  without  attributing 
my  moral  culpability  to  Mr.  Faussett,  it  is  difficult  to 
udcrstand  how  his  eyes  could  be  shut,  if  the  course  of 
csreamstances  was  such  as  is  represented  in  the  pleadings 
md  in  the  Argument— I  do  not  say  in  the  evidence,  but  as 
tiie  case  is  stated  in  the  pleadings  and  set  up  in  argument ; 
I  cannot  see  how  Mr.  Faussett  could  have  been  ignorant  of 
the  facts*  It  must  be  recollected  that  he  has  pleaded  that 
be  did  not  sleep  with  his  wife  since  5th  August,  1846,  and 
that  Mrs.  Faussett,  on  her  return  to  Cropthorn,  received 
hisB  with  coldness  and  indifference. 

The  10th  article,  which  contains  a  charge  of  the  parties 
kissing*  is  spoken  to  by  Jane  Rochester.  She  says :  "  I 
never  heard  Mrs.  Faussett  and  Mr.  W.  Trevelyan  call  each 
elhcr  by  endearing  names,  or  make  use  of  fond  expressions 
towards  each  other.  One  night,  during  one  of  Mr.  Trevel- 
yair's  two  visits  at  Cropthorn,  as  1  was  going  into  Mrs. 
Faiunetk's  bedroom,  after  prayers,  as  usual,  I  saw  her  and 
lym  coming  up  stairs  together.  I  went  into  her  bed- 
XDom,  and  presently  after»  just  as  she  and  Mr.  Trevelyan 
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JuMK  16.     reached  the  landing,  where  they  would  separate  to  go  to 
„       T        their  respective  bedrooms,  I  heard  a  rustling  of  her  di 
FauMuU,      and  a  noise  such  as  would  be  made  by  a  person 

another,  and  directly  adcr,  Mrs.  Faussett  came  to  her  bed- 
room :"  and  she  has  not  the  least  doubt  that  Mr.  Trevelyan 
kissed  Mrs.  Faussett,  though  she  did  not  see  it.  Now»  I 
should  have  some  difficulty  in  my  own  mind  to  pronounce 
that  the  fact  of  kissing  is  proved  by  the  evidence  of  this 
witness  alone.  However,  I  admit  there  is  evidence  of  this 
fact,  but  it  is  weak  evidence^  and  it  increases  the  vigilanoe 
of  the  Court  and  the  suspicion  of  the  Court.  But  the 
Court  is  not  driven  to  rely  upon  this  witness  alone ;  she  ii 
strongly  corroborated  by  Charlotte  Berton,  who  in  giving 
her  evidence  seems  to  have  had  a  stronger  conviction  upon 
her  mind  than  Jane  Rochester.  She  says :  **  I  frequently 
heard  Mrs.  Faussett  and  Mr.  W.  Trevelyan  address  eadi 
other  in  very  loving  terms ;  I  have  heard  him  address  her 
as  '  My  love,'  and  <  My  dearest/  and  I  have  heard  her  cd 
him  *  Dear  Walter/  and  *  Dearest  Walter  /  " — it  is  singular 
that  Jane  Rochester  did  not  hear  this — "that  has  been 
when  I  was  in  and  out  of  the  room  for  some  purpose  or 
other,  or  clearing  the  room,  or  the  adjoining  room.  It  was 
on  the  top  of  the  staircase  that  I  saw  Mr.  W.  Trevelyan  put 
his  arm  round  Mrs.  Faussett,  and  kiss  her ;  but  it  was  io 
the  daytime,  not  at  night,  after  prayers."  Here  is  a  fact 
of  kissing  distinctly  proved  by  the  evidence  of  Berton^  but 
in  the  daytime,  corroborating  the  testimony  of  Jane 
Rochester,  or  rather  her  inference. 

The  11th  article  is  not  proved  at  all.  We  now  come  to 
the  12th  article;  and  that  is  a  very  long  one  indeed.  I  do 
not  think  I  should  occupy  time  in  going  into  all  the  parti- 
culars contained  in  this  article.  Some  part  is  proved,  and 
some  part  not  proved,  and  the  article  is  what  is  called  in 
these  Courts  historical.  It  refers  to  the  facts  of  Mrs.  Fans- 
sett  becoming  pregnant,  and  her  removal  to  Frankfort,  in 
Germany,  on  the  11th  of  March,  1847.  This  article  is 
proved  by  the  evidence  of  Dr.  Faussett,  not,  indeed,  very 
minutely  or  very  accurately ;  but  this  could  not  be  expected, 
for  it  is  of  a  description  which  does  not  demand  any  very 
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precise  evidence.      Jane  Rochester  confirms  Dr.  Faussett ;      Juki  16. 
the  states  tliat  reports  were  prevalent  that  Mrs.  Faussett  was    p  ~7 
prcgmmt,  and  that  she  went  with  her  to  Frankfort  Fatuseit, 

The  13th  article  pleads  a  clandestine  correspondence,  and 
in  interview  at  this  time  between  Mrs.  Faussett  and  Mr. 
W.  Trevelyan.  Now  here  is  proof,  because  Jane  Rochester 
proves  the  writing  of  several  letters  from  Mrs.  Faussett  to 
Mr.Trevelyan,  and  the  interview  with  him  at  the  hotel. 

The  14th  article  pleads  the  renewal  of  the  reports  of  Mrs. 
ffnusett's  pr^nancy ;  that  suspicions  were  excited  in  the 
ttind  of  Mr.  Faussett,  who  went  to  Frankfort,  and  accused 
Un,  Faussett  of  having  committed  adultery  :  the  result  of 
tbt  accusation  the  Court  is  not  able  distinctly  to  arrive  at» 
beetose  these  are  matters  which  took  place  between  the 
piities  when  no  one  else  was  present.  Jane  Rochester  states 
tint  die  same  night  that  Mr.  Faussett  arrived  at  Frankfort, 
*  I  heard  him  tax  Mrs.  Faussett  to  her  face,  not,  that  1  recol- 
lect, with  being  pregnant,— not  in  direct  terms, — ^but  with 
kviog  been  criminal  with  Mr.  W.Trevelyan.  This  was  im- 
nedialely  on  his  arrival.  In  fact,  the  first  I  knew  of  his  being 
arrived  was  by  hearing  quarrelling  going  on  between  him 
md  Mrs.  Faussett  in  the  adjoining  room.  After  a  bit,  I  was 
caDed  into  the  room  to  do  something  to  the  children,  and  then 
I  law  Mr.  Faussett.  He  then  before  me  charged  Mrs.  Faus- 
sett with  her  guilt.  I  do  not  think  that  she  directly  ad- 
mitted herself  guilty ;  according  to  my  recollection,  I  should 
ny  that  she  neither  admitted  nor  denied  what  she  was 
diarged  with — criminality  with  Mr.  W.  Trevelyan,  that  is. 
I  had  previously  quarrelled  with  Mrs.  Faussett,  and  had 
Blade  up  my  mind  to  leave  her,  though  not  so  soon  as  I  did. 
Id  consequence  of  what  passed  on  the  night  of  Mr.  Faussett's 
irrival  at  Frankfort,  1  determined  to  leave  at  once."  It 
ajqpears  from  the  evidence  of  Dr.  Faussett,  that  Mr.  Faussett 
brought  his  children  to  his  house  at  Oxford,  and  left  them 
therey  Mrs.  Faussett  being  placed  with  her  mother  at  Wal- 
hiigton* 

Now  the  evidence  of  Rochester  differs  in  some  degree 
from  the  article.   She  deposes  that  Mr.  Faussett  charged  his 
directly  with  adultery  with  Mr.  Trevelyan ;  but  the 
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JnNB  16.  article  does  not  plead  this  fact,  founding  the  charge  of  adnU 
FauMsett  v.     ^^""y  "P®"  ^^®  ^*ct  of  pregnancy  after  cessation  of  cohabiti^ 

FmtB89U.  tion ;  whereas  the  cessation  of  cohabitation  is  alleged  to 
have  taken  place  only  from  August,  1846,  and  no  reason  ia 
assigned  for  it  then,  and  there  is  no  proof  of  cessation  of  co» 
habitation  until  the  middle  of  September.  I  must  say  that, 
as  to  the  cohabitation »  as  far  as  I  can  make  out,  the  Libd  ia 
not  very  consistent  with  the  evidence ;  but  there  may  be 
some  difficulty  in  proving  when  cohabitation  ceased. 

Letter  of  the  I  now  come  to  the  15th  and  16th  articles^  whicb  plead 
^''^*  the  letter  written  by  this  lady,  whilst  resident  with  her 

mother,  and  addressed  to  Miss  Faussett,  the  sister  of  her 
husband ;  and  this  letter  it  is  necessary  to  read :— . 

Wallington,  Thursday, 

April  22Dd. 
My  dearest  Susan, 

I  know  not  whether  it  is  right  of  me  to  write  so  much 
to  you,  but  it  is  the  only  consolation  I  have ;  there  is  no  persoa 
for  me  to  speak  to,  for  I  must  not  bother  poor  Mama  with  my 
miseries.  Spencer  and  Catherine  are  going  home  to-day,  and 
Arthur,  I  am  sorry  to  say,  is  obliged  to  go  to  Edinbro*  to-morrow. 
He  was  very  sorry  not  to  see  Bryan  yesterday,  and  I  waa  not  pr^ 
pared  for  bis  sudden  departure,  and  should  have  been  so  thankfol 
if  he  could  have  staid  a  few  hours  longer.  My  miseries  I  now 
feel  more  than  ever,  for  the  last  few  days  I  have  been  in  a  whirl :  I 
could  not  think :  everything  has  come  upon  me  so  suddenly.  Oa 
Monday  morning,  my  children  were  both  with  me  in  bed;  I 
washed  and  dressed  them  on  Monday  night.  I  am  alone,  and 
more  alone  I  feel  every  minute.  I  miss  the  sound  of  their  tweet 
voices.  I  have  nothing  now  to  interest  me.  But  the  punishment 
is  mine.  They,  dear,  precious,  darling  things,  are  happy.  God 
grant  they  may  always  be  so !  It  is  so  dreadful  to  awake  in  the 
mom,  and  find  myself  alone,  and  everything  reminds  me  so  ol 
them.  I  was  up  early  this  morning,  and  walked  down  to  Arthur 
before  breakfast.  How  my  children  would  have  run  to  gather 
the  flowers !  Do,  pray,  when  you  write,  tell  me  what  they  do  at 
the  different  hours,  that  I  may  be  able  to  fancy  them  more  dis- 
tinctly, and  tell  me  if  they  still  love  me,  and  tell  me  if  they  m 
quite  happy  and  contented.  Pray,  take  care  6f  dearest  Emy,  and 
do  not  let  her  get  excited.  Kiss  them  for  me.  Thank  Bryan 
much  for  his  kindness  to  me  during  our  sad  journey.    Mama  is 
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Tcrjrldnd,  but  I  would  rather  be  in  a  dirty  lodging  in  a  dull      Jam  16L 

tovo,  beeame.  here  I  feel  that  everything  is  too  good  for  me.    I      _  "^ 

m  innounded  with  every  luxury  and  every  comfort,  and  what  do      JFauatU. ' 

I  deserve  ? — nothing.    I  hope  firyan  will  have  a  good  journey. 

To-night  he  will  see  my  children,  have  their  little  arms  round  his 

Beck,  and  kiss  their  precious  dear  faces.    I  hope  they  will  like 

tlie  thioga  I  sent  them.    I  dare  say  they  will  get  you  to  read  the 

book  to  them.    Bobo  must  sit  in  your  lap,  and  dear  Emy  by  you, 

workiDg  at  her  stool. — Friday. — ^This  day  week  we  left  Frankfort. 

Ob,  Susan,  every  moment,  I  long  more  and  more  to  see  and  hear 

Dj  children.     If  I  lose  all  hope  of  seeing  them,  I  must  just  die : 

lilctre,  all  interest  for  everything  is  gone  from  me.    I  try  to  be 

«  dkaerfol  as  I  can  before  Mama,  but  it  is  such  a  blessing  to  be 

ikme.    Catherine  tried  to  persuade  me  to  go  to  Edinboro'  to-day 

with  Arthur,  but  I  remembered  Bryan's  advice,  and  said  I  should 

lUy  here.    It  is  i  past  10.    I  fancy  my  darling  children  are  run- 

niog  about  in  the  garden,  and  how  I  wish  I  was  watching  them ! 

Oh,  write  to  me  and  tell  me  of  them,  or  I  feel  I  must,  I  shall, — 

ob,  I  don't  know  what  I  shall  not  do !    Dearest  Susan,  pray  for 

me!    Win  you  please  tell  Bryan  that,  from  some  allusions  which 

be  made  the  other  day,  I  am  quite  positive  a  great  many  untruths 

bivB  been  told  about  me,  and  I  do  not  think  that  anything 

lodietter  may  have  said  ought  to  be  believed,  as  I  am  equally 

pondve  that  she  could  never  have  either  seen  or  heard  anything 

linch  was  not  proper.    I  m%li  now  I  had  asked  Bryan  what  she 

&f  9*fi  but  really,  true  or  untrue,  I  could  not  bear  to  hear  all 

the  things.    Somehow  or  other,  I  cannot  help  feeling  that,  if  it 

bad  been  so  ordered  that  we  should  not  now  been  parted,  we 

ihoold  have  gone  on  more  happily  than  we  have  ever  done  before. 

Ihid  so  determined  to  do  what  was  right,  and  to  be  more  amiable, 

ind  Bryan  was  so  kind  to  me  in  Frankfort,  that  I  felt  I  could  have 

done  anything  for  him,  and  am  sure  he  would  have  got  to  love 

me  whether  he  wished  it  or  not.    As  it  is,  I  care  not  what  becomes 

of  me,  and  feel  as  if  I  should  never  have  energy  sufficient  for  any- 

ddng  again.    •    •    •    • 

I  do  not  read  the  rest  of  the  letter,  as  it  does  not  contain 
anjihing  which  it  is  necessary  for  the  Court  to  comment 
npon.  It  18  impossible  not  to  say  that  it  is  very  difficult  to 
reooDcile  the  whole  of  this  letter,  and  the  expressions  in  it ; 
part  savours  of  criminality,  and  part  not  "  The  punish- 
ment is  mine,"  is  an  expression  which  has  been  relied  upon 

VOL,  VII.  N 
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Jvn  16.     in  the  Argument,  and  justly  relied  upon.     ''Here  I  M 

FaiuMM        *^**  everything  is  too  good  for  me,"  and,  "  What  do  I  di^ 

Fatumti,      serve  ? — ^nothing,"  are  passives  which  have  been  remaifad 

tipon,  as  showing  a  self-abasement  of  a  kind  which  coold 

only  have  arisen  from  a  sense  of  guilt.    Of  this  letter  ail  I 

Not  a  nonFes-  can  say  is,  that  I  cannot  come  to  the  conclusion  that  it  is  i 

'^''^^^^^^^^olate  confession  of  absolute  guilt.    The  terms  in  which  it  ii 

couched  are  not  sufficiently  specific  to  bring  me  to  that 

conviction  with  any  degree  of  satisfaction.     At  the  sane 

time,  I  think  the  contents  of  the  letter  deserve  very  greit 

weight  and  very  great  consideration  in  assisting  the  Gout 

to  arrive  at  its  ultimate  conclusion;  but  I  guard  myielf 

against  being  supposed  to  consider  the  letter  as  a  confeaiai 

of  guilt. 

The  17th  article  pleads  the  residence  of  Mrs*  Faussett  it 
Edinburgh,  in  May,  1847,  and  that  a  child  was  bom  then 
on  the  6th  July.  The  scene  is  now  entirely  changed,  and 
if  the  facts  alleged  in  this  article  were  established  by  evi- 
dence, the  Court  would  have  no  difficulty  in  coming  to « 
conclusion.     [Read  the  article.] 

Now,  one  of  the  witnesses  upon  this  article  is  Mary  Cwb^ 
ming,  the  person  at  whose  house  in  Edinburgh  Mra^Faoasett 
was  lodging.  Why,  to  my  very  great  astonishment,  I  fiodi 
in  her  evidence  upon  this  article,  that  Mr.  Arthur  Trevdjran, 
the  brother  of  the  lady  in  question,  and  Mrs.  Trevelyan  Ui 
wife,  were  living  in  the  same  house  at  the  time,  and  mmk 
have  been  cognizant  of  all  the  facts.  No  notice  is  taken  of 
this  in  the  plea,  as  if  it  were  intended  to  conceal  from  the 
Court  what  must  have  been  known  to  be  a  fact  of  import- 
ance in  the  cause.  Here  is  a  charge  of  Mrs.  Faussett  taking 
lodgings  at  Miss  Cumming's,  and  of  Mr.  W.  Trevelyan  con- 
ing to  see  her  there  during  that  time,  up  to  the  period 
of  her  confinement  and  immediately  after  her  confinement) 
and  it  turns  out  that,  during  all  this  time,  nearly,  the  bro- 
ther of  this  lady  was  residing  in  the  house,  and  Mrs.Arth«r 
Trevelyan  too.  In  justice  to  the  Court,  this  fact  ought  Is 
have  been  pleaded.  See  what  a  different  impression  it 
would  have  made  upon  the  mind  of  the  Court  if  Mrs.  Faoa* 
sett  had  resided  alone  in  these  lodgings,  and  had  been  viatted 
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there  bj  Mr.  W.  Trevelyan,  from  what  would  be  produced  Jumb  16. 
bj  ber  residing  under  the  same  roof  with  her  own  brother  pJZIZ  ^ 
■d  his  wife»  for  I  cannot  suppose  he  would  be  a  pandar  to 
d»  dishonour  of  his  own  sister.  Miss  Gumming  says*  the 
jysrtments  had  been  taken  for  Mrs.  Faussetty  previously 
to  her  coming,  by  Mr.  Arthur  Trevelyan  and  his  wife,  the 
fanier  of  whom  said  she  was  his  sister.  ^<  The  apartments 
ks  sod  hia  wife  took  for  Mrs.  Faussett  were  a  sitting-room 
nd  bedoroom.  The  drawing-room  and  principal  rooms  on 
the  ioor  were  at  that  time  occupied  by  some  other  ladies^ 
who  were  about  to  leave,  and  Mr.  and  Mrs.  Arthur  Tre- 
fslyan  engaged  those  apartments  for  themselves  against  the 
liiBes'  kavingy  and  about  the  28th  of  the  same  month  of 
Mi^i  after  Mrs.  Faustett  had  been  in  the  house  about  a 
wed[»  Mr.  Arthur  Trevelyan  came  into  occupation  of  the 
Hid  apartments ;  his  wife  joined  him  there  shortly  after ; " 
^tfais  was  before  Mr.  W.  Trevelyan  came  to  Edinburgh ; — 
''md  firom  that  time  they  and  Mrs.  Faussett  remained  in 
die  apartments  until  shortly  before  the  12th  August." 
After  they  had  been  there  some  time»  the  witness  says,  a 
gentleman  used  to  oome  and  visit  there  very  frequently. 
**  He  did  not  visit  Mr.  Arthur  Trevelyan,  for  he,  we  ob^ 
«rved,  always  got  out  of  the  way  at  the  time  he  called." 
TUs  gentleman  was  called  by  Mrs.  Trevelyan  "  Walter," — 
10  that  there  is  no  doubt  about  his  identity.  "  We  knew 
him  by  sight  first  by  seeing  Mrs.  Faussett  go  out  and  join 
iom  in  the  street^  two  or  three  times*  and  afVer  that  he 
csUed  at  the  house.  He  always  asked  for  Mrs.  Trevelyan, 
9od  used  to  be  shown  up  into  the  drawing-room  to  hen 
Someciines  Mrs.  Fauseett  would  be  in  the  room  with  her 
when  he  called;  if  she  was  not*  Mrs.  Arthur  Trevelyan,  on 
his  eoningy  used  to  go  and  fetch  her  into  the  drawing- 
room,  and  then,  after  stopping  in  the  room  with  them  a 
dwrt  time»  she  would  oome  out  and  join  her  husband,  and 
di^  then  went  out,  and  did  not  use  to  come  back  till  shortly 
bafinre  dinner-time,  about  whidi  time  the  other  gentleman 
med  to  leave."  Why,  this  is  startling.  The  husband  and 
rife  were  separated  on  account  of  her  supposed  adulterous 
XMBnaction  with  Mr.  W.  Trevelyan*  and  the  next  thing  I 
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Jnvi  16.      find  is  the  brother  of  the  lady  and  his  wife  taking  u] 
Fau^ett  V     ''csidence  with  her,  and  when  Mr.  W.  Trevelyan 

Fausaett.  there,  he  is  received  by  Mris.  A.  Trevelyan,  who  go 
fetches  Mrs.  Faussett  to  Mr.  W.  Trevelyan,  and  leave: 
together  in  her  own  apartments.  There  may  be  some 
nation  of  this ;  but  I  should  have  been  guilty  of  a  gros 
liction  of  duty  if  I  had  not  noticed  and  commented 
this  circumstance,  and  shown  that  it  had  not  escap 
vigilance  of  the  Court.  Assuming  the  evidence  of 
Gumming  to  be  true,  this  was  neither  more  nor  lei 
actually  introducing  the  paramour,  affording  him  op 
nity  and  giving  him  access  to  her.  "  He  used  to 
usually  between  one  and  two  in  the  day,  and  stop  till 
half-past  five,  and  during  that  time  he  and  Mrs.  Fi 
would  be  alone  together.*'  All  this  is  extremely  st 
and  calculated  to  increase  the  surprise  existing  in  thi 
of  the  Court.  It  appears  that  Mr.  W.  Trevelyan  wa 
Mrs.  Faussett  on  the  very  day  of  and  just  before  h< 
finement,  and  that  he  visited  her  the  third  day  afle 
Mrs.  A.  Trevelyan  therefore  knew  that  Mrs.  Fausset 
her  room  ;  and  the  witness  says,  *'  We  knew  that,  o 
occasion,  and  on  repeated  occasions  after  that,  duri 
time  that  Mrs.  Faussett  kept  her  room,  he  left  the  dn 
room,  and  was  in  Mrs.  Faussett's  sitting-room.  We  c 
exactly  know  that  he  visited  Mrs.  Faussett  in  her  be 
on  these  occasions,  because  we  did  not  go  in  there  wl 
was  there ;  but  there  was  no  doubt  that  he  did,  becai 
used  to  observe  that  Mrs.  Faussett's  maid  was  alwai 
out  for  something  or  other,  at  the  time  he  used  to  bi 
ing  to  the  house  then,  and  frequently,  on  the  hou 
ringing,  we  saw  him  come  hurriedly  out  of  Mrs.  Fai 
sitting-room,  between  which  and  her  bedroom  there 
door  of  communication.*' 

Nor  is  this  the  only  witness  upon  this  article.  Tl 
the  evidence  of  Margaret  Martin,  servant  of  MissCun 
whose  testimony  it  confirms  to  a  certain  extent.  Sfa 
Mrs.  Trevelyan  used  to  call  the  gentleman  who  visit 
there  "  Walter  Trevelyan ; "  that  when  he  called,  th 
ness  asked  him  up  to  her,  in  the  drawing-room  (her  s: 
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where  Mrs.  Faussett  would  be  sitting;    and  that      Jone  Id. 
times,  after  the  latter's  confinement,  she  has  seen  Mr.     /?^J^^  y^ 
velyan  come  out  of  Mrs.  Faussett's  sitting-room,  her      Ftnuadt, 
u,  where  she  was  in  bed,  communicating  by  a  door 
e  sitting-room. 

M  the  evidence  o£  these  two  witnesses ;  but  even  this 
«  does  not  go  to  prove  the  commission  of  adultery 

particular  period ;  indeed,  there  is  nothing  in  the 
«  upon  this  article  which  would  justify  me  in  saying 
loltery  was  actually  committed  at  Edinburgh.  Yet 
ts  are  of  very  great  weight,  for  it  is  scarcely  possible, 
'idence  of  such  an  intimacy  between  the  parties,  at 

period,  about  the  time  of  this  lady's  confinement, 
mediately  after,  not  almost  of  necessity  to  be  led  to 
iclusion  that  a  criminal  intercourse  had  taken  place 
n  them  at  some  time  or  other.  With  regard  to  the 
3e  of  Mr.  and  Mrs.  A.  Trevelyan,  I  am  not  justified 
:ting  the  evidence  of  Mary  Gumming  and  Margaret 

altogether,  and  imputing  to  these  two  witnesses  that 
ive  deposed  contrary  to  the  truth,  because  their  evi- 
RTOold  tend  to  reflect  upon  the  conduct  of  those  per- 
It  is  surprising  to  the  Court  that  they  have  not  been 
fitnesses  in  the  cause.  I  am  unable  to  account  for 
ot  being  made  witnesses ;  they  would  have  been  the 
itnesses  in  the  cause.  Whether  it  arose  from  any 
tlar  delicacy,  or  any  other  reason,  I  know  not ;  but  I 

not  be  justified  in  rejecting  the  evidence  of  Cum- 
nd  Martin  solely  on  the  ground  that  I  cannot  explain 
iduct  of  Mr.  and  Mrs.  Trevelyan. 

ling,  I  believe,  now  remains  for  the  Court  to  consider  Declaration  of 
hat  occurred  at  the  christening,  which  involves  a  i„g  ^  the  ^ruilt 
m  of  law,  and  law  alone.    The  substance  of  the  18th  of  the  wife,  not 

is,  that  Mrs.  Faussett,  being  desirous  that  the  child  Pome^rom*"the 

be  christened,  directed  Mrs.  £.  Trevelyan  to  make  wife ; 
ements  for  that  purpose,  and  that  at  the  time  of  the 
ning  Mrs.  £.  Trevelyan  stated  to  the  Rev.  Mr.  Alex- 
diat  the  child  was  illegitimate,  her  own  son  being  its 

and  consequently  that  Mrs.  Faussett  had  committed 
ry.     It  is  alleged  that  the  declaration  made  by  Mrs. 
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JvNE  16.      E.  Trevelyan  is  evidence  against  Mrs.  Faussett ;  but  it  is  to 
FausMeti  r     ^  recollected  that  what  passed  between  Mrs,  E.  Trevdysn 

Fau$8€tL      and  Mr.  Alexander,  to  which  the  latter  has  deposedy  wai 
not  in  the  presence  of  Mrs.  Faussett* 

The  question  is,  whether,  in  any  point  of  view,  the  Court 
can  receive  this  evidence.  It  was  argued  that  this  evidence 
is  to  be  assimilated  to  the  declaration  of  an  agent  against 
his  principal,  acting  within  the  scope  of  his  authority,  and 
cases  were  cited  to  show  that  declarations  made  by  an  agent 
in  transactions  of  business  for  his  principal  may  b«  evidenoi 
against  his  principal,  when  the  agent  was  acting  within  tht 
scope  of  the  authority  given  to  him.  In  this  case,  itii 
argued  that,  as  Mrs.  Eliza  Trevelyan  was  agent  as  to  tht 
christening,  ergo  her  declaration  ought  to  be  received 
against  Mrs.  Faussett.  I  admit  the  general  principle,  bot 
1  totally  deny  its  applicability  to  the  present  case.  Ob 
what  principle  is  the  declaration  of  an  agent  received  ai 
evidence  against  his  principal  ?  Simply  to  affect  his  pecu- 
niary responsibility,  in  civil  cases»  such  as  contracts  for  buy- 
ing or  selling  of  goods,  where  the  dedarations  of  an  agent 
are  and  ought  to  be  received  as  evidence  against  his  prin* 
cipal,  whether  they  be  true  or  false.  But  here  the  inquiry 
is  of  a  totally  different  kind.  It  is  true,  this  is  not  a  crimi* 
nal  proceeding,  to  lead  to  any  punishment  of  the  nature  cf 
fine  or  imprisonment;  nevertheless,  in  every  suit  for  s 
divorce  by  reason  of  adultery,  it  is  a  question  of  guilty  or 
not  guilty  of  a  crime.  What  is  the  reason  why  the  deda- 
rations of  an  agent  are  received  as  evidence  against  fail 
principal  with  reference  to  his  pecuniary  responaibili^? 
Because  such  pecuniary  responsibility  may  attach  with  per- 
fect justice  whether  the  declarations  of  the  agent  be  true  or 
false.  Take  it  that  they  are  false;  why,  their  falaehood 
would  not  exonerate  the  prindpal  for  the  acts  of  Jbis  i^gent 
within  the  true  scope  of  his  authority :  all  that  is  to  be 
ascertained  is,  whether  the  dedarations  were  made  by  the 
agent,  and  the  responsibility  of  the  prindpal  follows,  with- 
out reference  to  thdr  truth.  But  it  is  a  different  thing 
here ;  this  Court  looks  to  the  truth  of  declarations*  If  Mra 
Faussett  had  instructed  Mrs.  Eliza  Trevdyan  to  tell  Mr. 
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Alpfindgf  thut  the  child  was  the  offspring  of  an  adulterous      Jon  16. 
Bterooane,  it  might  have  been  so  pleaded  and  proved  as  a    p^IIZ 
dedtntioa  of  Mrs.  Faussett  herself,  and  it  would  have  been      FmumtL 
the  best  possible  evidence  against  her.    But  it  is  not  so^  and 
therefore  the  conclusion  is  that  Mrs.  £.  Trevelyan  could  not 
prore  that  this  was  said  by  Mrs.  Faussett ;  so  that  it  did 
sot  emanate  from  Mrs.  Faussett  herself,  but  was  an  infer- 
cooe  drawn  by  Mrs.  £•  Trevelyan,  of  which  part  might  be 
tnie  and  part  false ;  so  that  it  is  utterly  impossible,  upon  inadmisBible 
die  ordinary  principles  of  these  Courts,  to  receive  the  decla-  "  evidence 
ntian  of  Mrs*  £.  Trevelyan  as  evidence  against  the  party  wife. 
ia  die  oanse,  and  I  am  bound  to  reject  the  whole  of  this 
endence* 

Be£are  I  come  to  a  conclusion^  one  or  two  circumstances 
I  wish  to  remarjL  upon.  In  the  first  place,  there  has  been 
no  verdict  in  this  case,  which  is  unnecessary  as  proof  of  the 
sdaltery ;  it  is  only  good  alio  intuitu.  [Phillimore. — I  un- 
derstand, judgment  has  gone  by  default ;  so  that  there  has 
been  a  sentence.]  I  am  of  opinion  that  a  verdict  is  no 
prooff  and  not  to  be  received  as  proof,  of  the  adultery.  The 
only  effect  of  it  is  this :  to  show  that  the  husband  was  not 
tfraid  to  expose  his  witnesses  to  a  vivd  tfoce  examination. 
Bat  as  to  the  effect  of  a  verdict  at  common  law,  it  is  res  inter 
tliat  ada.  Then  as  to  the  delay  in  bringing  the  suit,  I  am 
of  opinion  that  it  is  satisfiictorily  accounted  for. 

The  question  then  is,  whether,  upon  the  whole  of  this 
etidence,  I  can  pronounce  the  adultery  to  be  proved  ?  I 
cannot  conscientiously  say  that  any  act  of  adultery  is  proved 
with  refisrence  to  any  particular  time  and  place ;  but  I  can 
my  that  there  were  ample  opportunities  for  the  commission 
of  adultery  if  the  parties  were  so  disposed ;  and  I  can  say 
that  great  and  most  undue  familiarity^  totally  incapable  of 
bcii^  justifiably  accounted  for,  is  established  by  the  evi- 
denoe;  that,  taking  all  the  facts  together,  at  Seaton  Carew, 
ttL  Cropthom,  at  Edinburgh,— remembering  too  the  letter, 
looking  at  all  the  conduct  of  the  parties,  I  have 
to  the  conclusion,  though  with  great  difficulty,  that  I 
m  justified  in  pronoundng  for  the  separation. 

I  most  ooy*  I  think  that  evidence  which  the  Court  had  a 


96  PREROGATIVE  COURT.  [Tuir.  T. 

JoNt  16.     right  to  expect,  as  to  the  origin  of  the  acquaintance  and  as 
p      ^        to  the  proceedings  at  Edinburgh^  has  been  withheld^^I  wfll 
FausaetL      not  say  wilfully, — for  no  reason  that  I  am  aware  of,  for  no 
explanation  is  given  in  the  evidence.    It  may  be  that  this 
case  will  travel  further,  and  that  Mr.  Faussett  will  sedc  a 
more  adequate  remedy  than  this  Court  can  give  him  in  the 
House  of  Lords.     If  it  should  be  so,  I  think  Mr.  Faatsett 
will  have  no  reason  to  regret  the  pains  I  have  bestowed 
upon  it  here,  endeavouring  to  show  that  moral  convictioa 
is  adequately  supported  by  legal  evidence,  rejecting  that 
which  in  my  judgment  is  manifestly  not  legal  evidence^  and 
on  which  if  I  had  relied,  the  whole  case  might  have  been 
Divorce  pro-  seriously  prejudiced  elsewhere.     I  pronounce  for  the  di- 
nounced  for.      yorce.    [The  Registrar.— The  Court  rejecU  the  evidence  on 
the  18th  article  ?]     Yes,  the  whole  of  the  evidence  on  the 
18th  article.* 

Proctors : — Lovedatft  for  the  husband ;  Farquhar^  for  the  wife. 


iPtetO0Atib^  OFoutt  of  arantetrfiuirs* 

Add,CourlDay,  '  June  19. 

A  marriage  Ward  and  Codd  v.  Dey. — Cause, — This  was  a  bun- 
titlTpJStegtont  "®®*  ®^  proving  the  will  of  Shirley  Elizabeth  Dey,  formerly 
BubjecU  domi-  of  Demerara,  in  British   Guiana,    but  late  of  Lambeth, 

ciled    at   De-  Surrey,  promoted  by  the  executors  therein  named,  afainit 

inerara,  solem-       ,    . 

nized    at    the  William  Dey,  her  husband,   whose  interest  as  such  was 

island    of   St  denied  by  the  executors,  by  whom  the  validity  of  the  mar- 
liucia,  accord-  ''  ^  ^ 

*  Before  the  House  of  Lords,  in  the  proceedings  on  the  Divocoe  Bill 
(which  was  read  a  second  time  on  the  I7ch  July),  Mr.  Dixon  fm  whose 
house,  at  Seaton  Carew,  Mrs.  Faussett  took  lodgings  in  September, 
1846)  was  examined,  and  directly  proved  an  act  of  adultery,  which  evU 
dence  would  have  been  extra-articulate,  and  inadmissible,  upon  the  5tli 
article  of  the  Libel,  as  it  stood,  which  did  not  plead  adultery. 
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riage  was  dispated.    The  deceased  died  ]8th  June,   1845.      Jumk  19. 
Hie  will,  which  was  made  in  her  maiden  name,  **  Fraser/'  WardlTDev. 
bore  date  the  7th  June,  1845. 

The  interest  of  the  husband  was  propounded  in  an  Alle*  J^^  ceremonies 
gadon,  which  pleaded  the  fact  of  marriage,  Mr.  Dey  being  of  the  Church 
1  bachelor  and  the  party  deceased  a  spinster,  on  the  10th  ^  minister'  in 
Nofcmber,  1837,  at  the  parish  church  of  Castries,  in  the  Holy  Orders  of 
iiland  of  St.  Lucia,  according  to  the  rites  and  ceremonies  o^  without  the  for' 
tile  Church  of  England,  by  a  minister  in  Holy  Orders  of  malities  re- 
tiist  Church,  in  pursuance  of  a  License  duly  obtained,  and  ^^neral  Uw  <? 
the  entry  of  the  marriage  in  the  register-book  of  that  the  island,  un- 
psrish,  to  the  following  effect :  « William  Dey,  of  the  f^J"  thi'^^G^ 
colony  of  Demerara,  and  Shirley  Elizabeth  Eraser,  spinster,  yemor,— held, 
of  the  same  colony,  were  married  in  this  church,  by  License  J^^"  ^f  fg^l 
from  His  Excellency  Thomas  Bunbury,  Esquire,  Colonel,  sons  skilled  in 
administering  the  government,  this  10th  day  of  November,  jg,^j^  {jj  ^ 
m  the  year  of  our  Lord  1837,  by  me,  S.  A.  F.^  officiating  conformable  to 

minister  of  Castries ;"  the  cohabitation  of  the  parties,  first  at  Jj®  '*f  ^«»  »"2 

.  thereforeagood 

Barbadoes,  and  afterwards  at  Demerara,  until  July,  1838,  and  valid  mar- 
when  l^Irs.  Dey  left  her  husband  ;  and  their  reputation  as  '^^* 
husband  and  wife.     The  admission  of  this  Allegation  was 
opposed,  but  it  was  ultimately  admitted  by  the  Court."*" 

A  responsive  Allegation  by  the  executors,  which  was  ad- 
mitted without  opposition,  pleaded  that  the  party  deceased 
was  bom  the  1st  July,  1823,  at  Demerara,  her  mother  and 
reputed  father  being  both  of  that  colony,  which  she  never 
quitted  from  the  time  of  her  birth  until  November,   1837, 
when  (being  little  more  than  fourteen)  she  was  prevailed 
npoQ  by  Mr.  Dey,  a  journeyman  cooper  at  Demerara  (of 
which  colony  he  was  a  native  and  domiciled  inhabitant),  to 
leave  her  mother,  and  embark  with  him  on  board  a  sloop 
for  St  Lucia,  where  they  were  in  fact  married  ;  that  by  the 
laws  and  ordinances  then  in  force  for  the  regulation  of  mar- 
riages at  St.  Luda,  no  marriage  in  general  could  be  con- 
tracted there,  so  as  to  be  good  and  valid  in  law,  without 
doe  publication  of  banns  first  made  on  three  several  occa- 

•  5  Notes  of  Ca.  66;  the  name  "Dey"  being  erroneously  printed 
"  Day.- 

VOL.  VII.  O 
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June  19.  sfohs  (feast  days),  at  competent  intervals  (unless  dispensed 
W  orTT"  Deo  ^'^^*  ^^^  some  urgent  and  lawfiil  cause,  and  at  the  request 
of  the  principal  and  nearest  relations  of  the  contracting  par- 
ties, and  who  in  that  case  should  have  been  married  in  the 
presence  of  four  at  least  credible  witnesses),  and  without  the 
consent  of  the  mother  of  the  woman,  if  under  the  age  of 
twenty-five  and  illegitimate ;  whereas  the  marriage  in  qai^ 
tion  was  had  without  any  publication  of  banns,  nor  was 
such  publication  dispensed  with  at  the  request  of  any  of  tM 
relations  of  the  contracting  parties^  who  were  not  married 
in  the  presence  of  four  witnesses,  and  the  consent  of  the 
mother  of  Mfs.  Dey  (she  being  under  twenty-five  and  ill^- 
timate)  was  not  first  obtained  ;  that  by  the  laws  and  ordi- 
nances 'in  force  for  the  regulation  of  marriages  in  Demenira, 
at  the  time  of  the  marriage  in  question,  no  marria^  in 
general  could  be  contracted,  so  as  to  be  valid  in  law,  with- 
out due  publication  of  banns  on  three  succeeding  Sundays; 
unless  dispensed  with  for  weighty  reasons  assigned  at  ^ 
Court  House  or  Church  of  the  place  of  dom^cil  or  rerideAcJ^ 
of  the  contracting  parties,  or  without  the  consent  of  thft 
tnother  of  the  woman,  if  under  the  age  of  twenty-one  aita 
illegitimate;  whereas  the  marriage  iti  question  was  hid 
without  any  publication  of  banns  (such  publication  not  hav^ 
ing  been  dispensed  with  for  any  reasons  assigned),  and  with^ 
but  the  consent  of  the  mother  of  Mrs.  Dey  ;  that  inaamndi 
its  the  marriage  (and  very  shortly  afier  which  Uie  pltftiei 
finally  separated,  and  never  after  cohabited,  or  matiuilly 
acknowledged  each  other  as  husband  and  wife)  was  so  had 
or  Contracted  as  to  be  valid  neither  according  to  the  law  of 
the  place  where  it  was  contracted^  nor  according  to  tlvfr  law 
bf  the  place  of  domicil  of  the  parties  at  the  time,  Mr.  Dey, 
by  proving  the  marriage  in  manner  as  pleaded  in  his  Allegm* 
tion,  will  not  have  proved  himself  to  be  the  lawful  husband 
of  the  deceased. 

A  further  Allegation  was  brought  in,  on  the  part  of  the 
husband^  which  pleaded  that,  for  some  time  prior  to  No- 
vember, 1837,  Mr.  Dey,  with  the  approbation  of  her 
mother,  paid  his  courtship  to  the  deceased,  who  agreed  to 
be  married  to  him,  and  the  preparations  for  leaving  Deme- 
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rara  for  their  marriage  were  with  her  full  concurrence ;  that      Junk  19. 
she  iud  left  her  mother's  residence,  and  sought  the  protec-  j^^  y   q^u 
tion  of  other  personsy  sometime  prior  to  her  departure  from 
Demerara,  and  without  reference  to  her  engagement  to  be 
married^  and  she  embarked  of  her  own  free  will ;  that^  after 
their  marriage^  the  parties  proceeded  together  to  Barba- 
doe%  from  whence  they  returned^  in  January*   1838^   to 
Demeraray  where  they  were  received  and  acknowledged  by 
tile  deceased's  mother  and  others  as  husband  and  wife ;  that 
b]f  the  laws  and  ordinances  for  the  regulation  of  marriages 
in  force  at  St.  Lucia«  at  the  time,  a  marriage  between  Pro- 
tesCsDts  by  License  from  the  Governor^  solemnized  by  a 
minister  in  Holy  Orders  of  the  Church  of  England,  in  the 
|»resenoe  of  two  witnesses,  is  valid  to  all  intents  and  pur- 
fosesy  without  publication  of  banns^  or  the  consent,  or  any  of 
the  formalitiesj  set  forth  in  the  adverse  Allegation,  and  at 
the  time  of  the  marriage,  Mr.  and  Mrs.  Dey  were  Protest^ 
sots;  that  whatever  formalities  may  have  been  required,  at 
the  time  of  the  marriage,  according  to  the  laws  and  ordi- 
BSDces  in  force  at  Demerara,  for  the  due  performance  and 
vslidity  of  marriages  solemnized  in  that  colony  between 
nsdves  resident  there,  a  marriage  solemnized  according  \o 
the  laws,  usages,  and  customs  of  the  place  wherein  it,  was 
solemnized,  and  valid  according  to  such  lawsj  usages,  and 
customs,  is  good  and  valid  to  all  intents  and  purposes,  and 
that  the  marriage  in  question^  having  been  solemnized  at 
St  Luda  according  to  the  laws,  usages^  and  customs  ihm 
10  ferce  at  that  island,  is  a  good  and  valid  marriage  to  all 
iatenta  and  purposes. 
This  Allegation  was  admitted  after  opposition. 
Sir  J.  Dadson^  Q.A.,  and  Dr.  Jenner^  for  the  husband. —  AaouxviiT. 
There  is  no  doubt  as  to. the  fact  of  marriage;  that  it  was 
sdemnized  by  a  minister  of  the  Church  of  England,  in  vir- 
tue of  a  License  from  the  Governor  of  the  island  of  S%. 
Luda,  and  there  is  no  dispute  that  the  parties  were  Pro- 
testants.    The  presumption  of  the  law  is  always  in  favour  of 
marriage,  and  when  there  is  a  fact  of  marriage,  attended  by 
all  tb^e  drcumst^ces,  the  presumption  is  strengthened,  and 
a  party  who  undertakes. to  set  aside  such  a  marriage  must 
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June  19.     prove  beyond  the  possibility  of  doubt  that,  by  the  lex  loci,  it 

WardT^  Da/,  "  '"valid.    The  only  question,  then,  is,  what  is  the  marriage 

]aw  of  the  island  of  St.  Lucia,  and  whether  the  marriage  in 

question  is  in  conformity  to  that  law  ?  and  our  witnewes 

establish  the  affirmative. 

Dr,  AddamSf  for  the  executors. — The  law  of  marriage  in 
St.  Lucia,  according  to  Mr.  Burge^*  is  governed  by  the  law 
of  France  before  the  Revolution.  Then,  is  this  a  marriage 
which  would  be  good  by  the  law  of  France  before  the  Rev<»> 
lution?  That  question  answers  itself,  for  this  was  a  mar- 
riage solemnized  by  a  minister  of  the  Church  of  England, 
according  to  the  rites  and  ceremonies  of  that  Church.  It 
is  said,  semper  prcesumitur  pro  mairimonio;  but  here  the 
marriage  was  in  violation  of  the  rights  of  the  mother.  In 
Roman  Catholic  countries,  it  is  not  sufficient  that  the  mar- 
riage is  solemnized  by  a  minister  in  Holy  Orders  of  the 
Church  of  England.  In  Lockwood  v.  Lockwood^f  Dr.  Lush- 
ington  said  **  he  was  not  aware  of  any  instance  in  which  a 
marriage  celebrated  abroad,  in  the  dominions  of  a  foreign 
prince,  had  ever  been  pleaded  to  be  a  good  and  valid  marriage^ 
unless  it  was  according  to  the  lex  loci,  or  had  been  solemnised 
in  the  house  of  the  British  ambassador  or  minister  of  some 
'  sort.  Here  w^s  a  marriage  solemnized  at  Rome,  by  an  English 
priest,  between  two  English  Protestants ;  and  how  that  could 
be  a  good  and  valid  marriage  by  the  lex  loci  he  was  yet  to 
learn."  In  R^ding  v.  Smith,X  Lord  Stowell  observed :  ''The 
marriage  took  place  at  no  great  distance  of  time  from  the  com- 
pelled surrender.  This  case,  therefore,  has  no  resemblance 
to  the  case  of  Ireland,  the  Isle  of  Man,  the  plantations,  or 
even  Minorca,  where  recognized  civil  governments  had  been 
established,  and  a  permanent  system  introduced,  of  whidi 
all  must  be  supposed  cognizant."  This  case  is  with  us. 
'<  The  Cape  was  conquered,  but  not  ceded,  and  it  remained 
for  a  treaty  of  peace  to  decide  to  whom  it  was  to  belong. 
The  ancient  civil  sovereignty  was  suspended,  and  no  other 
fully  established  in  its  place." 

*  Col.  Law,  1  Vol.  12*.  t  3  Mo.  Law  Mag.  278. 

:  2  Hagg.  C.  R.  388. 
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Dr.  TwisSf  on  the  same  side. — The  principle  upon  which  Jonb  19. 
mnriages  are  held  to  be  valid  or  invalid  is  twofold ;  they  ^r  ,  »> 
mortbe  solemnhsed  either  according  to  the  law  of  the  coun- 
try to  which  the  parties  belong,  or  to  that  of  the  country 
where  they  were  living.  The  parties  in  this  case  belonged 
toDemeraray  and  they  were  married  at  St.  Lucia.  Although 
tlie  governor  of  that  island  might  give  permission  to  the 
pirties  to  do  an  act  of  this  sort,  his  License  does  not  make 
tlie  marriage  good.  If  the  marriage  is  to  be  good,  it  can- 
not be  so  by  the  law  of  the  place;  it  roust  be  by  the 
general  law. 

Sir  H.  Jsnnsr  Fust.  Judqhknt. 

This  question  lies  in  a  narrow  compass.  The  title 
if  the  husband  to  administration  depends  upon  the  validity 
if  the  marriage ;  if  it  is  valid,  the  deceased  had  no  right  to 
uke  a  will ;  on  the  other  hand,  if  the  marriage  is  invalid,  she 
lid  the  power  of  disposition  over  her  property.  The  ques- 
ioo,  therefore,  is,  the  validity  or  invalidity  of  the  marriage, 
rhich  must  be  determined  by  the  facts  admitted  in  the 
»iae,  and  the  effect  of  the  evidence. 

In  support  of  the  law  as  pleaded  on  behalf  of  the  hus-  Evidence  as 
mad,  Mr.  Atthill,  the  Attorney  General  of  the  island  of  ^^^  ^^'^  ^' '^"• 
k.  Lucia, — a  person  well  qualified  to  instruct  the  Court  as 
»  the  law  of  the  island, — says,  '*  I  am  clearly  of  opinion 
hat,  by  the  laws  and  ordinances  for  the  regulation  of  mar- 
iages  in  the  island  of  St.  Lucia,  in  force  at  the  time  of  this 
narriage,  a  marriage  between  persons  professing  the  Pro- 
:e8tant  religion,  had  and  solemnized  in  pursuance  of  a 
license  from  the  Governor  of  the  island,  by  a  minister  in 
Holy  Orders  of  the  Church  of  England,  or  officiating  as 
mch,  in  the  presence  of  two  witnesses,  is  a  good  and  valid 
sarriage  to  all  intents  and  purposes,  without  publication  of 
mans,  or  any  of  the  formalities  referred  to  in  the  adverse 
lUegation  ;  and  assuming  as  a  fact  that,  at  the  time  of  the 
narriage  in  question,  Mr.  and  Mrs.  Dey  were  members  of 
he  Protestant  Church,  and  that  the  marriage  was  had  and 
oleninized  as  pleaded,  I  have  no  doubt  that  such  marriage 
ras  and  is  a  good  and  valid  marriage,  to  all  intents  and 
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June  19.  purposes,  according  to  the  laws  and  practice  of  the  isltndi 
W  d  V  Dot  *"^  ^^^  issue  born  of  the  marriage  would  be  legitimate^ 
and  entitled  to  inherit  property  moveable  and  iromoveabkiB 
St.  Lucia/*  Nothing  can  be  more  plain,  preciscy  and  unhe* 
sitating,  than  this  gentleman's  opinion  as  to  the  law  of  tht 
island  of  which  he  is  Attorney-General,  and  the  Court  il 
bound  to  pay  great  regard  to  it ;  the  law  being  laid  down 
by  this  witness,  without  doubt  or  hesitation,  as  stated  in  ih^ 
plea. 

Another  witness  examined  on  the  same  Allegation  k  Mr* 
La  Caze,  the  acting  Chief  Justice  of  St  Lucia,  a  person  wd 
capable  of  informing  the  Court  as  to  the  law  of  the  island. 
He  says :  <*  I  am  clearly  of  opinion  that^  by  the  laws  ftr 
the  regulation  of  marriages  in  the  island  of  St.  Lucia,  III 
force  at  the  time  of  the  marriage,  a  marriage  between  pert 
sons  professing  the  Protestant  religion,  had  and  solemnisil 
in  pursuance  of  a  License  from  the  Governor  or  officer  sdf 
ministering  the  government  for  the  time  being,  by  a  minislff 
in  Holy  Orders  of  the  Church  of  England,  or  officiating  si 
such,  in  the  presence  of  witnesses,  is  a  good  and  valid  fou* 
riage  to  all  intents  and  purposes,  without  publication  of 
banns,  or  the  consent,  or  any  of  the  formalities,  set  fbrth  ni 
the  article  of  the  Allegation  now  read  to  roe."  Here  sgsb 
18  an  unhesitating  opinion  from  the  acting  Chief  Justice  if 
the  island,  confirming  the  opinion  of  the  Attomey«Genefslk 
that  such  a  marriage  would  have  been  a  good  and  vaM 
marriage,  to  all  intents  and  purposes,  in  1837,  at  St.  Luda. 
This  is  the  testimony  as  to  the  law  on  behalf  of  the  ho* 
band,  claiming  the  property  of  his  wife. 

On  the  other  hand,  witnesses  have  been  examined  t4rriio# 
that  it  is  not  a  good  and  valid  marriage  according  to  the  Isir 
of  St  Lucia.  The  first  is  Mr.  Reddie^  the  late  Chief  Justice 
of  the  island ;  and  he  says :  ''  I  am  of  opinion  that*  by  the 
laws  and  ordinances  in  force  in  the  year  1837,  and  still  in 
force,  for  the  regulation  of  marriages  in  the  island  of  St 
Lucia,  no  marriage  in  general  could  be  contracted  so  «s  to 
be  good  and  valid  in  law^  as  contracted  in  conformity  with 
such  laws  and  ordinances  in  force  in  the  said  island,  if  coDw 
traded  without  due  publication  of  banns  first  made  upon 
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ereral  occasions  (feast  days),  at  competent  intervals,      Jvki  19. 

ander  dispensation  accorded  by  the  authorities  of  jy^^trdT'Dm. 

the  Church   of  England  or  the   Roman  Catholic 

I,"— which  shows  that  there  was  a  power  of  dispensa- 

mewhere,  and  here  it  was  exercised  by  the  Governor 

island,  who  issued  the  License :  ^'  and  unless  such 

1^  shall  have  talcen  place  in  the  presence  of  at  least 

redible  witnesses,  and  with  the  consent  first  had  and 

•d  of  the  mother  of  the  woman,  if  under  age  and 

mate.'*     That  is  the  general  law  of  the  island  ;  but  he 

d,  **  unless  under  dispensation  accorded  by  the  autho- 

r  either  the  Church  of  England  or  the  Roman  Catholic 

I,**  according  to  the  religion  of  the  parties,  whether 

ants  or  Roman  Catholics.  But  he  goes  on :  '*  What  may 

requisites  upon  which  the  dispensations  I  have  men- 

ooald  be  legally  obtained,  I  am  not  competent  to  say." 

ore,  he  gives  no  opinion  upon  that  point.     Now  the 

ey-General  and  the  Chief  Justice  have  given  an  opi« 

lat  the  License  in  this  case  is  a  good  and  valid  dispensa- 

rhis  witness  adds : ''  I  am  not  competent  to  speak  to  the 

iastical  Law  of  either  Church.    In  my  official  capacity 

Kf  Justice,  I  had  no  Ecclesiastical  jurisdiction  in  the 

of  8t.  Lucia.    I  did  not  take  cognizance,  therefore,  or 

un  the  question,  of  the  validity  of  any  marriages  in  the 

except  those  by  civil  contract,  leaving  it  to  the  Courts 

mpective  Churches  to  decide  as  to  the  validity  of  their 

uariages.**     So  that  he  gives  no  opinion  as  to  the  law 

3g  marriages  in  the  island  other  than  those  by  civil 

ct.     '*  There  were  no  Ecclesiastical  Courts,"  he  says ; 

i  was  no  Ecclesiastical  jurisdiction  at  all,  in  the  island* 

;e  what  I  have  described  above  to  be  the  requisites  to 

Hdity  of  a  marriage  such  as  I  have  referred  to  in  the 

of  St.  Lucia,  they  being  the  regulations  prescribed  in 

t  of  all  marriages  as  fixed  by  the  laws  and  ordinances 

aid  still  in  force  in  the  island  in  respect  to  marriages  of 

II  Catholics  in  the  island,  being  the  Edicts  of  the  Kings 

Dce :  no  part  of  the  law  of  the  Ecclesiastical  Courts  of 

Dd  having  been  as  yet  introduced  so  as  to  have  effect 

t  island  of  St.  Lucia."     He  adds :  **  I  would  observe 
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Jdki  19.  that,  in  the  island  of  St.  Lucia,  we  have  always  considerad 
Ward  V.  Dm,  ^^^^  marriages,— -marriages  celebrated  there  otherwise  dm 
in  the  terms  of  the  said  Edicts,— as  not  void,  but  vddibls 
by  competent  authority,  such  authority  not  existing  in  the 
island."  So  that  they  are  only  voidable,  not  void,  and  $n, 
therefore,  good  until  avoided  by  competent  authority.  I  do 
not  see  that  the  opinion  of  Mr.  Reddie  is  contrary  to  thQ 
opinions  of  the  Attorney-General  and  the  Chief  Justice. 

Another  witness,  Mr.  Norton,  a  barrister,  speaks  to  the 
marriage-law  of  Demerara,  having  administered  the  hw     ^ 
there  as  puisne  judge  in  that  colony.  .       \ 

Another  gentleman  who  has  been  examined  on  behalf  of 
the  executors  is  Mr.  Gabriel  Agostini,  at  present  in  tfa« 
employ  of  a  commercial  house  in  the  city  of  London,  hot 
intending  to  follow  the  occupation  of  a  professor  of  liten- 
ture  ;  he  is  a  member  of  the  bar  of  St.  Lucia,  and  formerly 
practised  there,  and  in  1835  was  appointed  Attomtj* 
General.  He  says  that  by  the  laws  and  ordinances  in  force 
for  the  regulation  of  marriages  in  the  island  in  18S7,  ao 
marriage  in  general  could  be  contracted  there,  so  as  to  be 
good  and  valid,  without  due  publication  of  banns  first  madi^ 
unless  dispensed  with  as  pleaded  in  the  Allegation,  and 
without  the  consent  and  forms  there  set  forth  ;  that  **  audi 
consent  of  the  parent  or  recognized  parent  could  only  be 
dispensed  with  upon  a  formal  process  before  the  Roy4 
Court  of  (what  are  termed)  Soumissions  respeciueuses  beiflf 
made,  by  which  process,  upon  notice,  the  parent  is  con* 
pelled  to  state  the  grounds  of  refusal ;  upon  the  insufficienqr 
of  which  grounds  the  Court  takes  upon  itself  to  decide < 
that  must  be  a  process  anterior  to  the  marriage*  The  law, 
regulating  the  question  of  marriages  solemnised  on  tlie 
island  to  the  effect  above  stated  by  me,  will  be  found  in  tbt 
Coutume  de  Paris,  and  in  the  Ordinances  of  France  of  1687, 
and  some  other  Ordinances  of  the  kings  of  France;  and 
these  laws,  having  been  previously  prevailing  in  the  isLand* 
were  recognized  and  confirmed  as  the  still  existing  and 
future  laws  of  the  island,  under  the  authority  of  the  Britiah 
Government,  by  a  Proclamation  of  Brigadier-General 
George  Prevost,  in  July,  1800,  which  is  duly  recorded  in 
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tk  Royal  Court  of  the  island,  and  will  be  found  in  the      Jnvi  19. 

Code  de  la  Martinique,  vol.  v. ;  and  such  laws  have  been  w^JTZ'  j)^» 

erer  since  and  are  still  recognized  as  the  law  regulating 

qaestioiis  of  marriages  in  the  island  of  St.  Lucia."     But  this 

tt  DO  negative  to  the  opinion  of  those  gentlemen  who  de- 

poK  to  the  validity  of  a  marriage  between  British  Protest- 

lot  sabjects  according  to  the  rites  and  ceremonies  of  the 

Charch  of  England,  by  a  minister  of  that  Church,  under  a 

Bcense  from  the  Governor  of  the  island.    He  states  the  gene- 

nl  law  of  St.  Lucia ;  but  a  dispensation  might  be  had  from 

thit  law ;  he  does  not  say  that  a  dispensation  might  not  be 

obtained,  or  that  the  license  of  the  Governor  is  not  a  good 

aid  valid  dispensation.    I  do  not  apprehend  that  the  opinion 

of  this  gentleman  is  in  any  degree  contrary  to  the  opinions 

ofthe  Attorney-General  and  the  Chief  Justice. 

The  other  witness  is  Mr.  Bent,  Secretary  to  the  Chief 
Jtitice  of  British  Guiana,  having  previously  been  an  Advo- 
ctfe  of  the  Bar  of  St.  Lucia.  He  says,  the  prevailing  law  of 
the  island,  up  to  the  time  he  left  it  (in  1836),  was  the  old 
French  law,  and  in  his  opinion,  according  to  the  laws  in 
i<*oe  there  for  the  regulation  of  marriages  up  to  that  period, 
t  publication  of  banns,  and  in  case  of  minors,  the  consent  of 
parents,  and  in  case  of  persons  born  out  of  wedlock,  of  the 
mother,  were  essential  to  the  validity  of  a  marriage  in  that 
idand,  according  to  the  lex  loci,  and  that  such  publication 
af  banns  could  not  be  dispensed  with  but  with  consent  of 
parents,  or  the  next  of  kin,  or  guardians.  <<  I  am  of  opi- 
nion,** he  says,  ^  that  a  marriage  had  in  the  island  of  St. 
Locia  under  the  circumstances  articulate, — in  the  absence, 
that  is,  of  due  publication  of  banns,  and  of  consent  on  the 
part  of  the  parent,  or  next  of  kin,  or  guardian,  the  female 
being  a  minor, — is  not  a  good  and  valid  marriage  according 
to  the  lex  locu  I  do  not  know  that  marriages  were  ever 
had  by  license  in  the  island  of  St.  Lucia  ;  I  do  not  know 
what  authority  existed  there  for  the  granting  of  marriage 
lioentes."  So  that  he  knows  nothing  at  all  upon  the  point 
ii  to  whether  marriages  could  be  had  by  virtue  of  a  license; 
b  opinion  does  not,  therefore,  go  the  length  of  contradict- 
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June  19.     ing  the  opinions  of  the  Attorney-General  and  the  Chief 

The  result  and  effect  of  the  evidence  is, — without  going 
into  the  general  question  as  to  marriages  conformable  to  the 
iex  locij — according  to  the  opinion  of  the  Chief  Justice  and 
the  Attorney- General  J  this  is  a  good  and  valid  marriage^ 
and  I  am  of  opinion,  as  far  as  the  evidence  goes,  that  the 
Marriage  valid,  marriage  had  and  solemnized  between  these  parties  is  good 
and  valid  according  to  the  lex  loci,  and  being  so,  it  is  good 
and  valid  everywhere  else.  I  pronounce,  therefore,  that  the 
husband  has  proved  his  case. 

Proctors : — Longden,  (or  the  executors ;    Wadeaoth  for  the  husband.' 


A  will,  which,  Williams  v.  Jones.— Cat/««. — This  was  a  busineos  eC 
at  tlie  date  of  granting  administration  of  the  effects  of  William  Williaa«y 
was   deposited  ^^^  *^^®^  '^^^  January,  1848,  promoted  by  Anne  Witliamii 

with  thedrawer,  widow,  relict  of  the  deceased,  against  John  Jones,  one  of 

and  a  vc&r  bG» 

fore  the  death  ^^^  executors  named  in  a  will  of  the  deceased,  who  left  be* 

of  the  deceased,  hind  him,  besides  his  widow,   several  nephews  and  tueoeib 

ques^  deltver^  ^"  ^^®  ^^^^  October,  1845,  he  made  and  duly  executed  hb 
ed  to  him  to  will,  whereof  he  appointed  William  Owen,  solicitor  (who 

was  founTafter  P'"®?^^^  ^^^  will),  and  John  Jones,  executors.      On  the 
bis  death  in  his  20th  November  following,  having  purchased  some  freehold 

up'^^*wi'th^*^the  P''®P®r^y»  ^®  made  a  codicil  to  his  will,  whereby  he  devised 
first  sheet,  con-  the  same  to  his  wife  in  fee.     Mr.  Owen  retained  posseaBskft 

«tinl"f  ^^f  ^"^^  o^  the  will  and  codicil  from  the  times  of  their  ezecutkNl 
stance    of   the 

will,    detached  until  about  a  year  before  the  deceased's  death,  when,  at  hia 

Hel"**on*^the  ""^^l"®^**  ^^  ^^^^  ^^^^  ^  ^^^  deceased's  house  and  left  them 
presumption  of  with  him.     Soon  after  the  deceased's  death,  the  will  and 

law,  that  It  was  codicil  were  found  in  a  pisreon-hole  in  a  bureau  in  the  de- 
done    by    the  . 
deceased  ammo  ceased's  parlour  (being  the  place  where  they  were  depositea 

revocandu         by  the  deceased,  when  left  with  him  by  Mr.  Owen),  bat  the 

first  sheet  of  the  will  had  been  detached  and  removed.    Tht 

widow  prayed  administration,  alleging  that  the  deceased  had 

died  intestate.   Mr.  Jones,  one  of  the  executors,  propoanded 

the  will  and  codicil,  in  an  Allegation,  which  pleaded  that 
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tbe  death  of  the  deceased  was  sudden  ;  that  when  the  will      Jimc  19. 

and  codicil  were  led  with  him  by  Mr.  Owen  (pursuant  to     wiirH^y 

hit  verbal  request,  communicated  by  Mrs.  Williams)*  the        Jones, 

deceased  said  to  Mr.  Owen  that  **  he  wished  to  reconsider 

bit  willy  as  to  the  disposal  of  his  real  estate*  as  he  doubted 

thcdier  he   had  not  given   his  nephew  John  Lloyd  too 

Bocfa ;"  that  in  November,  1847,  an  intimate  friend  of  the 

deoeised,  and  one  of^  the  attesting  witnesses  to  his  will,  saw 

him  at  his  house,  and  in  the  course  of  their  interview,  the 

deceased  said  ''  he  should  like  to  make  his  will  so  that  the 

parties  interested  under  it  could  not  make  away  with  the 

pn^Kity  ;*'  adding,  '*  perhaps  I  have  left  too  much  to  the 

WDe  person ;"  that,  in  other  respects,  the  deceased  never 

expressed  any  doubts  or  misgivings  as  to  his  will,  or  any 

wish  or  intention  to  alter  it,  and  in  various  conversations 

with  intimate  friends,  down  to  within  a  very  short  period  of 

b  decease,  he  spoke  of  his  will  in  terms  of  approbation,  as 

•  subsisttng  will ;  that  he  was  at  all  times  on  the  best  and 

nost  affectionate  terms  with   his   nephew,   John    Lloyd, 

whom  he  always  spoke  of  very  highly ;  that  he  was  on  no 

temis  of  intimacy  with  his  heir-at-law,  or  (excepting  John 

Uoyd)  with  his  next  of  kin ;  that  the  first  sheet  of  the  will, 

BOW  missing,  contained  an  appointment  of  executors  and 

trestees,  the  devise  of  his  real  and  personal  estate  upon 

trust,  the  former  to  be  enjoyed  by  his  widow  during  life  or 

widowhood,  then  to  go  to  John  Lloyd  absolutely ;  the  per- 

MDalty  to  the  use  of  his  widow  during  widowhood  ;  and  the 

Allegation  prayed  probate  of  the  will  with  the  first  sheet 

supplied  from  the  draft. 

In  her  Affidavit  of  Scripts,  Mrs.  Williams  (the  widow  and 
party)  stated  thaty  two  days  after  the  death  of  her  husband, 
Mr.  Owen  (who  was  a  trustee)  called  at  the  house  and  asked 
W  for  the  will,  which  she  believed  was  in  his  possession; 
but  upon  Mr*  Owen  stating  that  he  had  seen  the  deceased 
deposit  it  in  a  pigeon-hole  of  his  bureau,  she  obtained  the 
kcyi  and,  unlocking  tlie  bureau,  they  found  the  last  three 
sheets  of  the  will  and  the  codicil  ;  that  she  has  since  made 
diligent  search  amongst  the  deceased's  papers  for  the  first 
sheet  of  the  will^  but  has  not  been  able  to  find  the  same. 
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and  verily  believes  that  the  deceased  must  have  removet 
and  destroyed  the  first  sheet. 

Dr,  AddamSf  for  the  executor. — The  question  for  tb 
Court  to  determine  is,  which  is  most  probable,  that  the  tei 
tator  detached  the  sheet  and  destroyed  it  animo  revocandi 
or  that  it  has  been  detached  accidentally  by  him,  or  by  som 
other  person,  but  with  no  intention  on  his  part  to  revoke  i1 
If  he  had  intended  to  revoke  the  will,  he  would  have  de 
stroyed  the  last  sheet,  not  the  first. 

Dr,  R,  Phillimore,  on  the  same  side. — ^The  question  ii 
whether  the  circumstances  of  the  case  do  not  repel  the  pre 
sumption  of  law  ;  whether  reason  and  moral  conviction  d 
not  lead  to  the  presumption  that  the  testator  adhered  to  th 
will.    Saunders  v.  Saunders.*     Welch  v.  Phillips.f 

Sir  J,  DodsoH,  Q.A.,  for  the  widow. — The  first  queatio 
is,  by  whose  act  it  was  that  this  part  of  the  will  was  d( 
stroyed  ;  and,  according  to  every  legal  presumption,  it  wi 
the  act  of  the  deceased  himself.  The  second  point  is,  tli 
eifect  of  that  destruction.  The  most  important  part  of  tk 
will  having  been  destroyed,  and  by  the  deceased,  the  pn 
sumption  is  that  he  intended  to  destroy  the  whole  will  fa 
thus  taking  away  the  substance  of  it.  The  oral  evidence  < 
declarations  is  not  to  be  relied  on ;  they  may  not  have  bee 
made  with  sincerity,  or  they  may  have  been  misunderstooi 
or  not  remembered  with  accuracy. 

Dr,  Jenner,  on  the  same  side. 


JuDOMBHTi 


Sir  H.  Jenner  Fust. 

Under  the  circumstances  of  this  case,  I  have  i 
doubt  as  to  what  the  decision  of  the  Court  ought  to  be. 
is  a  very  unfortunate  case  for  John  Lloyd,  for  I  do  not  b 
lieve  it  was  the  intention  of  the  deceased  to  deprive  him 
all  the  property  he  would  have  taken  under  the  will,  ai 
put  him  on  a  par  with  the  other  relations,  for  it  is  de 
that  he  continued  on  terms  of  friendship,  and  regard,  ai 
intimacy  with  him.  But  I  am  afraid  the  law  in  this  Cf 
will  compel  the  Court  to  pronounce  against  the  papers. 


*  6  Notes  of  Ca.  618. 
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The  drcumstances  of  the  case  are  these :  the  deceased  June  19. 
left  a  widow,  and  nephews  and  nieces,  one  of  the  former  ^yiffiZJH^  - 
bong  his  heir-at-law,  and  John  Lloyd  being  another  ne-  Jonet 
phew.  By  his  will,  he  devised  his  real  estate  in  trust  for  his 
widow  during  life  or  widowhood,  and  upon  her  death  or  re- 
marriage, for  John  Lloyd,  in  fee ;  and  his  personal  estate  he 
Hkewise  gave  to  John  Lloyd  after  the  death  of  his  wife. 
Bat  it  turned  out,  after  the  death  of  the  deceased,  when  the 
will  was  found  in  his  bureau,  where  it  had  been  deposited 
lome  time  before,  that  the  first  sheet  of  the  will  was  miss- 
mg.  Now  the  account  given  by  Mr.  Owen,  the  drawer  of 
the  will,  and  confidential  solicitor  of  the  deceased,  is  that 
the  will,  upon  its  execution,  remained  in  his  possession  till 
about  a  year  before  the  death  of  the  deceased,  when  he  deli- 
vered it  to  him  at  his  request.  He  says,  **  he  told  me  to  do 
»  one  day  when  I  went  coursing  there  on  the  deceased's 
fiom ;  he  said,  '  I  want  you  to  bring  over  my  will,  because 
I  want  to  read  it  at  my  leisure,  and  to  reconsider  it.'  "  So 
that  there  was  an  intention  on  the  part  of  the  deceased  to 
reconsider  his  will,  and  he  requested  it  might  be  delivered 
to  bim  by  his  solicitor  in  order  that  he  might  reconsider  it. 
He  goes  on  to  say  that  he  took  the  will  and  codicil  in  either 
December,  1846,  or  January,  1847,  to  the  deceased.  <'  I 
had  them,"  he  says,  **  enclosed  in  an  envelope  and  sealed. 
1  tore  open  the  envelope  in  his  presence,  and  took  out  the 
will  and  codicil,  unfolded  them,  and  offered  to  read  the  will 
to  him,  for  he  was  not  a  very  literate  man.  He  replied, 
*  No,  I  do  not  wish  you  to  read  it ;  I  can  do  so  at  my  lei- 
sure. I  wish  to  reconsider  it,  as  I  think  I  have  given  ray 
nephew  John  Lloyd  too  much."  Therefore,  there  was  an 
intention  on  his  part  to  reconsider  the  will,  and  with  refer- 
ence to  what  he  had  given  to  John  Lloyd  under  the  will, 
which  the  deceased  thought  was  too  much.  "  He  expressed  ^ 
himself  in  Welsh :  I  do  not  recollect  his  mentioning  any. 
thing  about  his  real  estate,  or  that  he  made  any  distinction 
of  that  sort." 

The  will  was,  therefore,  transferred  by  Mr.  Owen  to  the 
possession  of  the  deceased,  and  being  in  his  possession,  the 
presumption  of  the  law  from  its  destruction,  in  whole  or  in 
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part,  is,  that  it  was  destroyed  by  the  deceased  himself,  and 
without  proof  to  the  contrary,  that,  if  done  by  the  deceased, 
it  must  have  been  done  animo  revocandi.  For  what  other 
purpose  could  he  have  done  it  ?  The  sheet  missing  may  be 
considered  as  containing  the  whole  trusts  of  the  will,  so  that 
the  destruction  of  the  first  sheet  was  the  destruction  of  the 
substance  of  the  will,  and  it  could  be  done  with  no  other  in- 
tention (supposing  it  to  have  been  done  by  the  deceased) 
than  to  revoke  that  will.  If  he  had  any  other  intention,  how 
can  it  be  made  apparent  ?  There  can  be  no  doubt  that,  if 
proved  to  be  the  act  of  the  deceased^  and  not  proved  to  have 
been  done  accidentally  or  inadvertently,  it  must  be  held  to 
be  a  cancellation  animo  revocandi.  Who  could  have  had 
access  to  the  will  who  had  an  interest  to  destroy  it  ?  Mn> 
Williams  had  no  interest  to  destroy  the  will,  for  the  retl 
estate,  which,  without  a  will,  would  go  to  the  heir-at«law, 
is  worth  £80  or  £90  per  annum,  and  the  personalty  does 
not  exceed  £280,  subject  to  a  specialty  debt  of  £100 :  so 
that  her  interest  under  the  will  was  greater  than  under  an 
intestacy.  It  is  proved  that  none  of  the  deceased's  relative! 
besides  John  Lloyd  were  on  intimate  terms  with  him,  and 
therefore  none  of  them  could  have  had  access  to  the  bureau, 
and  it  is  very  improbable  that  any  other  person  should  have 
destroyed  the  will  whilst  it  was  in  his  possession. 

Then  how  is  the  presumption  proposed  to  be  repelled? 
By  declarations  of  the  deceased.     Now  testamentary  deda- 
rations  are  considered  of  little  weight ;  they  may  be  indii- 
cere,  or  they  may  be  misunderstood,  or  misremembered,  and 
not  repeated  in  the  very  words  of  the  deceased.     The  wit- 
nesses may  have  misunderstood  what  he  said  of  John  Lloyd, 
or  very  possibly  the  deceased  may  have  said  so,  and  he  may 
have  intended  to  make  a  new  will,  and  very  possibly  the 
sheet  removed  would  have  been  a  part  of  the   new  wilK 
There  is  a  conversation  spoken  to  by  John  Da  vies,  a  ser- 
vant of  Mrs.  Williams,  and  a  declaration  by  the  deceased  on 
the  5th  January,  1848  (two  days  before  his  death),  which 
seems  to  have  made  an  impression  on  the  mind  of  the  wit- 
ness, who  was  not  examined  until  February,    1849:  "On 
the  Wednci5(lay  before  the  deceased  died,  I  was  in  the  field, 
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a  few  yards  from  the  plantation,  the  deceased's  farm,  and       Jum  19. 
coming  out  of  the  plantation  with  the  deceased,  when  he     ifaaZZl  „ 
aid  to  me,   *  John  Lloyd  does  not  please  me  well,  but        Jonmt, 
it  will   be  a  good  thing  for  him  to  have  this  place  aAer 
me,  for  he  has  a   great   many  children.'"     The  witness 
lays  he  understood  the  deceased  to  mean  that  John  Lloyd 
would  possess   the  land   by  his  will ;   "  but  he   did  not 
meiition  the  will  in  any  other  terms  to  him   upon  that 
or  any  other  occasion."     No  reference  to  the  will  or  codi- 
cil ;  but   *^  it  will  be  a  good  thing  for  him  to  have  this 
place  after  me."      There  must  have  been  something  else 
that  passed. 

But  it  is  not  possible  for  the  Court  to  rely  upon  declara- 
tJons*  The  declarations  here  are  all  one  way  certainly,  in 
&f  oar  of  John  Lloyd;  but  though  all  one  way,  they  wil 
not  destroy  the  presumption  of  law  arising  from  these  facts, 
namely,  that  the  paper  was  in  the  possession  of  the  deceased, 
miderlock  and  key,  and  that  no  person  could  have  had 
•ecess  to  the  paper  who  had  any  interest  to  destroy  it.  To 
what  conclusion,  then,  can  the  Court  come,  but  that  it  was 
die  act  of  the  deceased  himself,  possibly  with  the  intention 
that  the  sheet  should  form  part  of  a  new  will  ?  But  that 
would  not  do ;  unless  the  deceased  destroyed  the  will  under 
the  impression  that  he  had  another  will,  that  circumstance 
would  not  be  sufficient  to  do  away  with  the  intention  of  the 
deceased  to  destroy  the  will.  There  have  been  cases  in 
which  the  Court  has  come  to  a  different  conclusion  from  the 
probability  that  the  paper  was  destroyed  by  another  person 
than  the  deceased  animo  revocandu  In  Saunders  v.  SauU' 
ierSf  as  in  other  cases,  there  were  strong  grounds  of  suspi- 
cion, and  the  Court  came  to  the  conclusion  that  it  was  not 
the  act  of  the  deceased,  being  guided  by  circumstances 
which  showed  how  extremely  improbable  it  was  that  the 
deceased  should  have  destroyed  the  will,  and  how  probable 
it  was  that  it  was  the  act  of  other  persons,  whose  interest  it 
was  to  do  it. 

Upon  the  whole,  I  am  of  opinion  that  the  presumption  of     Will  held  to 
law  has  not  been  repelled.     It  may  have  been  the  intention  ^  revoked 
}f  the  deceased  to  make  another  will,  but  that  will  not  do  if 
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he  destroyed  the  paper  animo  revocandi,     I,  therefore,  pro- 
nounce against  the  validity  of  the  will. 

Proctors :  — Heales,  for  the  widow ;   Townsend,  for  the  executor. 


4M  Se$s, 

Collision  — 
Practice.  — ' 
Where     the 
amount  of  da- 
mage had  been 
referred  to  the 
Registrar    and 
Merchants, 
who     reduced 
the  claim  of  the 
plaintiffs    from 
£1.375  to  £800, 
their      Report 
being  confirm- 
ed, the  Court, 
on  Motion, con- 
demned   the 
plaintiffiB  in  the 
costs     of    the 
Reference. 
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Junk  20. 

Thb  "Shamrock"  (Burbidgb). — Motion. — This  wtt 
originally  a  cause  of  damage,  in  which  the  owners  of  • 
schooner,  called  the  Thwaites,  sought  to  recover  the  Talueof 
their  vessel,  which  had  been  run  down  by  the  brig  Shamrock 
off  Dungeness.  The  Court,  assisted  by  two  Elder  Bre- 
thren of  the  Trinity  House,  pronounced  (February  20th)  fbr 
the  damage,  with  costs,  and  referred  the  amount  to  the 
Registrar  and  Merchants.  The  owners  of  the  schooner  gave 
in  a  claim  for  £1,375.  9s.  lid. ;  the  Registrar  returned  only 
£800. 13s.  9d.,  taking  off  £574. 16s.  2d.  This  Report  was 
confirmed  on  the  12th  June. 

Dr,  Addamsj  on  behalf  of  the  owners  of  the  Shamrock, 
now  moved  the  Court  to  condemn  the  other  party  in  the 
costs  of  the  reference,  contending  that,  if  the  claim  had 
been  moderate,  the  owners  of  the  Shamrock  might  have 
paid  it,  and  thus  saved  the  expense  of  a  reference. 

Dr.  Phillimore,  for  the  owners  of  the  schooner. — The  re- 
ference was  a  matter  of  course.  This  objection  ought  to 
have  been  set  forth  in  an  Act  on  Petition ;  the  Court  woald 
not  decide  such  a  question  on  Motion.  The  principal  de- 
duction by  the  Registrar  and  Merchants  was  a  claim  made 
by  mistake. 


JODQMXKT. 


Dr.  Lushington. 

The  question  is,  as  to  the  costs  of  a  reference  to 
the  Registrar  and  Merchants,  which,  in  all  cases  of  damage, 
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ceashy  made.     The  ground  of  the  Motion,  to  con-      Jumb  20. 
be  parties  who  have  proceeded  in  the  costs  of  the      ^ — V. 
e,  isy  that  a  very  large  ium  was  claimed  and  a  com- 
ly  small  sum  allowed. 

Srst  point  is,  whether  I  ought  to  hear  a  question  of     Form  of  pro- 
id  by  way  of  Motion,  or  whether  it  ought  to  have  needing. 
sed  by  an  Act  on  Petition.     Now  I  am  not  prepared 
iiat,  in  all  these  cases,  it  is  necessary  to  proceed  in 
!r  form  :  I  think  1  shall  presently  give  good  reasons 

8  not  incumbent  on  the  parties  so  to  proceed.  The 
ject  of  proceeding  by  an  Act  on  Petition  would  be 
estigation  of  all  the  circumstances  of  the  case,  in 

9  satisfy  the  Court  that  claims  had  been  improperly 
'd,  and  were  of  a  nature  not  to  be  allowed.  But 
le  Report  is  once  confirmed,  it  must  be  taken  that 
riatrar  and  Merchants  have  done  rightly,  and  I  take 
r  view  of  the  case  than  appears  on  the  face  of  the 
ings.  There  are  various  grounds  on  which  the 
night  be  allowed,  or  disallowed,  as  the  case  might 

might  be  that  the  demand  was  exceedingly  exor- 
it  might  be  that  some  of  the  items  arose  from  pure 
y  and  that  others  in  their  nature  were  of  a  doubtful 
er*  It  does  not  follow,  I  think,  that  any  moral  blame 
I  to  a  party  simply  because  he  advances  a  claim  be- 
;  Registrar  and  Merchants  which  they  consider  can- 
received.  But  I  am  not  to  decide  the  case  on  such 
rations ;  I  am  to  decide  it  on  this  principle,  that  a 
rge  amount  has  been  demanded,  and  that  it  has  not 
ipported.  Whatever  may  be  the  cause  why  the  de- 
las  not  been  supported,  the  Court  is  not  to  inquire. 
It  now  speaking  of  a  small  amount ;  I  never  would 
I  the  party  of  costs  where  the  variation  between  the 
aimed  and  the  sum  allowed  was  small  in  amount, 
ntion  is^  whether,  when  it  is  very  large,  the  Court 
not  to  adopt  the  course  usually  taken,  namely,  to 
n  the  party  who  made  the  claim  in  costs.  What  is 
iciple  of  costs  ?  To  indemnify  the  party  put  to  the 
[t  does  not  follow  that  a  party  condemned  in  costs  in 
lary  suit  has  any  blame  attaching  to  him.  He  may 
ni.  Q 
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Junk  20.  fail,  having  an  excellent  cause ;  he  may  fail  because  he  ha 
ShamZck  ™>*'*^®'^  ^^c  J*w>  or  he  may  fail  for  want  of  evidence ;  but 
as  the  other  party  has  been  exposed  to  hazard,  and  as  the 
law  must  inflict  costs  on  one  side  or  the  other,  it  gives  dfi 
costs  to  the  party  so  exposed,  without  entering  into  ques- 
tions of  this  sort.  Supposing  every  one  of  these  demandi 
were  not  only  bond  Jide  made,  but  of  a  doubtful  character, 
— a  character  which,  in  a  moral  sense,  would  justify  the 
party  who  made  the  claim ;  if  he  fails,  he  is  in  the  posidoD 
of  every  other  suitor  who  fails  in  his  demand.     In  this 


Motion  pro-  \  ghall  pronounce  for  the  Motion,  and  compel  the  party  to 
pay  the  costs,  for  the  reason  clearly  stated  by  Dr.  Addatns, 
that  if  the  demand  had  been  precisely  what  it  ought  to  have 
been  in  the  contemplation  of  the  law,  it  might  have  beeh 
paid  in  the  first  instance ;  and  the  party  must  have  beeli 
put  to  expense,  more  or  less,  to  effect  the  reduction.  Cctt' 
mon  justice  induces  me  to  say  that,  where  there  is  so  greit 
a  failure  as  £575  out  of  £1,375,  the  party  effecting  tfail 
deduction,  so  far  from  being  saddled  with  costs,  is,  in  jot- 
tice,  entitled  to  them. 

Proctors : — F,  Ckarkaon,  for  the  brig ;  Glennie^  for  the  schooner. 


Vrerogatibe  OTourt  of  OTaitterfiurv.        \ 

4rfA  8es8,  Junk  22.  j 

Practice.—       CuLLUM   AND   CULLUM  K),   SbYMOUR.  —  MofMMl.— «TUl   \ 

After  the  ad-  ^as  a  cause  of  proving  the  will  of  Anthony  Seymour,  !»*•  1 
mission  of  pleas  ii_i  ,  ^  ^       ^    .       *  '^ 

on  both  sides,  "Jotcfd  by  the  executors  named  in  a  will  dated  27th  Jutoe, 

and   witnesses  1848,  against  the  widow  of  the  deceased,  sole  executrit  arid 

had  been  exa-       .  i  i       ^  ,  .  .,,.., 

mined  on  one  universal  legatee  named  m  a  will  bearing  date  Ist  Septem^ 

of  them,  before  ber,  1848. 

the    evidence,      -^*  Harding,  on  behalf  of  the  executors,  apfilied  to  flie 
an  application  Court  to  dismiss  from  the  cause  John  Cullum  the  elder,  on 


\ 
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[ation  of  probate  of  the  will  in  which  he  ib  named      Jvmx  22. 

br  the  purpose  of  enabling  his  wife  to  be  examined      csIilZ. 

IS  in  support  of  one  of  the  articles  of  the  Allega-      S^fnumrl 

in  by  the  executors,  and  admitted  as  reformed,  ^^  .  ^^^^. 

e  pleaded  certain  declarations  of  the  deceased  in  tor,  party  in  the 

he  will  of  June,  1848.  «^."»«'5^  **«f|»- 

'  missed,  m  order 

^fordt   for  the  widow*  opposed  the  application,  chat    bis   wife 

old  V.  Earl,*  Sanders  v.  fVigsim,^  and  Panchard  ^'^^\  ^  «^ 

®        "  mined  as  a  wit- 

ness to  prove  a 
material  fiict, — 

Jbnnsr  Fust. 

The  circumstances  of  the  case  are  these.     On  die  Jodoment. 

f^  Michaelmas  Term,  1848,  Mr.  Jennings  appeared  Dec.  14. 

for  John  Cullum  the  elder  and  John  CuUum  the 
and  alleged  them  to  be  executors  named  in  the 
f  the  deceased,  bearing  date  27th  June,  1848,  and 
«n  duly  sworn,  and  prayed  probate  to  be  granted 

Mr*  Pott  appeared  for  Mary  Seymour,  widow,  the 

alleged  her  to  be  the  sole  executrix  and  universal 
Aned  in  the  last  will  of  the  deceased,  bearing  date 
mber,  1848,  and  prayed  probate  thereof  to  his 
oth  Proctors  were  assigned  to  exhibit  proxies  and 
ffidavits  as  to  Scripts  on  the  Caveat  day.  On  that 
Pott  exhibited  proxy  under  the  hand  and  seal  Dec.  28. 
ty,  with  affidavit  of  Scripts.  Mr.  Jennings  also 
proxies  from  his  parties,  and  affidavit  as  to  Scripts, 
red  he  opposed  the  will  of  September,  1848,  which 

propounded,  and  asserted  on  Allegation,  which 

ght  in  the  Ist  Session  of  Hilary  Term,  and  was    I84f). 

without  opposition  on  the  2nd  Session  ;  Mr.  Pott  ^*"*  ^^j 

gned  to  prove  the  4th  Session.     Witnesses  were 

and  examined,  and  publication  would  have  passed, 

3  Bye  Day,  Mr.  Jennings  asserted  an  Allegation,  Feb.  22. 

B  brought  in  on  the  3rd  Session  of  Easter  Term. 

b  Session,  Mr.  F.  Clarkson  exhibited  proxy  from  May  5. 

DOur,  revoking  the  appointment  of  Mr.  Pott  as  her 

lid  appointing  him  (Mr.  Clarkson)  to  be  her  Proc- 

180.  t  5  Notes  of  Ca.  78.  :  1  riiill.  212. 
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June  212.     tor.    'The  Allegation  brought  in  by  Mr.  Jennings  came  on 
cidiumv      ^°  ^®  debated  on  the  Ist  Session  of  Trinity  Term,  wheathe 
Seymour,      Court  directed  the  4th  and  5th  articles  to  be  reformed,  and 
May  26.  the  Allegation,  as  reformed,  was  admitted  on  the  Srd  Ses- 

June  I4w  sion.     In  this  stage  of  the  cause,   the  Court  is  asked  to  dis- 

miss one  of  the  parties,  in  order  to  allow  his  wife  to  be  exa- 
mined as  a  witness.     Certainly,  under  the  Statute,*  the  law 
as  to  the  competency  of  witnesses  is  greatly  altered  from 
what  it  was :  the  Statute,  in  effect,  declares  that  no  intff- 
est,  great  or  small,  shall  be  a  bar  to  the  competency  of  a 
witness,  unless  a  party  named  in  the  record.    This  Court  ii 
not  a  Court  of  Record  ;  but  it  has  been  held,  in  Sanders  t. 
1Vigstonf\  that  the  Act  applies  to  this  Court.     But  in  that 
case,  the  parties  had  taken  no  step  in  the  cause  ;  they  had 
been  cited,  but  did  not  appear,   and  the  cause  vent  on 
against  them  in  pcenam.     Still  it  was  held  to  be  necestaij 
that  they  should  be  dismissed  before  they  could  be  exa- 
mined, and  Sir  George  Lee's  Cases,  and  particularly  the 
case  cited  by  Dr.  Bayford,  of  Arnold  v.  Earl^  were  referred 
to,  and  it  was  held  to  be  absolutely  necessary  to  dismiss  die 
parties,  in  order  to  render  them  competent  witnesses,  fbr, 
being  parties  in  the  cause,  they  could  not  be  examined  as  wit- 
nesses, notwithstanding  Lord  Denman's  Act    But  in  this  cu^ 
not  only  has  the  party  propounded  the  will,  and  brought  in 
an  Allegation,  in  conjunction  with  his  co-executor,  but  their 
Allegation  has  been  debated,  and  he  defended,  by  his  Connad, 
the  admissibility  of  the  11th  article,  pleading  the  fact  which 
his  wife  is  to  prove,  and  the  Allegation  was  directed  to  ber^ 
formed,  and  was  afterwards  admitted  as  reformed ;  and  at  this 
advanced  stage  of  the  cause  the  Court  is  asked  to  dismiss  this 
party  in  order  that  his  wife  may  be  examined  as  a  witness. 
I  am  not  aware  of  any  case  applicable  to  this,  and  I  am  of 
opinion  that  the  Court  ought  not  to  dismiss  the  party,  and 
that  I  must  reject  the  Motion.     The  party  should  have 
thought  of  this  before,  especially  as  the  fact,  of  the  decla- 
ration of  the  deceased  to  Mrs.  CuUum,  is  pleaded  in  the 
Allegation.    After  this  Allegation  has  been  admitted,  the 

*  6  &  7  Vict.  c.  85.  t  5  Notes  of  Ca.  Si, 
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psrty  asks  to  be  dinnissed^  that  his  wife  may  prove  this  Jumx  22. 

material  ^Kt.    I  reject  the  Motion.  OJbtm  r. 

Vttxtoni'^JemHmgM,  for  the  executors ;  F.  Ctarkaon,  for  the  widow.  Seifmawr. 


Iw  THB  OooDS  OF  WiLLiAM  Bayard^  dbc.  —  Mottofi,  Administra- 
esr-parfe.— The  testator,  by  his  will,  with  thirty-one  codicils  i^miiiiitmtior 
thereto,  appointed  his  wife,  four  of  his  sons,  his  brother,  da    bonU    non 

and  R.  R.,  executors,  and  therein  named  his  Bye  sons  and  had  been  grant- 

,  ,  ,        ed  to  the   at- 

three  of  his  daughters  residuary  legatees,  and  his  daughter  tomeys  of  the 

A.  J.,  wife  of  B.  J.  (afterwards  widow),  residuary  legatee  '^'^j.^''"^  ^*®' 

for  life,  and  substituted  all  and  every  her  child  and  children  deceased,     on 

readuary  legatees  in  respect  to  her  share  after  her  decease,  the    death    of 

such    executor 
Two  of  the  testator's  sons,  named  residuary  legatees  and  ^^i^^     resided 

executors,  died  in  his  lifetime.     In  1805,  probate  of  the  in  Nova  Sco- 
inll  and  codicils  was  granted  to  R.  B.,  the  testator's  bro- ^ju  ^,^j^  proved 
ther,   and  R.  R.,   then  two  of  the  surviving   executors,  there,  and  not 
power  being  reserved  to   the  other  surviving  executors.  |]Jg    jj^fj^    ^f 
Another  of  the  sons  and  one  of  the  unmarried  daughters  representation 
died  without  proving;  and  the  two  executors  (R.  B.  and  jg^^j    i,roken' 
R.  R.),  who  proved  the  will,  having  for  some  time  inter-  and  administra- 
meddled  in  the  goods,  died,  leaving  part  unadministered.  JJ.°"  refuswTto 
In  January,  1829,  administration,  with  will  and  codicils  an-  one  of  the  resi- 
ncxed,  of  the  unadministered  effects,  was  granted  to  G.  R.  g"*^itutS,^tbe 
and  W.  A.  P.,  as  the  attorneys  of  S.  V.  B.,  the  son  and  sur-  executor's  exe- 
▼iring  executor  named  in  the  will,  who  was  then  residing  in  J^g^jeiu^viMtMn 
Nova  Scotia,  and  who  died  in  18S2,  whereby  the  Letters  of  the  jurisdiction 
Administration  of  the  unadministered  effects  of  the  testator  ®^  ^^^  Court, 
so  granted  to  his  attorneys  expired,  some  part  of  the  goods 
of  the  testator  still  remaining  unadministered.     S.  V.  B.  left 
a  will,  executed  in  1828,  whereof  he  appointed  his  two  sons 
and  his  wife  executors,  all  of  whom  resided  in  New  Brunswick, 
and  who  in  June,  1832,  duly  proved  the  will  in  Nova  Scotia, 
bat  neither  had  as  yet  proved  the  same  in  this  Court.     All 
the  residuary  legatees  and  the  residuary  legatee  for  life  (the 
testator's  children)  named  in  the  will  of  the  testator,  William 
fiajard,  were  now  deceased,  and  there  was  no  representative 
of  him  under  the  authority  of  this  Court.     There  was  due 
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Bayard f  dec. 


Motion. 


to  the  estate  of  the  testator,  as  residuary  legatee  named  io 
the  will  of  his  late  son,  J.  B.,  deceased,  a  trust  fund  of 
£1,961  Three  and  a  Quarter  per  Cents,  with  accumulatioDS 
thereon,  to  obtain  which  a  legal  representative  of  the  testator 
was  required. 

Dr.  Jennerf  for  one  of  the  children  of  A.  J.,  widow,  de- 
ceased (whilst  living  the  residuary  legatee  for  life  named  in 
the  will),  and  as  such  one  of  the  residuary  legatees  substi- 
tuted in  the  will,  moved  for  administration,  with  will  and 
codicils  annexed,  of  the  goods  \et\  unadministered.  The 
question  is,  what  is  the  effect  of  a  grant  of  administration  19 
an  attorney  ?  If  an  executor  dies  without  proving  the  will, 
as  in  this  case,  his  executor  is  not  an  executor  of  the  other's 
testator.  Is  probate  granted  to  an  attorney  a  grant  to  sa 
executor  ?  Is  not  the  chain  of  representation  broken  ?  An 
attorney  is  only  a  sort  of  agent.  fVankfard  v.  Wankfari** 
Re  Hind.f    Re  Buliock.X 


DsCRXI. 


Motion 
jected. 


re* 


Sir  H.  Jenner  Fust* 

I  understand  from  the  Registrar  that  there  htfe 
been  cases  very  similar  to  this,  in  which  administration  to 
the  attorney  of  an  executor  has  not  been  considered  to  bnA 
the  chain  of  representation ;  that  a  will  proved  by  an  atUv- 
ney  of  an  executor  is  the  same  as  by  the  executor  himsdf* 
I  confess  it  seems  to  me  that  it  would  not  be  proper  for  Um 
Court  to  dispose  of  the  interest  of  parties  not  being  resident 
within  the  jurisdiction  of  this  Court,  and  in  their  absence  to 
decree  administration  to  one  of  the  residuary  legatees  sub- 
stituted.    I  must  reject  the  Motion  at  present. 

W,  G,  Ciarkson,  Proctor. 


*  1  Salk.  308. 

t  Prerog.  C,  1824.  Not  rep.  In  this  case,  one  of  the  two  e^eco- 
tors  of  the  testatrix  died,  liaving  proved  her  will,  leaving  effects  unad- 
ministered ;  the  surviving  executrix  proved  the  will  by  her  attomefi 
and  died  intestate.  Administration  de  bonis  non  passed  in 
form  to  one  of  the  residuary  legatees  of  the  original  testatrix. 

:  1  Robert.  275.     4  Notes  of  Ca.  645. 
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FoLBT  9.  Vkhnon.— CatMe«— This  was  a  caase  of  prov-     Two    tesu- 

fOg  the  will  (as  ooDtained  in  two  papers,  A  and  B)  of  Cap-  5*"i^J^S^J! 

tun  Osboitie  Foley,  R.N.,  who  died  9th  August,  1848,  pro-  ther  containing 

noted  by  bis  widow,  sole  executrix  named  in  the  will,  •«;"?P*«i?^^5*- 
•^  '  ^  position  of  toe 

igainst  one  of  the  sisters  and  next  of  kin  of  the  deceased.  propertj,— the 
The  paper  A,  written  upon  half  a  sheet  of  foolscap  paper,  f^'^^n^"?^^' 
nd  bearing  date  2Srd  April,  1836,  is  headed,  *<  Bequests  mal,— enclosed 
rhich  I  wish  my  Mother  to  make  for  me  to  the  following  j"  *"  ^"^jS^ 
crsons,  my  relations;"  then  follow  various  bequests,  pecu-  pronounced  for 

iary  and  spedBc,  the  paper  concluding,  "  and  my  Mother  as  together  con- 
ni  t_  1.^^.         .  n.  /.  in,  ,       "^  „  ,      „  taining  the  Will. 

ml  keep  the  others  m  remembrance  of  me.   Osborne  Foley. 

rfais  paper  is  unattested. 

The  paper  B,  which  is  written  upon  half  a  sheet  of  letter- 
«par,and  bears  date  November  22,  1836,  begins,  "I  Osbom 
?oley,  Ac  do  hereby  give  and  bequeath,"  and  then  follow 
xrtain  bequests  to  his  mother  and  his  brother,  and  the  ap- 
Mintment  of  the  former  as  executrix,  but  there  is  no  disposi- 
ion  of  the  residue.  This  paper  is  attested  by  two  witnesses. 

Both  papers  were  found  enclosed  in  the  envelope  of  a 
letter  which  had  been  addressed  to  the  deceased,  bearing  the 
post-mark  of  8rd  January,  1846,  and  upon  which  envelope 
the  deceased  had  written  "  Sepulchral." 

The  question  was,  whether  A,  as  well  as  B,  was  entitled 
to  probate* 

Dr.  Deane,  for  the  executrix.— ^The  will  is  contained  in  Aeoumimt. 
the  two  papers.  Under  paper  A,  the  mother  would  be  exe- 
cutrix according  to  the  tenour.  The  word  **  others  "  must 
be  construed  **  others  of  the  same  kind,"  so  that  there  is  no 
disposition  of  the  residue  in  that  paper.  B  gives  to  his 
mother  <<  all  and  every  right  I  now  possess,  or  hereafter  may 
possess,  in  any  property  now  accruing  to  me  by  my  father's 
irill,  or  my  mother's  marriage  settlement."  It  cannot  be 
fiontended  that  the  date  of  the  envelope  brings  these  papers 
inthin  the  34th  section  of  the  Statute,  which  extends  only  to 
sills  re-executed,  re- published,  or  revived  ader  1838.  The 
Miper  A,  when  executed,  was  valid,  and  nothing  has  been 
lone  to  it  to  render  it  inoperative.  Sandford  v.  Faughan,* 
\iatUrman  v.  Maherltf.^ 

•  1  Phill.  47.  t  2  Hagg.  E.  R.  235. 


120  PREROGATIVE  COURT.  [Tatw.  T. 

JuNi  22.  Dr.  Jenner,  for  the  next  of  kin. — B  alone  is  entitled  to 
Fola/v.Venum,  Probate.  A  is  informal ;  it  is  merely  a  memorandum  of  be- 
quests he  wished  his  mother  to  make  for  him.  It  does  not 
bequeath  the  residue^  neither  does  B.  The  latter  alone  can 
be  considered  as  his  will ;  the  other  is  a  kind  of  direction  to 
his  mother.  The  papers  must  have  been  put  together  after 
1846. 

JoDaMiMT.  Sir  H.  Jennsr  Fust. 

The  paper  A  is  an  informal  paper,  but  it  is  testa- 
mentary, and  would  entitle  the  mother  to  act  as  executrix 
according  to  the  tenour.  But  the  other  is  a  more  formal 
paper^  and  contains  an  appointment  of  the  mother  as  execu- 
trix. The  question  is^  whether  the  last  paper  shall  be  pro- 
nounced for  as  alone  containing  the  willf  or  both,  as  toge- 
ther containing  the  will. 

Where  there  is  a  complete  disposition  of  the  property  in 
each  of  two  papers^  they  cannot  be  pronounced  for  as  toge- 
ther containing  the  will ;  but  where  the  disposition  is  partial, 
the  Court,  before  the  Statute,  has  pronounced  for  several 
papers  as  together  containing  the  will.  Is  there  any  reason 
to  suppose  that  the  testator  intended  to  revoke  A  ?  Un- 
doubtedly not.  He  adhered  to  that  paper,  as  shown  by  his 
Both  papers  depositing  both  papers  in  the  same  envelope.    I  am  of  opi- 

pronouncedfor.  ^^^^  ^y^^^  ^^  ^^^  p^p^^^  ^^  together  contain  the  will  of  the 

deceased. 
Proctors :— iHccA/Ie,  for  the  executrix ;  Neve,  fi>r  the  next  of  kin. 


Where  the  Beach  v.  Clarke. — Cause. — This  was  a  business  of 
l^""  ^t^^B  proving  the  will  of  Martha  Beach,  wife  of  Richard  Beadi, 
to  a  will  de-  promoted  by  him  against  the  nephew  of  the  deceased^  sole 
5^*not^lgn^  executor  named  in  the  will,  which  bore  date  5th  August, 
in   their    pre-  1847,  and  was  made  under  and  by  virtue  of  the  marriage- 

they^'did^  ^ot  8«t^^«™e»^  ^^  ^e  deceased.     The  question  was,  whether  the 

subscribe  in  the  will  had  been  well  executed. 

presenceofeach      xhe  two  witnesses  were  father  and  son.     The  former 

other: — Held,  .  ,    ,  .  .  , 

that  the    will  deposed  that  the  deceased  did  not  sign  the  will  in  his  pre- 


Qtirely  forgotten  having  so  done.  The  son  (who 
le  date  of  the  transaction  about  fourteen)  was  sure 
deceased  did  not  sign  the  paper  in  his  presence^  or 
hing  to  him  about  it,  nor  did  he  see  her  name  on  ity 
it  was  a  will.  He  and  his  father  were  not  in  the 
[ether ;  his  father's  name  had  been  signed  before  he 
'he  room. 

ddamSf  for  the  executor. — The  will  is  in  the  hand-  AkauMxinr. 
of  the  deceased ;  it  is  signed  by  her  and  by  two 
witnesses^  and  it  is  apparent  from  the  signatures 
'68  that  they  must  have  been  all  written  at  the 
le  and  with  the  same  (blue)  ink.  In  spite  of  the 
its  of  the  witnesses,  the  Court  will  presume  omnia 

^agjord,  cofUrd,  stopped. 

L  JsNNSR  Fust.  JuDaxsirr. 

Hie  will  is  written  in  black  ink ;  the  signatures 
neink;  bat  both  the  witnesses  concur  in  saying 
f  were  not  present  together  when  they  subscribed, 
t  the  deceased  did  not  sign  the  paper  in  their 
1.  Can  I  in  the  face  of  the  evidence  of  witnesses 
^  so  positively^  by  conjecture,  come  to  the  conclu- 
:  they  have  not  deposed  according  to  the  facts  ?  It 
Ae  that  they  may  not  have  given  true  testimony ; 
■re  not  any  circumstances  before  me>  except  the 
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June  22.     I  do  not  pronounce  that  the  will  was  not  duly  executed, 
„     j~^l   L   but  that  it  is  not  proved  to  be  so.     I  make  no  order  ai 
to  costs. 

Proctors : — Brooks,  for  the  husband ;  PownaU,  for  the  executor. 


AMCourtDay.  JuNE  28. 

Attestation.      Playnr  t;.  ScRivEN. — Allegation. — This  was  a  business 

aft^r  i^f^*^^  of  proving  the  will  of  Elizabeth  Keen^  widow^  who  died 

cuting  her  will,  10th  January,  1849,  by  Edwin  Playne,  her  nephew,  and 

being  informed  ^^e  of  the  executors  named  in  the  will,  against  William 
tnat  5.  i!i.  G.,,  .i..ti 

one  of  the  two  Scriven,  the  other  executor;  the  question  bemg  whether, toe 

attesting    wit-  ^in  havinir  been  re-executed,  and  one  of  the  two  witnenei^ 

nesses.  a  leffa- 

tee,  would  lose  ^^  ^^ch  re-execution,  who  had  previously  subscribed  the  wifli 

her  legacy  in  havinir  merely  traced  over  his  name  with  a  dry  pen,  thii 
consequence  of  ,  .  ,-,,  *        x     ^    %  i 

being    a   wit-  ^^^  ^  good  attestation.     The  question  had   been  •eveial 

ness,  directed  times  before  the  Court  on  Motion  for  probate  of  the  will» 
ture  of  S. E^'g!  ^^^^  ^^  re-executed  and  afterwards  as  originally  executed; 
should  be  but  the  Court  rejected  both  Motions^  leaving  the  par^  to 
with  ink'^and  P^'opo^nd  the  paper,  in  order  to  have  the  question  formally 
re-executed  her  discussed. 

senceof  j\?k"  "^^^  paper  was  accordingly  propounded  in  an  AUegatioo 
the  other  wit-  which  pleaded  the  making  and  executing  of  the  will  on  the 

tWrt  pereon*  ^^^^  •^"°®'  ^^^  '  *^*^'  immediately  after  the  executioii, 
the  latter  writ-  J.  P.  K.,  one  of  the  two  attesting  witnesses,  observed  to  the 
t^e,but j.p'k'  deceased  that  the  legacy  given  in  the  will  to  S.  E.  G.,  the 
merely  tracing  other  witness,  would  be  void,  in  consequence  of  her  having 
wUh"ad^  ^In-  attested  the  wUl,  whereupon  he  (J.P.K.)  was  directed  byAe 
—  Held,  that  deceased  to  (and  did  in  her  presence  and  in  that  of  S.  E.O.) 
Mfficl^  "om*  ®^"^®  through  with  ink  the  signature  of  S.  E.  G.,  and,  bf 
pliance  with  the  the  desire  of  the   deceased,   procured   the  attendance  of 

Statute,  which,  w.  R.  C,  for  the  purpose  of  his  being  a  witness  to  the  re- 
bv   *  subscnp*  # 

tion,**  means  an  execution  of  the  will ;  that,  immediately  upon  the  arrival  of 

act  done  at  the  J.  p.  K.  and  W.  R.  C.  at  the  house  of  the  deceased^  she  pro- 
on  the  fece  of  ^^^^^  ^o  them  her  will,  and  in  their  joint  presence  acknow- 
the  will,  where-  ledged  her  subscription  thereto;  whereupon  J.  P.  K.,  with  a  dry 
the  name'witli  P^"»  traced  over  his  name  so  previously  subscribed  thereto, 
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C.  subscribed  his  name  thereto^  respectively  in  June  88. 
ce  of  the  deceased  and  of  each  other^  as  witnesses  puamer. 
le  re-«xecotion  of  the  said  will*  Sawen, 

fier^  for  the  executor  propounding  the  will. — At  a  dry  pen,  no- 
I  should  have  said  that  the  act  done  by  the  wit-  '1""^:  !»J"  ^f^ 

luffident,  but  for  the  case  of  ^at/ey  v.  jBe/Zomy'*' written.— Pro. 
>r.  Deane,  on  Motion)^  where  it  was  held  that,  ^^«  ®( die  will 

1  &  2  Vict.  c.  110,  s.  9,  a  Warrant  of  Attorney,  to  "utiS!"*^'^"' 
dgment,  re-executed,  was  not  duly  attested,  on  June  20. 
m,  where  the  attorney,  who  had  attested  it  before,  ARooMnrr. 
name  over  again  with  a  dry  pen.     But  that  was 
Ifferent  instrument,  and  that  Statute  (for  abolish- 
on  Mesne  Process)  was  passed  for  a  special  pur- 
e  9th  section  requires  that  ''the  attorney  shall 
bis  name  as  a  witness  to  the  due  execution  of  the 
ind  thereby  declare  himself  to  be  attorney  for  the 
seating  the  samCi  and  state  that  he  subscribes  as 
ney;"    and  the  next    section  enacts  that  any 
f  Attorney  not  so  executed  shall  be  void.    But 
ction  of  the  Wills  Act  is  not  so  precise ;  there  is 
re  there.    The  Act  does  not  say  the  witness  shall 
wledge  his  signature,  and  that  the  will  shall  not 
r  he  does  not  actually  sign.     A  testator  may  now 
cknowledge  his  signature.     The  introduction  of 
''acknowledge"  into  the  Wills  Act,  as  to  a  tes- 
18  not  exclude  acknowledgment  by  a  witness. 
iiAM. — Yes ;  it  was  decided  by  Moore  v.  Kingjf 
i^iUs  Act,  which  empowers  a  testator  to  acknow- 
signature,  gives  no  such  authority  to  a  witness.] 
i  Statute  1  &  2  Vict.  c.  1 10,  there  is  a  distinction  : 
nan  can  sign  his  name;  but  under  the  Wills  Act 
an  would  be  a  good  witness,  and  the  Court  would 
this  difficulty,  that  if  a  witness  makes  a  mark  it  is 
nreas  if  he  goes  over  his  signature  with  a  dry  pen 
»  effect.     [Per  Curiam. — The  distinction  is  this : 
Her  case,  the  mark  is  apparent ;  in  the  latter,  not. 
ID  Dowling  was  under  a  peculiar  Statute.     Here 

I  P.  C.  507.  t  2  Notes  of  Ca.  45.    3  Curt  243. 
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the  qaestion  is,  what  are  the  words  of  the  Wills  Act?] 
<*  Shall  attest  and  shall  subscribe."  [Peb  Curiam.^Is 
going  over  the  name^  previously  written^  with  a  dry  pent 
"  subscribing  ?"] 

Dr.  Deane,  for  the  opposing  executor,  was  not  heard.  In 
support  of  the  Motion,  he  had  cited,  besides  the  cases  of 
Bailey  v.  Bdlamy  and  Moore  v.  King^  Powell  On  Detuaf 
Chyle  V.  Gry/e,t  and  Casement  v.  Fulton»t 


JoDOMiHT.  Sir  H.  Jbnnbr  Fust. 

I  pronounce  for  the  will  as  originally  executed.  I 
think  the  true  construction  of  the  Act  is  this :  that  wheraas 
a  testator  may  sign  his  name  or  acknowledge  bis  signature 
in  the  presence  of  the  witnesses,  they,  at  the  same  tune, 
shall  attest  and  shall  subscribe  the  will  in  his  presenee, 
which  means  that  there  shall  be  an  act  done  at  the  time 
which  shall  be  apparent  on  the  face  of  the  will ;  and  the 
going  over  the  signature  already  made  with  a  dry  pen, 
though  it  would  have  been  sufficient  for  the  testatrix,  in  this 
case,  is  not  sufficient  for  a  witness,  within  the  proyisioDS  of 
the  Act ;  because  acknowledgment  by  a  witness  is  held  not 
to  be  a  sufficient  compliance  with  the  Act.  I  am  of  opinion 
that  the  going  over  the  signature  with  a  dry  pen,  by  a  wit- 
ness, is  not  a  "subscription,"  as  nothing  in  fact  is  sab- 
scribed, — nothing  is  written.  Therefore  I  am  of  opinion 
that  there  has  not  been  a  sufficient  attestation  of  the  re- 
execution  of  this  will.  [Deane* — The  case  of  Jones  v.  DaUf 
referred  to  in  Sugden  On  Powers,^  confirms  this  opinion  of 
the  Court :  "  Saying  and  doing  a  thing  is  not  the  same 
thing ;  and  his  saying  he  had  written  it  himself  will  not 
amount  to  a  'subscribing'  in  the  presence  of  three  wit- 
Probate   as  nesses,  as  the  Power  requires."]     Let  probate  pass  of  the 

cut?d.  ***'  ^^^^  ^  originally  executed,  with  the  name  of  the  first  wit- 
ness, though  struck  through,  and  without  the  name  of  the 
third  witness. 

Proctors: — Robarta^  for  the  executor  propounding;  CooU^  for  the 
executor  opposing. 

*  P.  Ill,  n.  t  2  Atk.  176. 

%  5  Moo.  P.  C.  C.  140.  §  1  Vol.  884. 
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July  S.  B^Da^. 

In  the  Goods  of  James  McCallum,  dec.  —  Afofion^  A  will  writ- 
ex-parie, — The  deceased  died  13th  May  last,  leaving  a  paper  ^  *^^  * 
intended  to  be  his  will,  written  upon  a  printed  form,  whereby  signed  by  the 
hit  bequeathed  to  his  wife  all  his  property  (amounting  to  !?^|J^  "*  f*!? 
iboat  £75),  and  appointed  her  sole  executrix.  The  will  for  his  name  in 
ills  the  entire  space  left  for  that  purpose  on  the  first  side  of  '^«  attMUtion- 
he  printed  paper,  concluding,  **  Dated  in  H.M.  Dockyard,  lomn  approprU 
Woolwich,  this  5th  day  of  February,  in  the  year  of  our  Lord  »ted  to  the  dis- 
L846/'  this  writing  having  been  with  some  difficulty  got  fluedap,and^ 
into  the  space  allotted  to  the  disposition  in  the  third  column,  signature  being 
hesded,  **  Here  write  the  will.**  The  first  column  is  headed  j^^nt  to  the 
** Directions,"  and  the  second,  ''Margin  for  the  signature  conclution  of 
of  the  testator  and  subscription  of  the  witnesses  in  case  of  q|^^*  to~pro^ 
toy  alteration  in  the  will."  At  the  foot  of  the  first  column  bate, 
is  the  attestation-clause,  which  stands  thus  in  the  printed 
fiDrm :  <<  Signed  by  the  said  testator,  in  the 

presence  of  us,  present  at  the  same  time,  who,  in  his  pre- 
MDoe,  have  subscribed  our  names  as  witnesses."  The  de« 
tested  had  signed  his  name  in  the  blank  space  left  in  the 
attestation-clause,  and  the  two  witnesses  had  subscribed 
their  names,  on  the  right  side  of  that  clause,  in  the  second 
column. 

Dr.  Waddilove,  in  moving  for  probate,  observed  that  the  Morion, 
teitator  had  been  misled  by  the  printed  form,  having  mis- 
taken the  direction  at  the  head  of  the  first  column,  **  the  will 
most  be  signed  at  the  foot  or  end  of  it  by  the  testator,  or  by 
tome  other  person  in  his  presence  and  by  his  direction." 

Sib  H.  Jbnnkr  Fust.  Dsckbe. 

I  am  of  opinion  that  this  is  a  good  execution.     The 
signature  is  at  the  conclusion  of  the  will,  and  immediately 
after  the  appointment  of  the  executor.     I  think,  although 
it  is  not  precisely  at  the  foot  or  end,  the  Court  may,  under      Probate 
the  Act,  decree  probate  to  issue.     These  printed  forms  are  grwted. 
not  safe  guides  to  parties. 

FUUkr,  Proctor. 
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(iroit0t0tors  otourt  of  Honlioit. 

AtkLCouriDay.  July  11. 

Practice.  —  Dasent  v.  Dasent. — Motion. — This  was  a  cause  of  di- 
divorcehfM-  ^^^^^  ^^  reason  of  cruelty  and  adultery  by  Elizabeth  Dasent 
son  of  croeley  against  Bury  Irwin  Dasent,   her  husband^  described  as  of 

BndBdaUerjhy.^^  parish  of  St.  James,  Westminster.     The  Citation  was 

tbe  wife  against  *  * 

the     husband,  returned  with  a  special  certificate,  and  a  Decree  by  ways 

who   had    left  g^j^^  means  issued,  the  certificate  indorsed  on  which  stated 

his  residence  in 

Westminster,    that  the  Decree  was  duly  executed  by  afiixing  it  for  some 

w^  8^"^5®^®  time  on  the  outer  door  of  the  dwelling-house  or  last  known 

personal     ser-  usual  place  of  residence  of  Mr.  Dasent,  No.  11,  Pall  Mall, 

vice  of  the  Ci-  ^nd  also  on  the  outer  door  of  the  parish  church,  and  by 
tationaponhim ,       .  -,      ,  ,       ^    i       i  *         ^ 

titer  a  Decree  leaving  affixed  on  each  of  the  doors  a  true  copy  thereof; 

by   ways    and  ^nd  that,  though  every  possible  inquiry  was  made  respect- 
appearance,  the  ^^S  ^^®  residence  of  Mr.  Dasent,  no  more  minute  informa- 
Court  pronoun-  tion  than  that  he  had  gone  to  some  place  in  the  West  Indies 
tempt  for  the  ^^^^^  ^  obtained.     A  Citation  was  afterwards  brought  in 
purpose  of  pro-  personally  served  on  Mr.  Dasent  in  the  island  of  St.  Vincent, 
suit*"^  ""        ^^  ^®  West  Indies.     An  affidavit  of  the  wife,  resident  at 
Chelsea,  in  Middlesex,   after  stating  the  marriage  of  the 
parties  and  the  birth  of  a  child,  alleged  acts  of  cruelty  on  the 
part  of  her  husband,  and  deposed  that  she  was  not  apprised 
of  any  act  of  adultery  committed  by  him  until  October, 
1848,  when  she  gave  instructions  to  institute  the  present 
suit,  which  she  is  desirous  to  carry  forward. 
Motion.  Dr.  Addams  moved  the  Court  to  pronounce  the  husband 

in  contempt,  for  the  purpose  of  proceeding  in  the  suit 
The  marriage  took  place  in  London,  and  the  parties  co- 
habited there  up  to  the  time  when  Mr.  Dasent  quitted 
it.  Mrs.  Dasent  had  no  means  of  proceeding  unless  she 
could  do  so  here.  It  would  be  a  great  hardship  to  her 
if  she  were  compelled  to  stay  proceedings  until  Mr.  Dasent 
returned  to  this  country.  He  might  then  call  upon  her 
to  live  with  him,  and  she  might  be  deprived  of  the  evi- 
dence she  now  possessed  to  prove  his  adultery.  It  only 
carried  the  case  a  little   further  than   that   of  CoUeii  v. 
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CoUeiL*     Mr.  Dasent,  until  he  quitted  the  country,  had  a      July  1 1 . 
house  at  11,  Pall  Mall.     There  was  everything  to  found  the       ryll^ 
jarisdiction  of  the  Courts  except  that  Mr.  Dasent  was  now       DatenL 
abroad,  and  had  no  place  of  residence  in  this  country.    [Per 
Curiam. — In   Tenducci  v.  Tenducci,^  the  gentleman  was 
served  at  Naples :  he  had  lefl  the  country  a  long  time.] 
That  was  a  suit  for  annulling  a  marriage.     It  is  sufficient, 
in  order  to  found  the  jurisdiction,  that  Mr.  Dasent  had  a 
residence  in  this  country  as  long  as  he  was  here.     [Per 
CcmiAM. — There  is  no  ecclesiastical  jurisdiction  in  St.  Vin- 
cent's ?]     None  at  all,  and  the  wife  is  resident  here. 

Dr.  Lushinoton  pronounced  the  husband  in  contempt  JoDaiiiinr. 
for  the  purpose  of  proceeding, — ^nothing  further. 

Bathunt,  Proctor  for  the  wife. 


IQtgti  otourt  of  smmtraltc* 

Ju^Y  12.  AddCourtDay. 

The  "  Vivid"  (Rorinson). — Causey  hy  Act  on  Petition. —     Collision.  — 

This  was  a  cause  of  damaire.  by  the  owners  of  the  Mayoress,  4  •?*•"?*'  ^*" 

■   .         .  ^iAi  .  ,      rr.  .  t         .  1   viating from  the 

A  bngantine  of  131  tons,  against  the  Ftvta,  a  steam-vessel,  Trinity- House 

with  which  she  came  in  collision  on  the  13th  April,  between  ^"'^!'J"Sr^®'^ 
Hasborough  and  Cromer.     The  bngantine,  which  was  pro-  ^y^i^  t^colli- 
oeeding  from  Sunderland  to  London,  with  a  cargo  of  coals,  sion,heId  solely 
was  close-hauled  on  the  larboard  tack.    The  steamer,  on  her  importance    of 
way  from  London  to  Hull,  on  discovering  the  brigantine  adhering  strict- 
(which  was  not  until  the  vessels  were  close  upon  each  other),  ^ 
put  her  helm  to  starboard,  as  the  only  course  whereby,  ac- 
cording to  her  master,  a  collision  could  have  been  avoided ; 
her  engines  being  likewise  eased  and  stopped. 

*  Z  Notes  of  Ca.  504.  f  3  PhiU.  595. 
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July  19.  The  Court  was  assisted  by  two  Elder  Brethren  of  the 

V^       Trinity  House.* 

The  Counsel  for  the  steam-vessel  (Drs.  Addanu  and 
Robinson)  were  alone  heard. 

JoDOMBinr.  Dr.  Lushington. 

The  gentlemen  by  whom  I  am  assisted  are  of  opi- 
nion that  the  blame,  under  the  circumstances  of  this  case, 
attaches  solely  to  the  steamer ;  and  in  that  opinion  I  entirdy 
agree.  The  reasons,  however,  which  I  am  about  to  state 
for  my  judgment,  are  not  those  of  these  gentlemen,  but  my 
own. 

I  consider  it  a  matter  of  the  greatest  importance  to  tlie 
safety  of  the  great  commercial  interests  of  this  country, 
having  ships  at  sea  with  valuable  cargoes,  and  still  more 
valuable  lives,  to  maintain^  as  far  as  I  can,  those  rules  and 
regulations  which  hitherto  have  been  recognized  in  tfaif 
Court,  and  upheld  by  superior  jurisdiction.  We  are  con* 
stantly  hearing  of  calamities  which  have  occurred  in  coose* 
quence  of  collisions  of  this  description,  and  therefore  die 
observations  I  am  about  to  make  are  for  the  sake  of  point- 
ing out  what  I  think  ought  to  be  done  under  circumstances 
similar  to  those  now  before  us. 

The  fiictt.  Supposing  all  which  is  stated  by  the  steamer  to  be  true, 

so  far  as  the  facts  are  capable  of  being  proved,  I  should  still 
retain  my  opinion  that  she  was  to  blame.  Here  is  a  yesad 
on  the  larboard  tack,  close-hauled,  and  she  descries  a  steamer 
at  a  certain  distance.  1  lay  out  of  the  question,  for  the  mo- 
ment, whether  this  vessel  did  or  did  not  show  a  light,  and  I 
now  look  to  the  conduct  of  the  steamer  herself.  The  master 
says  in  his  affidavit,  *^  The  night  being  dark,  but  dear,  a 
sail  was  reported  by  the  look-out  forward,  close  on  the  star- 
board bow  of  the  steam-ship,  which  the  smoke  from  her 
funnel,  the  wind  being  right  aft,  and  there  having  been  no 
light  exhibited,  or  notice  of  her  approach  given,  had  pre- 
vented the  look-out  from  seeing  and  reporting  earlier.  The 
helm  of  the  steam-ship  was  immediately,  by  direction  of  the 

*  Captain  Rees  and  Captain  Fairer. 
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deponent,  pot  hard  a-starboard,  being,  from  the  proximity  Jult  12. 
of  the  two  vessels,  the  only  coarse  that  could  be  pursued  p^I^ 
with  any  chance  of  avoiding  a  collision,  and  her  engines 
were  eased  and  stopped."*  Now,  first,  I  am  of  opinion  that 
it  was  not  the  duty  of  the  brigantine  to  get  out  of  the  way. 
I  entirely  admit  the  principle  laid  down  by  Dr.  Robinson, 
tint,  where  you  can  with  perfect  safety  escape  an  accident 
hy  tny  manceuvre  whatsoever,  it  is  your  duty  to  do  it ;  but 
I  wholly  deny  that  danger  would  be  averted,  or  that  infi- 
nitely greater  danger  would  not  occur,  if  a  vessel  close- 
knled  on  the  larboard  tack,  on  descrying  a  steamer,  were 
to  take  upon  herself  to  deviate  from  her  course,  for  the 
purpose  of  getting  out  of  the  way,  because  I  am  of  opinion 
that  by  so  doing  it  would  lead  to  the  chance  of  infinitely 
Dore  collisions  than  take  place  at  present.  The  steamer 
blows  her  duty ;  she  knows  that  she  is  to  be  considered  a 
revel  having  the  wind  perfectly  free,  and  that  it  is  her  duty 
o  get  out  of  the  way.  The  other  vessel  knows  her  duty, 
lamely,  that  she  is  to  keep  her  course ;  and  if  there  were 
0  be  changes,  in  the  manner  suggested  by  Counsel,  on  the 
ait  of  vessels  close-hauled,  the  consequence  inevitably 
rould  be  more  ccdlisions. 

But  how  comes  it  that  this  steamer  could  not  perceive  the 
reisel  approaching  her  on  a  night  which  is  stated  to  be  dark. 
Hit  dear  ?  According  to  her  own  statement,  she  could  not 
lee  her  until  the  very  moment  that  the  vessel  was  almost  in 
iQDtact  with  her,  because  the  smoke  from  the  funnel  ob- 
Kared  the  sight  of  the  persons  on  the  look-out.  What 
then  was  the  duty  of  the  steamer  ?  To  have  slackened  her 
ipeed,  so  as  to  give  her  a  greater  opportunity  of  avoiding 
ny  vessel  with  which  there  was  a  probability  of  coming 
into  contact.  That  is  the  principle  we  must  lay  down,  or 
what  will  be  the  consequence  ?  Why,  the  inference  from 
the  statement  here,  if  it  were  to  be  permitted  to  stand  in  a 
Court  of  law,  would  be  this, — ^that  a  steamer,  being  in  such 
A  condition  that  it  was  utterly  impossible  for  her  to  see  a 
nierchant- vessel  till  they  were  close  in  contact,  would  be  at 
liberty  to  keep  up  her  speed  near  the  coasts  of  England, 
vhere  there  are  so  many  vessels,  so  that  there  >vould  be  no 

VOL.  VII.  s 
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July  18.  chance  of  avoiding  oolliriona.  According  to  her  own  sUte- 
^T,  ment>  she  was  wrong.  If  it  be  contended^  on  the  other 
hatid,  that  there  was  any  deficiency  ton  the  part  of  the  vessd 
proceeding,  on  the  ground  of  not  exhibiting  a  light,  or  that 
the  crew  did  not  hail,  the  answer  is  plain.  Parties  may 
swear  that  they  did  not  see  a  light,  but  that  never  can  be 
received  as  evidence  in  opposition  to  those  who  say  that 
they  showed  a  light ;  because  both  statements  may  be  true. 
The  light  may  have  been  exhibited,  and  those  on  board  Ae 
steamer  may  not  have  seen  it.  There  is  no  contradicdos 
here.  So  with  respect  to  hailing.  It  may  be  true  that  there 
was  hailing  on  board  the  sailing  vessel,  and  that  it  was 
not  heard  by  the  steamer ;  but  that  does  not  contradictthe 
fact.  Therefore,  in  whatever  point  of  view  I  look  at  the  oas^ 
The  steamer  I  entertain  no  doubt  that  the  steamer  was  to  blame.  I  an 
to  blameb  happy  to  think,  gentlemen,  that  your  judgment  ooncort  with 

mine,  without  which  I  should  have  doubted  its  correctness* 

Proctors  :—Croue,  for  the  briguitine ;  ToOer,  for  the  steam^vcsstl. 


Salvage.— De-  Thb  ''Lady  Kbnnaway"  (Avert). — Moftoii.— -The 
If^^n""  ^^?"J  vessel,  in  this  case,  having  been  abandoned  by  her  crewy  in 
Hospital.— Af-  the  Bay  of  Biscay,  was  fallen  in  with  by  two  Danish  vessds, 
ter  a  derelict  and  taken  possession  of.  After  the  derelict  had  been  five 
possession  of  ^7^  ^"  possession  of  the  Danes,  H.M.  brigantine  Dolpkm 
salTors  for  fi?e  came  up,  and  assisted  in  conveying  the  vessel  to  PlyraoadL 
sbm 'came  op!  ^"  ^®  adjudication  of  salvage  (the  property  being  valaable)i 
and  WIS  aUow-  the  Court  allotted  £1,500  to  the  Dolphin.  A  Monition  was 
remaining'ser-  ^^"^  moved  for,  calling  upon  the  agents  for  that  ship  (Is 
vice,  for  which  whom  this  sum  had  been  paid)  to  bring  in  the  accsounts,  in 
ward  ^^  iJ-  ^^^^^  ^^^^  ^^®  per-centage  and  shares  unclaimed  and  fof^ 
lotted  to  her:  feited  might  be  handed  over  to  Greenwich  Hospital,  pur* 

the  ^r^ce^so  ®"*"^  ^^  ^^^  Statute  67  Geo.  S,  c.  127,  on  the  ground  that^ 
rendered  by  her  at  the  time  when  the  Dolphin  came  up,  the  Lady  Kennammf 
edtoadereliSi  ^"®  *  derelict  within  the  intention  of  the  Sutute. 
so  as  to  enti-  Sir  J.  Dodson^  Q.A. — The  vessel,  though  found  in  the 
H  ^'Sft^t?  ^"^  instance  by  the  two  Danish  vessels,  when  it  is  not 
per  •  centage  denied  that  she  was  a  derelict,  had  not  lost  that  character) 
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withia  the  Staiotey  when  Her  Majesty's  ship  came  up :  she      July  12. 
ooDtmned  in  that  character  until  she  was  restored  to  her         Tjjil 
owners,  or  declared  Droits  of  Admiralty.    The  definition     Kmuamy. 
of  '^  derelict,**  is  a  vessel  deserted  by  her  master  and  crew,  m^  ancliimcd 
aod  not  of  rifffat  in  possessionem  her  owners.    The  "  Thdii.***  ^^^^f^*^    under 
Hie  Court  has  decreed  salvage  of  this  vessel  as  of  aderdict ; 
Greenwich  Hospital  must,  therefore,  be  entitled  to  the  per-  AbJijmest. 
oentage,  and  to  the  lufelaimed  and  forfeited  shares.    If  not, 
vliBt  is  to  become  of  them?    Are  they  to  remain  in  the 
hsads  of  the  agents  ? 

Dr.  PkiUimoref  Adm.  A.,  on  the  same  side. — ^The  objec- 
tioa  is  a  narrow  and  technical  one.  The  character  of  de^ 
nBcC  iS'fta  stamped  on  this  vessel  wh«i  found  by  theQueen'e 
■up. 

•  Br*  AddamSf  conM^^^The  agents  do  not  refuse  to  pay  ; 
they  resist  the  Monition  on  principle,  until  the  Court'  shall 
dedde.  It  is  asked  what  is  to  become  of  the  unclaimed  and 
forfeited  shares  ?  The  same  question  would  arise  in  every 
cue  of  salvage.  The  sum  allotted  by  the  Court  was  not 
given  as  for  a  derelict,  but  for  civil  salvage.  The  two  Danish 
▼eiBels  had  the  Lady  Kennaway  in  possession  for  five  days, 
ind  navigated  her  for  some  hundred  miles* 

Sir  /.  Dodtotu — The  10  Geo.  4,  c  26,  relates  to  matters  of 
aamilar  kind. 

Db.  Lubhimotom.  July  12. 

In  the  Argument  on  bdialf  of  the  Admiralty  (by  J'^w""*'* 
vhose  directions,  I  presume,  this  Motion  was  made),  it  was 
add  that  this  vessel  was,  in  the  proper  sense  of  the  term, 
fintid  derelict  by  the  Dclpkiny  within  the  terms  of  the  Act 
of  PariiamcDtk  I  have' looked  at  all  the  Statutes  referred  to 
bj  Coitfisel,  but  there  is  only  one-  which*" bisars  upon  the 
Question  at  issue.  This  being  so,  the  question  lies  in'the 
■snrowes^possiUe  oempass.  •  .    j 

The  object  of  the  57  Geo.  8,  c.  127,  is  twofold,— to  give 
iSve  per  cent,  and  aU^undaitoed  shares,  in  the  case  of  prize- 

of  Admiralty,  &c,  to  Greenwich  Hospital, 

*  S  Hsgg.  A.  R.  228. 
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JaLT  12.      and^  by  a  former  Act,  five  per  oent.  had  been  giyen  on  all 
7TZ        salvage-money.    There  are  no  words  in  the  57  Geo.  8,  c  127| 

Knauwag.  that  apply  to  civil  salvage,  and  I  am  not  at  liberty,  in  tfad 
construction  of  an  Act  of  Parliament,  to  suppose  that  the 
omission  was  purely  accidental.  There  can  be  no  doubt 
that  the  Lady  Kennaway  was  originally  a  derelict^  and  it  is 
argued  by  Her  Majesty's  Advocate  that  she  retained  that 
character  until  the  end  of  the  transaction,  consequently,  that 
Ghreenwich  Hospital  possesses  the  claim  now  contended  for^ 
But  it  is  utterly  impossible  that  I  can  hold  that  this  vessel 
was  a  derelict  when  the  Dolphin  came  up,  for  she  was  dm 
in  the  possession  of  six  or  eight  persons  engaged  in  perform* 
ing  salvage  service.  I  did  not  decree  salvage  to  the  Dotptia 
on  the  ground  that  she  had  rescued  a  derelict,  for  the  lAii) 
Kennaway  was  not  then  clothed  with  that  character ; 

Motion    re-  quently,  I  am  not  at  liberty  to  consent  to  the  a] 
•  now  made. 

Proctors  :—Ae2foii,  for  the  JDo^^Aui  /  Addam$,juH.,  for  tbe  DttM 
islTors ;  Deacon,  for  the  owners ;  CooU  and  Smale,  for  other  paitieSi 


Add.CourtDa!f.  JuLT  IS. 

Attestation.—  Tbibb  o.  Tbibb  and  othbbs. — Catfie.— Thia  was  a  b«* 
scribing  wit-  B^ness  of  proving  in  solemn  form  the  will  of  Frances  TVibe^ 
nesses  to  the  spinster,  dated  22nd  December,  1848,  promoted  by  Jobs 
tatriz  tii^r^-  Tribe,  a  brother  of  the  deceased  and  a  legatee  therein  namedf 
Mu,  which  they  against  William  Foard  Tribe,  her  nephew,  and  sole  executor 

JTifwhere  Ihe  ^'^''^  ^"  *  P"^  ^^^^  ^^  ®^^  ^^Y*  1®^-  The  deceased 
lay  in  bed,  de-  died  23rd  December,  1848,  aged  fifty.five,  leaving  persooil 

to^^^S  P«*P«^y  v«l"e  £2,800,  and  real  estate  value  £590.  Shs 
of  the  drawer  left  behind  her  mother,  two  brothers,  and  two  sisters.  By 
of  the  wiU)  that  ^he  ^ju  j^  question,  the  deceased  purported  to  give  to  her 
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s,  Jane  and  Mary  (betides  what  her  mother  had  left      July  IS. 
1  her  will),  her  land  called  Wainces,  and  her  third  of  jy&eTTTribe. 

:  to  her  brother  John,  £800,  to  which  she  was  entitled  .        _^,       . 

the  curtains  of 

!r  mother's  death  ;  £5  to  Mrs.  Eadon  ;  £10  to  Martha  the  bed  were 
es,  her  niece ;  £200  to  her  nephew  Henry  Tribe,  and  clo«ed,  and  that 
emainder  to  her  other  nephew,  WiUiam  Foard  Tribe,  to  did    not     see 
Q  she  devised  her  portion  of  the  house  and  land  at  ^^'^  *%«'  ^°^ 
Bgf  to  which  she  was  entitled  on  her  mother's  death,  tion  and  post- 
vpjpmnted  him  her  executor.     By  the  will  of  8th  May,  ^on,  could  not 
,  Ae  gave  all  her  real  and  personal  estate  to  her  nephew  haTes^them: 
Mum  Foard  Tribe  absolutely,  subject  to  a  legacy  of  £100  —  Held,  ^ 
er   other  nephew,  Henry   Tribe,    and  she  appointed  q^^  y^^^^  ^m. 
iam   Foard  Tribe  sole  executor.      A  Decree  having  plied  with. 
d  at  the  instance  of  Wm.  F.  Tribe,  the  will  of  22nd 
mber,  1848,  was  propounded  by  John  Tribe,  one  of 
koeased's  brothers,  in  a  Condiditf  upon  which  were  eza- 
d  the  drawer  of  the  will  (Mary  Tribe,  a  sister  of  the 
ised),  and  the  two  attesting  witnesses,  Jane  Orevatt, 
rarse  attending  the  deceased,  and  Martha  Davies^  who 
ed  upon  her. 

he  questions  were,  first,  whether  the  will  was  proved  to 
he  act  of  the  deceased ;  second,  whether  it  had  been 
r  executed  under  the  Statute. 

pon  the  latter  point,  Mary  Tribe  deposed  that,  on  the 
of  the  execution,  the  2Srd  December  (the  date  **  22nd'' 
g  inserted  by  her  through  mistake),  the  deceased  hav- 
expressed  herself  as  unhappy  at  having  made  the  will 
lay,  1848,  she  (the  witness)  proposed  to  make  a  fresh 
for  her,  to  which  suggestion  the  deceased  agreed ;  that 
accordingly  wrote  out  the  will  agreeably  to  what  the 
sated  had  been  saying  to  her ;  that,  four  hours  before 
deceased's  death,  she  signed  the  will  in  the  presence  of 
witness,  and  of  Grevatt  and  Davies,  all  standing  by  the 
•side ;  that  the  witnesses  subscribed  the  paper  at  the 
ling-table  in  the  room  where  the  deceased  lay  in  bed, 
di  was  small,  signing  in  the  presence  of  each  other,  and 
iin  sight  of  the  deceased :  ^'  I  hear  they  state,"  the  wit- 
said,  "  that  the  curtains  were  closed ;  but  it  was  no 
I  thing ;  that  I  positively  state." 
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JtLT  la.  Jane  Orevatt  deposed  that  the  deceased  signed  the  paper 
TVibd?.  7Vib$.  ^"  ^^  presence  of  Martha  Dayies  and  herself^  and  then 
lay  down  again,  seeming  very  much  exhausted ;  that  the 
(witness)  then  made  her  mark,  and  Martha  Daviea  saU 
scribed  her  name^  to  the  paper,  **  in  the  deceased's  presebos^ 
no  doubt,"  the  witness  said,  ''  so  far  as  its  being  in  ilie 
same  room ;  but  it  was  not  where  she  could  see  us,  for,  as  we 
had  hud  her  down,  her  back  was  towards  the  table  at  wUflh 
we  signed^  and  if  her  face  had  been  turned  our  waj,  As 
curtains  of  her  bed  were  that  closed  as  would  have  ptt» 
▼ented  her  seeing  us  at  the  table."  Upon  interrogatoty, 
the  witness  said :  <<  I  cannot  swear  that  the  deceased  ent 
was  aware  that  we  had  actually  attested  the  paper ;  dieod^ 
tainly  had  not  seen  us  sign  it.  I  must  say,  and  I  do  swasTi 
that  in  my  belief  she  was  aware  of  the  fact  of  our  hanaf 
signed  it,  because  she  was  so  very  sensible^  and  ahe  em^ 
tainly  knew  that  I  was  asked  and  was  about  to  sign  it,  by 
her  saying  to  me^  when  we  were  asked  to  sign, '  Tour  name 
is  not  Winchester  now,  is  it?'  which  I  understood  to  be#  j 
point  out  to  me  that  I  was  to  sign  by  my  proper  bariMb 
The  night  in  question  was  ezcessivdy  cold,  and  the  ooiMEds 
of  the  bed  in  which  the  deceased  lay  dying  were  kept  dosslf 
drawn,  as  well  to  keep  the  cold  as  the  glare  of  the  enik 
from  the  dectosed,  during  the  whole  time  I  and  my  iUloi^* 
witness  were  putting  our  signatores  to  the  paper.  The  dst 
ceased  could  not  by  possibility  have  seen  through  tiie  eili^ 
tains^  for  they  were  lined,  nor  could  she  by  possibility  have 
so  turned  herself  in  bed  unassisted  as  to  have  given  heMlf 
the  means  of  partially  withdrawing  the  curtains,  so  as  lo  hM 
seen  us  sign  die  paper.  She  eould  not  turn  herself  in  the  be! 
unassisted  any  part  of  that  night.  In  the  rdati  ve  positions  in 
which  I  and  my  follow- witness  and  she  then  were^  ahifnsti 
ther  did  see,  nor  by  possibility  in  her  then  state  could  h«W 
seen,  me  and  my  fellow- witness  sign  the  said  paper."  -  >= 
>  Martha  Davies  deposed  that,  after  tiie  deceased  had  aigBsd 
the  paper  in  the  presence  of  her  and  her  co^witness^  tiifey 
laid  her  down  in  bed  again ;  that  Miss  Mary  TWbe  dien 
took  the  paper  to  the  table  in  the  room,  and  told  the  witneai 
and  Orevatt  where  to  sign ;  that  it  was  impossible  that  the 
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ooiild  have  teen  them  sigiif  for  she  lay  on  one  Jciv  IS. 
i  her  face  towardi  the  door,  looking,  therefore,  tv^^,  TVfc 
mj  direction  ftom  where  thej  stood,  and  she  was 
KM>  belplesB  to  tnm  herself  round  to  look :  **  be^ 
B  cnrtaina  of  the  bed,  which  were  drawn,*  stood 
OS  and  her.**  Upon  interrogatory,  this  witness  de- 
the  same  effect  as  the  last»  that  the  bed^eortains 
dy  drawn,  and  that  the  deceased  coald  not  by  pos- 
n  her  then  state,  have  seen  the  witnesses  sign  the 

this  part  of  the  case, 

Uams^  fcnr  Mr.  W.  F.  Tribe,  the  party  opposmg  the  June  2d  and 
>ecember,  184&— Although  Mary  Tribe  says  that  am^mt. 
esses  signed  the  will  in  her  sister's  (the  deceased's) 
is  manifest  it  could  not  be  so ;  that  tiie  deceased 
It  by  possibility  have  seen  them  sign.  The  qnes* 
refbre,  is,  whether  their  being  in  the  same  room 
ley  subscribed  the  will  is  sufficient  under  the  Wills 
Newkm  r.  Clarke,*  there  was  no  suspicion  of  fraud ; 
in  this  case,  there  is  the  grayest  possible  suspicion 
.  If  the  Court  holds,  in  the  present  case,  that  *  the 
the  same  room  is  sufficient,  it  will  lay  down  the  rule 
tlly ;  it  must  depend  on  the  sise  of  the  room,— ^ake 
ister  HaD,  for  example, -with  500  people  in  it,  or 
^  Room  at  the  Custom  House.  [Pbr  Cubiak.^* 
depend  on  all  the  circumstances.]  The  principle 
i  tins  :  whether  the  witnesses  were  or  might  have 
Jbm  sight  of  the  testator,  and  the  anus  probandi  is 
s  party  setting  up  the  attestation.  In  Longford  v. 
Lcnrd  Macclesfield  said,  the  mere  subscribing  a  will 
»ess  in  the  same  room  did  not  imply,  its  being  done 
Mtator's  presence,  for  "  it  might  be  in  a  comer  of  the 
1  a  clandestine  and  fraudulent  way."  In  the  present 
e  witnesses  did  not  know  it  was  a  will, — ^that  was 
m  them ;  and  it  is  proved  that  it  was  physically  im- 
ihat  the  deceased,  who  was  m  extremis,  could  have 
witnesses  at  the  time  they  subscribed. 
Bearding  and  R.  PhUHmore,  for  the  party  propound- 

f  Cert  990.  t  1  P- Wait.  74U 
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JaLT  la      ing  the  will. — The  case  of  Newton  ▼•  Clarkef  decided  in 

TVifte?  Tribe^  1839, — and  every  treatise  on  the  Wills  Act  refers  to  thU 

case^^laid  it  down  that  it  is  not  necessary  for  the  teststoi 

actually  to  see  the  witnesses  sign  the  will,  if  they  are  in  ihf 

same  room.     Williams,  Om Executors*     Canon  v.  Dade*\ 

July  la  Sir  H.  Jbnmbr  Fust. 

(On  the  point  of  law.)  The  witnesses  are  directlj 
opposed  to  each  other.  Mary  Tribe,  in  the  most  distino 
terms,  and  in  the  most  positive  manner,  swears  that  the  cor 
tains  were  not  closed ;  that  her  sister  not  only  could  see  tlM 
witnesses  sign,  but  did  see  them.  The  two  subscribing  wit 
nesses,  on  the  other  hand,  swear  in  positive  terms  that  sb 
could  not  by  possibility  see  them  attest  the  execution  of  thi 
will.  The  question  is,  to  whom  is  the  Court  to  pay  atteii' 
tion?  Mary  Tribe  has  an  interest  in  supporting  the  act] 
the  two  subscribing  witnesses  have  no  interest  to  serve 
The  deceased  died  within  three  or  four  hours  after  the  will 
was  completed ;  she  became  speechless  soon  after  she  signed 
the  will.  Both  the  attesting  witnesses  say  that  the  deceased 
could  not  by  possibility  have  turned  herself  so  as  to  ensUc 
her  to  have  seen  them  sign,  even  if  the  curtains  had  nol 
been  closed.  I  am  of  opinion  that  this  is  not  a  due  oon- 
pliance  with  the  Statute.  Not  only  were  the  curtaiai 
closed,  but  there  is  the  additional  fact,  positively  deposed  to 
by  the  two  witnesses,  that  by  no  possibility  could  the  dc* 
ceased  have  seen  them  sign  ;  and  what  distinction  is  then 
between  this  and  the  witnesses  signing  in  another  room? 
The  deceased  did  not  see  them,  and  could  not  see  tbeOi 
which  goes  further  than  the  case  which  has  been  dteA 
where  the  party  could  have  seen,  but  that  the  curtains  of  du 
bed  were  closed.  It  is  positively  sworn  that  the  deceased 
could  not  have  seen  the  witnesess,  even  if  the  curtains  had 
been  partially  unclosed.  Can  it  be  said,  then,  that  the  wiE 
was  attested  in  the  presence  of  the  deceased  ?  I  think  it  ii 
impossible  that  the  Court  can  so  hold.  I  think  the  Court  bai 
gone  as  far  as  it  could  when  it  held  that,  where  the  curtain 
were  closed,  but  the  party  could  otherwise  have  seen  th* 
♦  1  Vol.,  p.  77.  t  1  Bro.  C.  C.  98. 
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witnesses  attest^  it  was  a  sufficient  compliance  with  the  Act.      July  13. 
Bat  here  the  deceased  not  only  did  not  see,  but  could  not  -^-^     j^^. 
bj  possibility  have  seen  them. 

I  pronounce  against  the  validity  of  this  will,  and  decree     Last  will 
probate  of  the  will  of  the  8th  May,  1848,  to  pass  to  the  J^JSiT'^ 
executor. 

Proctors:  — Cwttf,  for  the  party  opposing  the  will;  Pritchard,  for 
tbe  party  propounding  it. 


July  18.  Add.CourtDa!f. 

Tfls  ^Lbith"  (Laker). — Cause,  by  Act  on  Petiium.-^     CoUbion  be- 

This  wa«  a  cause  of  daraaee,  in  which  the  owners  of  the  f^^f*"   *,  *"1t 

.  ing- vessel  and 

Pertkshire,  a  schooner  of  126  tons,  sued  the  Leith,  a  steamer  asteam-Tessel; 

of  600  tons,  to  recover  the  amount  of  damage  sustained  by  f*®  latter,  hay- 
,  o  .f  ing    acted    m 

the  schooner  in  a  collision  between  the  two  vessels  on  the  obedience  to 
28th  August,  1848,  at  midnight,  near  Gillingham  Point,  in  ^^fj^'^^  ^^^ 
Half-way  Reach.     The  schooner,  laden  with  oats,  bound  held     to     be 

from  the  Baltic  to  London,  was  corainir  up  the  river,  the  hlwnelegs.  — 
•  «     .    .         ,  «         .    «   ««r  oi  «^r       r.^;  ConstTuction of 

mgfat  being  dear,  the  wind  W.S.W.      The   steamer  was  that  Statute. 

gtiing  down  the  river  on  the  south  side.     The  schooner 

alleged  that  she  was  close-hauled,  and  was  hugging  the 

Kentish  shore,  in  order  to  avoid  tacking,  and  that,  when  she 

discovered  the  steamer,  she  starboarded  her  helm,  expect- 

ii^  the  steamer  would  pass  down  mid-channel ;  instead  of 

which,  she  ported  her  helm,  and  ran  between  the  shore  and 

the  schooner,  striking  the  latter  a  violent  blow.     On  the 

part  of  the  steamer,  it  was  alleged  that,  by  the  Trinity 

House  Rules,  and  under  the  9  &  10  Vict.  c.  100,  secc.  9  to  IS, 

she  was  ju8ti6ed  in  porting  her  helm,  and  if  the  schooner 

had  done  the  same,  no  collision  would  have  happened. 

VOL.  VII.  T 
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July  18.  The  Court  was  assisted  by  two  Elder  Brethren  of  the 

JT7        Trinity  House.* 

Drs.  Haggard  and  Jenner,  for  the  schooner ;  Drs*  Addam 
and  Robinson^  for  the  steam-vessel. 

SuMHiNQ  UP.        Dr.  Lushington. 

Gentlemen,  it  is  admitted,  on  behalf  of  the  vessel 
proceeding  in  this  case,  that,  upon  descrying  the  steamer, 
the  waterman  (who  had  been  engaged  to  pilot  the  schooner), 
who  was  the  servant  of  the  owner,  ordered  the  man  at  the 
wheel  to  luff,  which  was  done  immediately,  until  the  sails 
were  shaking.  In  his  second  affidavit  he  states  that,  when 
the  steamer  hove  in  sight,  the  helm  was  again  put  to  star- 
board until  the  sails  were  shaking,  as  deposed  to  in  his 
former  affidavit ;  but  that  "  the  same  was  not  at  any  time 
put  suddenly  a-starboard,  and  her  head  brought  to  wind, 
until  immediately  before  the  collision,  and  when  the  same, 
from  the  course  pursued  by  the  steamer,  became  inevitable, 
when  the  deponent  put  the  helm  hard  a-starboard,  to  ease 
the  blow."  So  far  as  I  can  make  it  out,  the  helm  oS  the 
Perthshire  was  put  to  starboard  almost  from  the  time  when 
she  saw  the  steamer.  He  says  he  ordered  the  man  al  the 
helm  to  luff,  the  wind  being  W.S.W.  All  that  he  deniet  ib 
this  affidavit  is,  that  the  helm  was  ''suddenly"  put  hard 
a-starboard,  except  at  the  last  moment,  when  he  says  that  it 
was  ex  necessitate  put  hard  a-starboard,  because  the  coUisioB 
was  inevitable. 

I  think  the  questions  might  be  put  to  you  briefly;  yet  it 
is,  perhaps,  my  duty  to  notice  some  other  circumstances 
which  have  arisen  in  the  discussion.  But  one  of  the  ques- 
tions will  be  this:  whether,  under  the  circumatancel 
stated,  yon  are  of  opinion  that  the  helm  of  the  PerthsUm 
was  put  to  starboard,  and  whether  that  was  a  right  and 
proper  measure. 

With  regard  to  the  steamer,  she  was  going  from  London 
down  the  river,  and,  according  to  the  statement  of  all  on 
board  her,  she  had,  from  the  time  she  left  Brown's  Wharf, 

*  Captain  Weller  and  Captain  Foord. 


The  words  of  the  enactment  are  these :  *'  That  ConRtruction 
•team-Yessel,  when  meeting  or  passing  any  other  ®^ '  *  Statute. 
retael^  shall  pass  as  far  as  may  be  safe  on  the  port 
*  tiich  other  vessel,**— respecting  that  there  can  be 
ibt  at  all, — it  is  simply  that  they  should  pass  on 
lit  side;  <<and  every  steam- vessel  navigating  any 
r  narrow  channel  shall  keep  as  far  as  is  practicable  to 
de  of  the  fairway  or  mid- channel  of  such  river  or 
rl  which  lies  on  the  starboard  side  of  such  vessel." 
certainly,  it  would  have  been  clearer  if  it  had  been 
-'which  lies  on  the  starboard  side  of  such  steam- 
s—whereas^ some  ambiguity  is  raised  through  the 
e  of  that  definition.  Therefore,  it  is  true^  as  I  think, 
Q  keeping  close  to  the  southern  shore,  this  vessel  was 
ing  the  orders  prescribed  by  the  9th  section  of  this 
Bat  it  is  my  duty  to  bring  your  attention  to  the 
that  follow  :  **  due  regard  being  had  to  the  tide,  and 
position  of  each  vessel  in  such  tide."  These  are  very 
qoalifjring  words,  for  the  clause  means  very  much 
lit,- you  shall  keep  along  that  side  of  the  channel 
lies  on  the  starboard  side  of  the  vessel,  provided  it 
le  done  with  convenience  or  safety  to  the  vessel  you 
appen  to  meet.  Therefore,  it  is  a  rule  laid  down,  but 
ery  great  scope  for  the  judgment  of  those  who  are  to 
it.  However,  those  on  board  the  steamer  followed 
ale,  and,  upon  descrying  the  schooner  coming  round 
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the  river,  or  at  least  at  a  considerable  distance  from  the 
track  of  the  Leith,  has  to  do  with  the  point  you  have  to 
decide ;  nor  do  I  understand  what  the  course  pursued  by  a 
schooner,  which  kept  in  the  middle  of  the  river,  has  to  do 
with  it,  because  we  must  recollect  that,  when  vessels  are 
pursuing  their  course,  a  short  space  of  time  may  lead  to 
totally  different  circumstances,  and  may  make  it  right  for 
one  vessel  to  go  to  the  N.,  and  for  another  following  at  no 
great  distance  to  keep  to  the  S.  There  has  been  some  dis- 
cussion as  to  the  state  of  the  wind  and  the  tide :  the  latter 
has  been  agreed  upon,  and  the  former  is  said  to  have  been 
W.S.W.  On  the  one  hand,  it  is  alleged  that  the  schooner 
was  proceeding  close-hauled;  and  on  the  other,  it  is  said 
that  she  need  not  have '  been  close-hauled  if  she  had  not 
pleased.  You,  being  acquainted  with  the  locality,  can  form 
your  judgment  as  to  whether  she  was  close-hauled  or  not 
You  know  what  are  the  rules  of  the  Trinity  House,  or  rather 
what  are  the  rules  of  navigation  ;  because^  when  a  steaoMr 
meets  a  sailing-vessel,  as  much  or  more  depends  on  the  roles 
of  navigation  as  on  any  rules  you  have  laid  doMm.  Your 
rules  are  very  specific  as  to  steamers ;  but  they  do  not  em- 
brace all  cases  of  steamers  meeting  sailing-vessels. 

The* question  I  put  to  you  is,  whether  you  think  either 
or  both  vessels  to  blame,  and  which  ? 

(Afler  consultation.) 


OnHioH. 


JODGMBMT. 


Captain  Weller. — We  think  the  schooner  acted  wrong 
in  starboarding  her  helm ;  we  consider  that  she  had  the 
wind  free,  and  that  there  was  a  flood  tide.  The  Leiik  was 
justified  in  keeping  close  to  the  south  shore  in  a  slack  tidey 
and  acted  properly  in  porting  her  helm. 

Per  Curiam. — I  pronounce  against  this  claim. 
Proctors : — Currey,  for  the  scbooner ;  ToUer,  for  the  steamer. 
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Vterogatiht  iffoutt  of  Canttttnrv. 

July  19.  Add^CowtDay. 

Thomson  and  Baxteb  v.  Hbmpenstall. — Cause, — ^The  A  testator, 
tototor,  Mr.  George  Durant,  of  Tong  Castle,  Salop,  died  on  J^^^Jj^  "^ 
the  29th  November,  1844,  at  the  age  of  sixty-eight,  pos-  the  last  '  (of 
Kned  of  personal  property  value  £22,500,  and  of  real  estate  !S^^.'  ^^^^^ 
estimated  at  from  £7,000  to  £14,000.  He  was  also  entitled  wills,  <*  except 
to  the  reversion  in  fee  of  the  Tong  Castle  estate,  expectant  PX  ^1*  '^- 
npon  the  failure  of  issue  of  his  late  son.  He  left  behind  l3thDecember, 
1dm  several  wills,  the  last  (C)  bearing  date  7th  February,  1831,  which  re- 
184i,  wherein  Messrs.  Thomson  and  Baxter  are  named  two  \y  to  the  rever- 
of  the  executors.     In  this  will  occurs  the  following  clause :  *!*'"^^"  ^^  ^^ 

thfi    T    £fltAtfi  ** 

"And  hereby  revoking  all  former  wills,  codicils,  and  testa-  xhe  will  of 
mentary  dispositions  by  me  at  any  time  or  times  heretofore  13th December, 
nuule  (except  my  will  bearing  date  the  13th  of  December,  relate  *'  ezclu- 
1831,  which  relates  exclusively  to  the  reversion  in  fee  of"^ely"  to  the 
the  Tong  Castle  estate),  I  declare  this  to  be  my  last  and  ^f  ^i,,^  estate, 
only  will."  No  will  was  found  amongst  the  testator's  which  it  dis- 
papers  which  precisely  answers  the  description  in  the  above  the^srofThe 
clause.  Two  wills  answer  thereto,  each  in  part ;  namely,  property,  real 
one  (A)  bearing  the  date  quoted,  13th  December,  1831  JJ^  J^i^^ill 
(which  was  revoked  in  1835),  but  which  does  not  relate  which    related 

exclusively  to  the  reversion  in  fee  of  the  Tong  Castle  estete,  ?Jf  *""*I?f    \^ 
•^  o  » tlie  rer ersion  in 

ouposing  not  only  of  that  estate,  but  of  all  the  rest  of  the  fee      of      the 

testator's  real  and  personal  estate ;  the  other  (B)  does  relate  ^»g?^^i8«ff 

exclusively  to  the  reversion  in  fee  of  the  Tong  Castle  estate,  — Held,   upon 

but  bears  the  date  of  22nd  May,  1839.     The  question,  out  construction 

•^  ,  and  the  circum- 

of  which  the  present  suit  arose,  was,  whether  the  will  of  stances,  that  the 

December,  1831,  was  revived  by  the  last  will  of  7th  Fe-  will  of  1831  was 
L  •■<%««       mi  1    .        I         .11     ^  inni  notrevired.end 

oruary,  1844.     The  executors  named  m  the  will  of  1831  that   of    1844 

bemg  dead,  George  Hempenstall,  a  legatee  under  that  will,  a*©"®  admitted 

^-alleging  that  it  had  been  revived  by  the  will  of  1844, 

uid  that  the  widow  and  children  of  the  testator,  the  only 

persons  beneficially  interested  in  his  personal  estate  disposed 

of  by  the  will  of  1831,  took  a  less  interest  thereunder  than 

under  the  will  of  1844, — called  upon  the  executors  of  the 
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July  19.      last-named  paper  to  declare  whether  they  would  take  pro- 

bate  of  the  two  wills  of  1831  and  184»4  (A  and  C),  as  toge- 

Hempeiuiai  ^^^^  containing  the  will,  and  upon  their  refusal  to  take 
probate  of  A,  the  papers  A  and  C  were  propounded,  on 
behalf  of  the  legatee,  in  an  Allegation  which  pleaded  that 
the  paper  C  revived  the  will  A,  and  that  the  word  "  ezclo- 
sivelj''  was  inserted  therein  without  any  instructions  fron 
the  testator,  whose  attention  was  never  particularly  called 
thereto. 

Drs*  Harding  and  Baijjbrd,  for  the  legatee ;  Dn*  Hag" 
gard  and  Jenner,  for  the  executors. 


March  12. 


July  19. 

JUSOMSMT. 


Dr.  Lushinoton.* 

George  Durant,  of  Tong  Castle,  in  the  county  of 
Salop,  died  on  the  29th  of  November,  1844.  He  nudt 
many  wills  and  testamentary  instruments,  some  of  whidi  I 
must  particularly  notice:  there  are  others  which  do  not 
appear  to  me  to  have  any  direct  bearing  on  the  questioo.  1 
have  to  decide. 

Messrs.  Thomson  and  Baxter  are  two  of  the  executflli 
named  in  a  will  executed  by  the  testator  on  the  7tli  of 
February,  1844  (marked  C) ;  they  pray  probate  of  thii 
will,  exclusive  of  all  other  testamentary  papers.  The  other 
party  is  Mr.  Hempenstall,  who  is  a  legatee  in  a  will  bearing 
date  December  13tb>  1831  (marked  A),  and  he  prays  pn^ 
bate  of  that  will,  together  with  the  will  of  1844. 

The  question  to  be  decided  arises  from  the  following  pai^ 
sage,  with  which  the  will  of  1844  concludes :  *'  Revoking aK 
former  wills,  codicils,  and  testamentary  dispositions  by  oe 
at  any  time  or  times  heretofore  made,  except  my  will  bear- 
ing date  the  13th  of  December,  1831,  which  relates  excla- 
sively  to  the  reversion  in  fee  of  the  Tong  Castle  estate." 

The  operation  of  this  clause  is  purely  a  question  of  ooop 
struction.  It  is  clear  that  all  wills  are  revoked  excepting 
the  one  described  by  the  testator,  and  that  one  so  described 
is  revived  and  in  effect  republished.  But  I  roust  rememberi 
in  considering  this  case,  and  always  bear  in  mind,  that  I  am 
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with  a  testamentary  paper  made  under  the  Statute ;      joty  19. 
i  the  law  as  to  wills  is  in  many  respects  different  now     ,„  '^~' 
'hat  it  was  before  the  Statute.     Apparently,  this  pas-    B§mpmuialL 

not  aubject  to  doubt*  for  the  instrument  is  described 
y  ita  date  and  its  contents.     If  any  doubt  can  be 

it  must  arise  from  facts  and  circumstances  dehors 
II  of  1844 ;  in  other  words^  if  there  be  a  doubt,  it  is 
t  ambiguity* 

questions  which  arise  with  reference  to  latent  am-     Principlet 
es  are  often  of  great  difficulty  and  nicety  ;  b«*  th©  jj^^  aiSbi^*„7! 
lies  which  ought  to  govern  are,  I  apprehend^  satis-  ties, 
y  settled  ;   and  it  must  be  my  duty  rigidly  to  adhere 
principles  so  fixed  by  decided  cases, 
innot,  however,  be  necessary  to  do  more  than  simply 
ich  of  the  rules,  which  apply  to  this  particular  case, 
f  are  to  be  found  in  Sir  James  Wigram's  admirable 
i  on  the  subject ;  *  for  it  would  be  a  waste  of  time  to 
through  all  the  cases,  the  substance  of  which  is  given 
;  work.    It  is  quite  obvious  that,  in  considering  the 
ion  and  effect  of  a  revoking  clause,  I  must  be  guided 

same  principles  as  those  which  apply  to  the  inter- 
im of  a  devise  or  bequest :  these  are  all  equally  the 
action  of  a  written  instrument. 

looking  for  the  true  construction  of  this  passage,  I  The  fiurtt. 
irect  my  attention  to  the  will  dated  the  18th  of  De- 
r,  1831.  This  is  a  will  contained  in  twenty-six  sides 
ler,  comprising  very  numerous  devises  and  bequests, 
3ii8equently  not  according  with  the  description  given 
;  clause  in  the  will  of  1844y  namely,  a  will  which 
es  exclunvdif  to  the  reversion  in  fee  of  the  Tong 
estate."  It  is  right,  however,  to  add,  that  this  will 
II   does  devise  the  reversion  of  the  Tong  Castle 

n  is,  however,  a  will^  dated  the  22nd  of  May,  1839, 
does  relate  exclusively  to  the  reversion  in  fee  of  the 
estate^  but  disposes  of  it  in  a  different  manner  from 
11  of  1881. 

*  On  the  Adm.  of  Eztiinsic  Evidence. 
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Jolt  19.  I  now  again  look  back  to  the  clause  o?  the  will  of  1844| 

Thomwm  v  *"^  remember  that  it  is  a  description  o£  a  will  to  be  re- 
Hempautatt,  vived,  and  revived  only  in  accordance  with  the  Statute  of 
Wills.  The  will  of  1831  corresponds  to  the  description  of 
the  instrument  to  be  revived  in  date ;  the  will  of  1839,  to  the 
description  of  the  contents.  The  question,  properly  put,  is 
not  which  will  the  testator  intended  in  his  own  mind,  but 
which  will  the  clause  in  the  will  of  1844  most  properly 
designates^  with  reference  to  the  contents  of  all  the  three 
instruments,  and  to  all  other  facts  and  circumstances  which, 
according  to  the  rule  of  construction,  I  am  at  liberty  to  take 
into  consideration. 

One  of  the  admitted  rules  of  construction  is,  that  every 
claimant  under  a  will  has  a  right  to  require  that  a  Court  of 
Construction  shall  place  itself  in  the  situation  of  the  tea-  . 
tator,  the  meaning  of  whose  language  it  is  called  upon  to  * 
declare.*     Then^  what  would  be  the  consequence  of  do-  " 
creeing  probate  of  the  will  of  1831  ?     Why^  manifestly  to 
destroy,  in  many  respects,  the  operation  of  the  will  of  1844^ 
and  to  throw,  contrary  to  the  expressed  intention  of  the 
testator,  the  whole  of  his  testamentary  intentions  into  utter 
confusion,  which,  from  the  contents  of  the  will  of  18M^  H 
is  manifest  he  could  not  and  did  not  contemplate ;  wberesi^ 
on  the  other  hand^  to  reject  that  construction,  and  hold 
that  the  clause  of  1844  applies  to  the  will  of  1839,  wooM 
carry  into  effect  the  testator's  intentions.    Would  not  dio 
testator  have  said,  "  I  meant  by  the  description  in  the 
clause  of  the  will  of  1844  the  will  of  1839?"    The  qua-  " 
tion  is,  whether  the  Court  is  not  at  liberty,  within  the  mlfli 
of  construction,  so  to  interpret  it.     I  have  looked  in  vfltt 
to  see  whether  there  is  any  rule  or  any  case  to  prolubit  HftO 
from  adopting  such  an  interpretation. 

What^  afler  all^  is  a  devise  in  a  will,  but  a  description  of  the  ' 
devisee  and  thing  devised  ?  and  what  is  a  revocatory  dauie, 
but  a  description  of  the  instrument  revoked,  and  of  the  instra- 
roent,  if  any,  intended  to  be  revived  ?  and  are  not  doubts  in 
both  cases  to  be  solved  in  the  same  way  and  by  the  same  rule? 

•  Wigrain,  p.  76. 
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lie  description  of  a  will  by  its  date  cannot  be  more  con-      July  19. 
Imire  than  the  description  of  a  devisee  by  name ;  and     xh^^^  ^ 
ov,  when  a  doabt  arises  as  to  the  person  meant  as  devisect    HtmpautalL 
the  case  treated  by  a  Court  whose  duty  it  is  to  construe 
le  instrument  ?     It  has  been  and  is  a  maxim  of  construe- 
on,  that  Veritas  nominis  tollil  errorem  demonstralionis  ;^ 
id  so,  in  this  case,  it  might  be  said  that  the  truth  of  the 
ite  must  do  away  with  the  error  in  the  description.     But 
e  how  Mr.  Baron  Parke,  expressing  the  opinion  of  all  the 
idgesy  and,  as  I  think,  very  lucidly,  spoke,  in  the  case  of 
ord  Camqys  v.  Blundell :  f    **  It  may  be    conceded  that,      Cariwvi  t. 
here  a  devisee  is  described  by  his  Christian  and  surname,  Bhmdm, 
id  some  other  distinctive  circumstance,  and  no  person 
aswers  both  descriptions,  and  there  is  nothing  in  the  rest 
r  the  will  or  the  admitted  evidence  to  show  who  was 
leint,  the  name  would  prevail,  and  the  descriptive  cir- 
mnstance  would  be  rejected.     But  the  maxim,  <  Veritas  no- 
wus  tollit  errorem  demonstraiioniSf   is  not  inflexible,  as  has 
een  explained  by  Lord  Chief  Justice  Gibbs^  in  the  case  of 
"he  V.  Huthfoaite.X     For,  if  it  be  clear,  upon  the  due  con- 
traction of  the  will,  with  reference  to  the  evidence  of  the 
tate  of  the  family,  as  known  to  the  testator,  that  the  mean- 
Dg  of  the  testator,  as  expressed  by  the  will,  was  that  the 
«non  described^  and  not  the  person  named,  was  to  take, 
be  description  will  prevail  over  the  name ;  for  the  rule  in 
[oestion  has  no  other  object  than  to  assist  in  discovering 
be  meaning  of  the  will,  and  is  not  applicable  where  it  leads 
» a  construction  contrary  to  the  expressed  meaning  of  the 
ntator.     Here,  then,  the  question  would  be,  supposing 
rcD  this  were  a  devise  for  a  person  by  name,  whether  the 
potext  and  the  evidence  of  the  state  of  the  family  do  not 
lose  the  description  to  prevail  over  the  designation  by 
mie?     We  think  the  context,  coupled  with  that  evidence, 
early  denotes  that  the  name  of  '  Edward '  is  a  mistake." 
ord  Lyndhurst  says  :  "  So  that  it  was  a  question  of  de- 

•  BM»n*B  Maxims,  25.  t  1  CI.  &  Finn.,  Ho.  Lords  Ca.,  786. 

t  2  B.  Moore,  823. 

TOL.  yii.  u 


146  PREROGATIVE  COURT.  [Tux.  T. 

July  19.      scription,  and  one  part  of  the  description  being  inconnstent 
_  with  the  rest  of  the  description,  the  question  wasy  whidi 

Sempenaki  P^^  o^  ^^^t  description,  taking  the  whole  together,  ougllt 
to  prevail.  Upon  that  ground  the  judges  have  decided, 
and  upon  that  ground  my  opinion  is  in  conformity  with  tlie 
opinion  which  they  have  expressed."  He  adds:  '*  We  woe 
bound  by  the  evidence,  as  it  appeared  to  us,  and  upon  tfat 
evidence  we  were  of  opinion  that  the  description,  which  ii 
in  conformity  with  the  conclusion  to  which  the  learned 
judges  have  come,  ought  to  prevail,  having  no  deubt  ef 
what  the  testator's  intention  was." 

It  appears  to  me  that  this  authority,  confirmed  by  die 
opinion  of  the  Lord  Chancellor,  supported  also  by  the  api^ 
nions  of  Lord  Lyndhurst  and  the  Vice-Chancellor,  enabki 
me  8atisfa<*torily  to  dispose  of  this  case.  For,  surely,  H 
the  context  and  evidence  may  cause  the  description  to  pre* 
Tail  over  a  designation  by  name  of  a  devisee,  the  con- 
text and  evidence  may  give  preponderance  to  the  dederip* 
tion  in  a  testamentary  instrument  over  the  date  inserted  bf 
the  testator. 

I  am  well  aware  that  the  description  in  the  clause  of  die 
will  of  1844  has  been  attempted  to  be  impugned  by  plead- 
ing that  there  were  no  special  instructions  for  the  word 
*^  exdusively,'*  and  that  Mr.  Phillips  has  been  examined  to 
prove  the  averment ;  but  in  whatever  way  I  view  that  put 
of  the  case,  my  opinion  remains  unchanged.     For,  first,  I 
doubt  greatly  whether  I  can  receive  any  evidence  to  show 
that  there  were  no  instructions  for  the  word  "  exclusively*! 
and,  secondly,  if  I  could,  it  would  not  follow  that  the  tefb- 
tor  did  not  read  the  paper,  and  approve  of  the  word  ''  exdii« 
sively"  being  inserted.     It  is  not  to  be  supposed  that  tie 
gave  special  instructions  for  the  precise  words;  a  testiftor 
gives,  as  this  testator  did,  general  instructions,  and  does  net 
dictate  to  his  solicitor  the  precise  terms  he  ^ould  adopt  in 
carrying  his  intentions  into  execution,  and  nothing  woidd 
be  more  dangerous  than  to  entertain  the  idea  that  the  Court 
would  receive  evidence  as  to  the  precise  terms,  in  order  to 
exclude  some  word  from  a  will,  because  the  testator  had  not 
specially  directed  that  that  term  should  be  made  use  of. 
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rhich  would  go  beyond  his  intentions.    But,  again,  sup-      Jiilt  19. 

losing  that  evidence  to  show  that  the  word  *'  exclusively"     ThIIIL 

pas  inserted  without  instructions^  and  even  to  show  that    BmpmMtiL, 

ht  testator  did  not  know  of  its  insertion ;  and,  still  more, 

hat  I  should  be  justified  in  striking  out  that  word  from  the 

pill,  and  of  course  excluding  it  from  the  probate, — ^I  say 

iB|ipo«ing  idl  this, — for  I  put  it  only  hypothetically,  and 

Mt  with  the  idea  that  I  could  adopt  such  a  proposition, — 

what  would  be  the  result  ?     Why  this,  and  this  only ;  that 

k  descriptive  words  would  a}^ly  with  less  stringency  to 

the  will  of  1839  than  with  the  word  '' exclusively"  inserted. 

But  still  the  words  which  relate  to  the  reversion  of  the 

Tong  Castle  estate  would  apply  much  more  strongly  to  the 

vill  of  1839^  which  relates  to  such  estate  exclusively,  than 

to  the  will  of  1831,  which  does  indeed  dispose  of  that  rever* 

noQ,  but  only  inUr  aiia.     I  should,  even  on  that  supposi* 

tioo,  entertain  no  doubt  to  which  will  the  testator  intended 

Is  refer.     I  should  think  still,  that  which  was  de  facto 

vbolly  and  entirely  correspondent  with  the  description  was 

the  instrument  referred  to,  and  not  the  will  of  1831,  which 

answered  the  description  in  part  only. 

In  addition  to  the  arguments  arising  from  the  contents  of 

tliese  three  instruments,  I  have  a  right,  and  indeed  am 

boond,  to  look  at  the  facts  and  circumstances  in  evidence  in 

the  cause,  namely,  the  inferences  to  be  drawn  from  the 

•tite  of  the  testator's  family,  coupled  with  the  contents  of 

the  will  of  1839.     Mr.  Phillips,  in  answer  to  the  8th  inter- 

ngatory,  says :  <*  The  deceased  had  other  lawful  children 

bendes  those  inquired  of  in  the  2nd  interrogatory ;  such 

other  children,"  naming  four,  ''  did  all  respectively  die  in 

Us  lifetime  without  leaving  issue,  and  they  had  all  died  pre- 

TJOQS  to  January,  1844."     Now  every  one  of  these  children 

of  die  testator,  who  died  between  1831  and  1844,  was  a 

derisee  or  legatee  named  in  the  will  of  1831 ;  and  could  it 

he  the  intention  of  the  testator  to  revive  an  instrument  in 

livottr  of  five  or  six  dead  children  ?     It  is  impossible  that  it 

ODold  be  his  intention  to  do  so.     It  would  be  contrary  to  all 

probability,  I  might  say  to  all  common  sense^  to  suppose 

that  the  deceased  intended  to  revive  a  will  in  favour  of 
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children  who  were  dead  before  he  proceeded  to  execate 
the  will  of  1844. 

I  am  of  opinion,  therefore^  that  I  ought  not  to  decree 
probate  of  the  will  of  1831  ;  and  I  found  that  judgment 
solely  on  the  contents  of  the  will  of  1844,  the  will  of 
1839,  and  the  will  of  1831,  and  upon  the  evidence  of  the 
state  of  the  testator's  family  when  he  made  the  will  of  1844. 
I  leave  entirely  out  of  consideration  everything  else  which 
appears  in  this  cause.  I  am  satisfied  that  the  evidence  oo 
which  I  rely  is  legitimate  evidence,  and  I  refer  to  none  upon 
which,  as  I  think,  the  least  doubt  can  rest. 

I  believe  that  the  judgment  I  now  give  is  consonant  to 
the  doctrine  laid  down  by  the  best  authorities,  and  not,  that 
I  know  of,  opposed  to  any  antecedent  decision.  The  case 
o^ Payne  v.  Trappes*  was  adverted  to  in  the  Argument; 
but  that  decision  does  not  appear  to  me  in  any  degree  to 
militate  against  the  conclusions  I  have  come  to  in  this 
case.  Had  1  entertained  any  such  opinion,  I  should  of  course 
have  paused  before  I  came  to  a  final  conclusion.  I  think, 
however,  that  a  few  words  will  show  a  clear  distinction  be- 
tween the  two  cases. 

In  the  case  of  Payne  v.  Trappes,  the  testator  had  executed 
a  codicil,  dated  November  9th,  1839,  and  declared  it  to  be 
''  a  codicil  to  his  will  made  by  Charles  Meredith,  Esq.,  of 
8,  New  Square,  Lincoln's-Inn,  dated  12th  May,  1837."  Now 
this  description  was  an  accurate  description  of  the  will  re- 
ferred to,  for  there  was  a  will  of  that  date  prepared  by  Mr. 
Meredith.  It  was  suggested  that  the  will  intended  by  the 
testator  was  a  will  bearing  date  October  17th,  1838,  and 
that  the  reference  to  the  will.  May  12th,  1837,  was  a  mis- 
take. The  principal  argument  went  not  upon  a  question 
of  construction,  but  upon  the  testator  having  destroyed  a 
copy  in  duplicate  of  the  will  of  May  12th,  1837.  Other 
circumstances  were  also  referred  to  as  tending  to  support 
the  averment  that  such  a  mistake  had  been  made ;  but  it 
appears  to  me,  not  only  that  that  case  was  well  decided, 
but  that  no  evidence  could,  under  the  circumstances^  have 


*  1  Robert.  583.     5  Notes  of  Ca.  478. 
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set  up  the  will  of  1838 ;  because,  though  evidence  of  a  cer-  Jolt  19. 
tain  class,  namely,  of  the  state  of  the  testator's  family  and  xj^^^^  ^ 
property,  might  be  admitted  to  declare  the  meaning  of  that  HempauUUL 
which  the  testator  had  written,  of  a  passage  found  in  the 
written  instrument,  which  might  possibly  tend  to  show  that, 
by  the  words  written,  the  testator  did  not  intend  to  publish 
the  will  of  1837,  yet  by  no  possibility  could  it  be  admitted 
to  show  that  he  had  published  the  will  of  1838  by  those 
words  written  in  that  codicil;  there  might  be  evidence 
dejacto  to  show  intention,  but  there  could  not  be  legal 
evidence  to  show  intention  carried  into  effect  in  that  instru- 
ment, for  there  were  no  words  which  by  possibility  could 
express  republication  of  the  will  of  1838.  Therefore,  to 
have  pronounced  for  the  will  of  1838  would  have  been  not 
to  give  effect  and  meaning  to  what  was  written,  but  to  what 
was  intended  to  be  written,  and  was  not  written ;  and  as, 
by  no  legal  principle  of  which  I  am  cognizant,  in  a  will 
made  under  the  Statute,  could  the  clause  in  question  be 
struck  out,  of  necessity  there  was  given  to  it  the  only  mean- 
ing the  words  could  bear. 

But  the  circumstances  of  the  present  case  are  different ; 
because,  as  I  have  already  endeavoured  to  explain,  the  de- 
scription of  the  instrument  to  be  revived  may  apply  to  the 
will  of  May  22nd,  1839,  not  to  the  will  of  1831,  and  that 
by  construction  only,  founded  on  admissible  evidence,  with- 
out adding  to  the  passage  to  be  construed. 

I  am  not  aware  of  any  other  case  decided  in  this  Court,  or  in 
any  other  Court,  to  which  it  is  necessary  that  I  should  refer. 
I  found  my  judgment  upon  very  high  authority,  namely, 
the  decision  of  the  House  of  Lords.  For  these  reasons  I  Probate  of  the 
shall  pronounce  for  the  will  of  1844,  and  refuse  probate  of  !^''^^  ^^^  ''•" 
the  will  of  1831.  Probate  is  not  prayed  of  the  will  of  1839, 
because  it  relates  exclusively  to  real  estate ;  and,  therefore, 
it  is  not  necessary  that  I  should  make  any  decree  relating 
thereto.  The  costs  of  both  parties  must  come  out  of  the 
estate. 

Proctors: — P.  FaUoUf  for  the  executors ;  Oldershaw,  for  the  legatee. 
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miS^  Coutrt  of  aumtraltff^ 

ExtCaurtDay.  July  28. 

Salvage.  —  Thb  "  PuRisiMA  Concbpgion"  (Tbigo)—- Cmcie,  hf. 
Mwrt?n*^hi^'  Of!  Peiition^Thia  was  a  Spanish  Ycssel,  which,  in  Octol 
self  to   be    a  1848,  on  her  voyage  firom  Norway  to  Bilboa,  with  a  au 

salvor.butwbo,  ^£  ggU  meetinflr  with  stress  of  weather,  and  sustaining  so 
as    tbe     own-         ^^  ®  ,  *^ 

en  alleged,  had  damage,  got  on  shore  near  Bridlington,  where  services  w 

been    employ-  rendered  to  her  by  Mr.  Waters  Brambles,  agent  to  Lloyt 
ed    simply   as  ^  ,  »  -o  ^ 

agent,  bad  ar-  as  the  owners  contended,  in  the  character  merely  of  an  ag< 

rested  tbe  sbip  Qn  ^y^  iq^  March  he  arrested  the  vessel  in  a  cause 

in      a     cause     , 

of  salvage,  the  salvage. 

Court  refused  j>.  Addam$  applied  for  a  supersedeas  of  the  Warrant, 
perMdeo«,onan  the  ground  that  Mr.  Brambles  had  no  title  to  sue  aa  sah 
allegation  that  having  been  employed  as  agent,  in  which  capacity  he  I 
dispute  had  ^^^  '^^  claims,  which  had  been,  by  mutual  consent,  sefen 
been  by  mutual  to  arbitration,  and  the  award  was  then  pending. 
taTed^to  arbi-  ^^'  Harding^  for  the  salvor. — An  agreement  to  refer  is 
tration.  —  The  answer  to  a  suit  at  law  or  equity  ;  even  an  award  wiUu 
to*"arbfr«tion  Payment  is  no  bar.  MitchM  v.  HarrU.*  Thompsm 
is  not  sufficient  Ckamock.\      Allen  v.  MUner^X      Street  v.  Rigbjf,^     1 

dSc^n  of  "Sisi*™^^^^^"^  of  this  Court  is  not  ousted. 

Court — Upon 

'HCdTSlrtii;       De.  LU8H.N0T0N. 

action    was  The  question  is,  whether  the  Court  ought,  u| 

maintainable,    consideration  of  the  facts  stated,  to  supersede  the  Warr 
May  15.  q^  not.    The  two  grounds  upon  which  the  Court  may  p 

ceed  are  these :  first,  if  the  Court  is  satisfied  that  the  W 
rant  improvid^  emanavU, — that  is,  if  the  vessel  has  b 
arrested  in  a  cause  of  salvage^  no  salvage  service  whate 
having  been  performed, — then,  as  a  matter  of  right. 
Warrant  would  be  superseded.  I  must  confess  that 
question  comes  before  me  in  a  most  inconvenient  shapi 
ascertain  the  fact.     I  have  the  affidavit  to  lead  the  ^ 

♦  2  Ves.  j   136.  t  8  T.  R.  139. 

:  2Cr.  &J.  50.  $  6  Ves.  821. 
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ty  and  certadn  bills  and  charges ;  and  I  aee  a  great  deal  Jult  M. 
the  affidavit  which  I  wish  had  never  been  there,  and  I 
)k  there  is  an  omiflBion  of  mach  that  might  have  been 
re.  Here  is  a  long  history  of  the  vessel  op  to  October, 
nothing  can  be  more  meagre  than  the  statement  in  the 
lavit  as  to  the  salvage  services, — <^  for  salvage  and  other 
ices."  I  am  aware  that  affidavits  to  lead  Warrants  ore 
to  be  expected  to  be  very  distinct  as  to  the  services ; 
le  affidavits  are  made  in  a  hurry,  and  at  distant  ports, 
provided  they  lay  a  primd  facie  ground  for  the  juris* 
of  the  Courts  the  Warrant  must  issue ;  but  it  issues 
peril  of  the  party,  who,  if  he  fails,  is  liable  to  the 
s  incurred.  I  think,  considering  what  has  been  the 
ctice  in  these  cases,  and  that  the  Court  holds  in  its  hand 
remedy  in  case  the  vessel  has  been  improperly  arrested, 
n  not  in  a  condition  to  supersede  the  Warrant  on  the 
and  that  sufficient  cause  is  not  set  forth  in  the  affidavit 
ead  the  Warrant. 

¥hat  is  the  other  ground  ?     That  diere  was  an  agreement 
t  the  whole  matter  in  dispute  between  Mr.  Brambles, 
salvor,  and  the  owner,  should  be  submitted  to  arbitral 
1.    Now,  it  is  clear  that  a  mere  reference  to  arbitration  is 
sufficient  to  bar  the  jurisdiction  of  a  Court  of  Common 
m  or  Equity,  and  cannot  bar  this  Court,  which  acts  on 
same  principles.    If  so,  I  do  not  see  how  I  can  super- 
e  this  Warrant.     This  Court  can  only  supersede  the  War- 
ty er  exercise  the  jurisdiction  belonging  to  it,  on  strictly 
il  grounds.    I  do  not  wish  to  enter  into  a  consideration 
the  merits  c^  the  case,  and  to  say  whether  I  can  or 
not  exercise  jarisdiction, — I   leave  that  questi(m  until 
conclusion  of  the  cause.     Therefore,  I  decline  to  super- 
e  the  Warrant.  Hie  costs  must  be  considered  as  costs  in 


lie  case  was  argued  on  its  merits.    It  appeared  that,  July  28. 
91  the  vessel  stranded  near  Bridlington,  she  was  boarded 
lome  boatmen,  and,  on  the  ensuing  morning,  the  master 
9ed  the  veaad  under  the  care  of  Mr.  Brambles,  as  ship- 
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agent)  who  employed  men  to  unlade  her,  superintending  1 
operation^  but  performing  no  other  actual  personal  servi 
The  vessel  having  been  got  off,  and  conveyed  into  the  h 
hour,  the  cargo  was  sold,  and  on  Mr.  Brambles  sending 
his  charges,  the  accounts  were  disputed,  and  afterwai 
agreed  to  be  referred  to  arbitration.  The  reference  wc 
off,  and  Mr.  Brambles  then  instituted  the  present  prooee 
ing  against  the  ship.  On  the  part  of  the  owners,  it  w 
contended  that  Mr.  Brambles  was  not  entitled  to  any  n 
vage  reward. 

Dr,  Harding,  for  Mr.  Brambles,  cited  the  <*  Hap^ 
Return;'*  and  the  "  Fav(nUe:*\  Dr.  Addams^  for  tl 
owners. 


JaDOMXMT. 


Dr.  Lushington. 

The  Court  very  greatly  laments  the  manner  i 
which  this  cause  has  been  conducted ;  for  it  is  perfiect] 
manifest^  from  the  perusal  of  the  proceedings,  that  vei 
great  and  perfectly  unnecessary  expense  has  been  incam 
for  affidavits  of  very  considerable  extent,  which  have  nevi 
been  sworn  to  in  one  instance^  and  going  over  ground  whic 
it  was  useless  to  tread. 

'  The  main  question  is  this, — whether  the  action  enten 
by  Mr.  Waters  Brambles,  the  agent  to  Lloyd's  at  tl 
port  of  Bridlington,  is  maintainable  or  not.  That  is 
question  of  some  importance,  and  one  respecting  whid, 
I  had  not  had  a  previous  opportunity  of  very  carefully  co 
sidering  it  since  this  case  first  came  under  the  notice  of  tl 
Court,  I  should  have  thought  it  necessary  to  take  furd 
time  before  I  pronounced  my  opinion.  But  a  question  ve 
similar  to  it  was  agitated  on  the  original  Act  on  Petiti 
entered  into  on  behalf  of  the  owners,  in  which  the  Coi 
was  prayed  to  stop  further  proceedings  in  the  cause* 
then  addressed  my  attention  to  that  question,  and  I  hi 
since  considered  it,  and  referred  to  the  two  cases  dted 
Argument,— Me  "  Favorite*'  and  the  "  Happy  Return^ 
and  I  have  also  endeavoured  to  call  to  mind  other  ca 


*  2  Rob.  jnn.  255. 
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that  luiTe  occurred  in  preceding  timet)  some  of  which,  I  Jvlt  S& 
greatly  regret  to  say,  took  place  during  an  interval  of  time  pZ^ZgM 
when  cases  passed  without  any  report.  Cbno^petbii. 

I  will  first  look  at  the  question  without  reference  to  the 
peculiar  circumstances  of  this  case»  and  I  will  put  it  upon 
the  wide  and  clear  statement  of  facts.    The  case  is  this : 
here  is  a  person  residing  in  the  neighbourhood  of  a  seaport^ 
curying  on  the  business  of  a  merchant  and  ship-agent ;  a 
▼essel  becomes  stranded  in  the  vicinity  of  that  port,  and  the 
master  seeks  for  the  assistance  of  a  person  in  the  character 
of  ship-agent  for  such  aid  to  the  vessel  and  cargo  as,  under 
the  circumstances,  may  be  necessary.     The  ship-agent  un- 
dertakes that  task ;  he  employs  the  persons  actively  occu- 
pied in  performing  the  service  necessary,  namely,  to  take 
out  the  cargo,  if  that  is  a  step  desirable,  or,  otherwise,  to 
get  the  vessel  off  the  strand  on  which  she  is  lying,  and  into 
I  place  of  safety.     He  himself  personally  superintends  that 
lenrice,  but  does  not  actively  perform  any  part  of  the  duty, 
or  incur  the  slightest  risk  to  his  own  life,  or  danger  to  his 
own  person.    The  question  is,  whether  an  individual  so  dr' 
eomstanced  can  or  cannot  maintain  an  action  in  this  Court 
igainst  the  ship  and  cargo  so  salved.     Now,  that  is  the 
general  question,  and  one  upon  which  much  might  have 
been  said  if  it  had  been  a  new  question,  as  to  the  Court 
exerdaing  jurisdiction  of  this  description.     I  think  that, 
apon  a  balance  of  all  considerations,  independently  of  au- 
thority, it  is  for  the  benefit  of  both  shipowners  and  mer- 
chants, who  are  the  proprietors  of  the  cargo,  and  also  for 
the  advantage  of  persons  who  carry  on  the  occupation  of 
drip-agent,-— one  of  very  great  importance  in  a  maritime 
eonntry  like  this, — that,  upon  the  whole,  it  is  for  the  benefit 
of  all  parties  that  there  should  be  a  power  of  jurisdiction  in 
this  Court.    I  say,  first,  it  appears  to  me  to  be  a  protection 
to  the  owners  of  both  ship  and  cargo ;  for  it  is  not  to  be 
supposed  that,  when  the  Court  takes  cognizance  of  part  of 
the  case,  it  does  not,  therefore,  take  cognizance  of  the  whole. 
The  whole  subject-matter  comes  within  its  jurisdiction;  it 
takes  care  that  no  improper  expenses  shall  be  allowed,  and 
that  nothing  is  taken  in  the  nature  of  ship-agency  or  of 
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JoLY  28,      salvage  which  is  not  fairly  earned,  and  to  which  the  party 
zTTT         is  not  justly  entitled.     Again;  it  is  a  matter  of  advantage 
ConcepeUm,    to  foreign  owners,  because  it  enables  them,  with  great  £ici- 
lity,  to  procure  the  assistance  of  persons  of  this  description, 
who  are  most  useful  in  effecting  and  superintending 
▼ices  of  this  kind  ;  because  many  a  ship-agent  might 
tate  to  undertake  a  work  of  this  kind  upon  the  mere  per- 
sonal credit  of  the  master  or  a  foreign  owner,  whom  he  did 
not  know.     Again ;  look  at  the  ship-agent  himself.    Sup* 
posing  that  he  performs  his  duty  honourably,  fairly,  and 
assiduously,  he  is  assured  of  having  a  proper  reward  out  of 
the  property  which  becomes  subject  to  the  jurisdiction  of 
the  Court,  and  he  is  not  left  to  the  chance  of  recovering  hii 
The  action  reward  from  a  foreign  owner  or  a  foreign  master.    I  think 
mautainable.    |jjggg  u^g  strong  reasons  in  favour  of  the  jurisdiction  itself; 
yet  I  do  not  know  that  I  should  have  ventured  to  act  oo 
any  theoretical  reasoning  if  I  had  not  been  supported  and 
upheld  by  previous  decisions  of  the  Court. 
Authorities.  There  were  two  cases  antecedent  to  the  "  FavonU!*  of 

which  I  cannot  find  a  trace  in  any  report.  Of  one  I  haves 
very  clear  recollection,  and  a  very  peculiar  case  it  wis- 
There  may  be  some  doubt  whether  Lord  Stoweil  did  not 
go  too  far ;  but  what  impressed  it  on  my  mind  was  thi8ci^ 
cumstance.  It  was  an  application  made  by  a  magistrate  in 
Ireland  for  a  reward  for  salvage  services,  which  consisted  io 
-  sending  police-officers  down  to  protect  the  cargo,  and  what 
impressed  it  on  my  mind  was,  that  the  gentleman,  in  mik* 
ing  the  affidavit,  swore  that  he  would  not  ^x  the  amount,  n 
he  could  not  minutely  tell  the  sum  to  Vhich  he  was  entitled. 
Lord  Stoweil  allotted  £100.  There  was  another  case,  on 
the  coast  of  Kent,  in  the  neighbourhood  of  Deal,  in  which  t 
similar  question  arose.  X  do  not  know  that  Lord  Stowdi 
formally  decided  the  question,— -for  he  was  not  in  the  habit 
of  doing  so  if  he  could  avoid  it, — but  he  said,  ''  How  cooM 
there  be  a  better  jurisdiction  to  determine  it  than  the  Ad- 
miralty Court  ? ''  The  question  arose  in  the  case  of  tkt 
''  Lord  Cranstounr*  but  in  the  case  of  the  «  Happif  Reiwm'* 

*  Cited,  2  Hagg.  A.  R.  207. 
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I  quesdon  substantially  came  ander  the  consider-  July  28. 
3ir  Christopher  Robinson,  and  that  learned  judge 
upon  it  every  possible  care  and  attention  which 
rtance  of  the  question  required ;  and  though,  of 
le  circuinstanoes  of  each  case  must  differ  one  from 
» the  result  of  Sir  C.  Robinson's  decision  was,  that 
ooight  act  as  an  agent  and  claim  as  a  salvor,  though 
ot  actually  perform  in  person  anything,  strictly 
,  in  the  nature  of  salvage  service.  He  referred 
'  to  the  case  of  the  **  Lord  Cranstaun"  and  he 
a  gratuity  to  the  party  suing,  whose  character  of 
•ras  not  to  supersede  his  claim  as  salvor.  I  fol- 
e  authority  of  Sir  C.  Robinson  in  the  case  of  the 
er  And  there  is  one  observation  to  which  I  will 
ot  because  it  is  an  opinion  of  my  own,  but  because 
the  view  of  the  question  which  I  then  entertained, 
bich  I  think  it  my  duty  to  adhere.  I  said,  **  Al- 
cannot  view  Mr.  Davey's  services  in  the  strict  cha- 
'  salvage  services,  but  rather  of  a  successful  and 
OS  agency,  I  am  of  opinion/'  &c.  In  that  case, 
sy  had  performed  no  act  which,  properly  speaking, 
called  an  act  of  salvage.  The  general  principle  I 
ted  to  uphold,  and  I  now  look  to  the  particular  cir- 
«8  of  this  case,  to  see  if  they  will  induce  me  to 
r  distinction. 

regard  to  the  original  affidavit  to  lead  the  warrant, 
that  is  in  a  very  unsatisfactory  form,  because,  in 
instance,  it  states  through  three  or  four  pages  a 
mber  of  circumstances,  which  never  should  have 
sir  way  into  an  affidavit  merely  to  lead  a  warrant 
;  and  in  the  next  place,  it  speaks  of  salvage  ser- 
ly  for  which  a  debt  was  due.  It  is  well  known 
ordinary  form  is  to  make  an  affidavit  that  salvage 
lave  been  rendered,  and  the  warrant  goes  out,  leav- 
the  Court  to  do  justice  hereafler ;  and  for  this  rea- 
many  instances,  unless  the  warrant  issued  imme- 
be  vessel  might  be  gone,  and  the  opportunity  of 
itice  lost.  I  do  not  think  that  there  is  much  in  the 
irhich  can  affect  my  judgment  in  this  case* 
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July  88.  But  there  is  a  great  deal  of  truth  in  the  argument,  that 

jp^jTT^^  there  was  great  delay,  and  that  Mr.  Brambles  claimed  ex- 
Gmeepeion,  clusively  in  the  first  instance  under  the  title  of  agent ;  but 
that  does  not  appear  to  me  to  be  a  bar  to  the  action.  I 
lament  the  delay,  but  there  are  many  circumstanoes  whidi 
may  account  for  it,  and  unless  Mr.  Brambles  be  legally 
barred  from  proceeding  in  a  suit  which  I  have  decided  he 
had  a  right  to  commence,  it  is  impossible  that  I  can  rqect 
his  claim  altogether. 

Another  question  might  arise  in  this  case,-— the  proceed* 
ing  is  against  the  ship  alone,  and  it  is  perfectly  manifeit 
that  the  Court  cannot  do  justice  as  the  case  stands.  I  ooold 
not  decide  that  Mr.  Brambles  was  entitled  to  reward,  sop* 
posing  I  had  a  constat  of  the  value  of  the  ship,  withovt 
taking  notice  of  the  cargo,  because  it  appears  tiiat  he  hsd 
possession  of  the  cargo,  and  sold  the  cargo ;  and  he  migbt 
have  paid  himself,  not  merely  the  commission,  and  the  sil- 
vage  due  upon  the  cargo,  but  a  great  deal  more  than  tlie 
Court  would  have  given  upon  the  whole.  In  this  state  of 
things,  I  hold  my  hand,  and  say  that,  until  the  whole  mstter 
is  investigated,  I  will  proceed  no  further. 

It  has  been  said  that  Mr.  Brambles  might  be  doubly  paid, 
—as  agent  and  as  salvor.  But  if  an  agent  chooses  to  oootf 
into  this  Court  for  justice,  he  must  be  satisfied  with  that 
justice  which  the  Court  will  administer.  If  he  says,  ^'I 
have  acted  both  as  agent  and  salvor, «-pay  me,"  the  Court 
will  take  cognizance  of  what  he  has  received  as  agent,  sod 
will  not  give  him  a  double  reward,  but  it  will  take  a  view 
of  all  the  services  he  has  rendered,  >ind  give  a  reward  itt 
proportion  to  what  he  has  done,  and  no  more.  Every  suitor 
who  comes  into  this  Court  and  claims  justice,  must  be  pre- 
pared to  do  justice. 
A  reference  Looking  at  these  facts,  it  is  clear  that  I  cannot  proceed 
counts  to  make  any  decree  whatsoever,  except  in  the  dark  ;  there- 

fore, the  order  I  shall  make  is  this, — to  refer  to  the  Regis- 
trar and  Merchants  all  the  accounts,  including  those  ezhi* 
bited,  and  the  moneys  received  and  paid,  with  reference 
both  to  the  ship  and  cargo.  If  it  should  so  happen  dial 
Mr.  Brambles  is  in  possession  of  the  proceeds  of  Ae  caigoi 
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he  must  account  to  the  Court  for  everything  he  has  paid 
tod  recdved,  and  he  must  satisfy  the  Court  that  all  the 
payments  are  just  and  fair.  Unless  this  is  done,  he  will  get 
nodiing  in  the  nature  of  a  reward  for  his  services.  When 
that  has  been  done,  if  the  Court  is  satisfied  that  the  account 
hst  been  fairly  rendered,  and  that  no  expenses  have  been 
incurred  which  ought  not  to  have  been,  then  the  Court  will 
ascertain  what  remains,  and  will  be  prepared  to  give  such 
remuneration  as  the  justice  of  the  case  requires.  Surely, 
the  owners  cannot  object  to  this.  They  will  have  the  benefit 
of  a  proper  investigation  of  all  the  claims  against  the  ship 
and  cargo^  the  means  of  obtaining  the  proceeds  of  the  cargo 
if  they  have  been  unjustly  withheld,  and  they  will  pay  no 
more  than,  according  to  the  judgment  of  the  Court,  is  a  just 
nward  for  the  services  rendered. 
Until  then,  I  reserve  all  questions,  including  that  of  costs. 

Fhwton :— iSna2f,  for  the  party  proceeding ;  CooU,  for  the  owners. 
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fttcflf 0  tf outt  of  eanttvt^ntp, 

August  2. 

GoRRAM  V.  Thb  Bishop  op  Exbter. — Cause,  —  This 
Was  a  proceeding,  promoted  by  the  Reverend  George  Cor- 
nelias Gorham,  Vicar  of  St.  Just,  in  the  county  of  Cornwall 
and  diocese  of  Exeter,  against  the  Lord  Bishop  of  that  dio- 
cese, for  having  refused  to  institute  him  to  the  Living  of 
Brampford  Speke»  in  the  county  of  Devoni  and  the  same 
diocese. 

On  the  second  Session  of  Trinity  Term,  1848  (June  3), 
the  Proctor  for  Mr.  Gorham,  having  brought  in  an  affidavit, 
prayed  a  Monition  against  the  Lord  Bishop  of  Exeter,  to 
admit  and  institute  him  to  the  Vicarage  and  parish  Church 
of^Brampfbrd  Speke,  to  which  he  had  been  duly  presented 


AMOourtDa^. 

In  a  proeeed- 
ing  by  a  clerk 
presented  to  a 
benefice  against 
hi8dioceflan,for 
refusing  to  in- 
stitute him 
thereto,  it  be- 
ing alleged,  in 
return  to  a 
Monition,  call- 
in|f  upon  the 
Bishop  to  insti- 
tute, or  to  show 
cause  for  re- 
fusing, that  the 
presentee  had, 
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Aug.  8.       by  Her  Majesty,  otherwise  to  appear  and  show  cause  why 

qZT^  ^     he  should  not  be  admitted  and  instituted  thereto  by  thii 

Bp,  of  Exder,  Court,  with  intimation ;  twenty-eight  days  having  elapsed 

upon  ezamina-  s^^ce  he  had  called  upon  the  Bishop  to  institute  him. 

tion,beenfound      Sir  •/•  Dodson.  Q.A..  in  movine  for  the  Monition,  ob- 

trii^M^cOTtrary  ^^^^  ^^^^  ^e  proceeding  was  an  unusual  one,  but  it  wn 
to  those  of  the  in  conformity  to  books  of  authority  and  the  Canons  of  the 
SSr^^S  Church,  citing  the  95th  Canon. 

as  he  held  that     The  Court  directed  the  Monition  to  issue.* 

inftmts  were  not 

regenerated  by 

Baptism  t  —        *  The  following  is  the  form  of  the  Momtion  :— 

Held,  that  the  «*  Herbert  Jenner  Fust,  Knight,  Doctor  of  Laws,  Offidai  Fds- 
■piritual  reje-  ^ip^l  ©f  the  Arches  Court  of  Canterbury  Uwfully  constituted:  Tb  iI 
Suits 'a°  ^Bap"  ^^^  singular  Clerks  and  literate  persons  whomsoever  and  wheresoeftf 
tism  is  the  i"  snd  throughout  the  whole  Province  of  Canterbury,  greeting.  It  \m 
doctrine  of  the  been  declared  to  us,  in  our  office  aforesaid,  on  the  behalf  of  the  Esrs- 
Churchof  £ng.  ^^^^  George  Cornelius  Gorham,  clerk,  that  he  is  aggriered,  as  kii 
hold'  that  a  complaint  to  us  showeth,  inasmuch  as,  although  the  Viearage  as! 
prevenient  act  parish  Church  of  Brampford  Speke,  in  the  county  of  Devon,  dioeesssf 
of  Grace  must  Exeter,  and  Province  of  Canterbury,  has  been  for  the  last  twdfS 
render      them  Qon^iig^  Qp  thereabouts,  and  still  is,  vacant  and  without  a  vicar,  by  (It 

ema,  Is'^con-  ***^"^  <*«***>  of  the  Reverend Mudge,  derk,  the  late  incasBtast 

trary   to    that  thereof,  and  although  the  said  Reverend  Geoi^  Cornelius  QifAtm» 
doctrine,  and  a  clerk,  was  and  is  rightly  and  duly  presented  to  the  said  vacant  Vieansi 
f *r*relSin^"n!  "*^  P*""**  Church  of  Brampford  Speke  aforesaid,  by  Her  Most  Qth 
stitution.~The  c^^"'  Majesty  Queen  Victoria,  the  true  and  undoubted  patron  of  the 
time  which  the  said  Vicarage,  and  although  the  said  Reverend  George  Cornelius  Go^ 
95th    Canon     ham  exhibited  and  tendered,  in  due  time  and  place,  Lettera  of  Presea* 
gives  to  the  bi-  ^^^^^^  ^  ^^  afbresaid  Vicarage,  under  the  Great  Seal  of  Great  Britds, 
twenty  -  eight  ^  ^^®  Right  Reverend  Father  in  God,  Henry,  by  Divine  Perminioa, 
days  after  ten-  Lord  Bishop  of  Exeter,  and  hath  claimed  to  be  admitted  with  all  coa- 
der  of  the  pre-  yenient  speed  to  the  said  Vicarage  and  parish  Church  aforesaid,  and  is 
'  u^re^into^^e  ^  >"*t^^u^«<^  in^o  ^^  invested  in  the  Vicarage  of  the  same,  togsdMT 
sttffidency  of  a  ^^^  ^^  ^^  rights,  members,  and  pertinents,  according  to  the  powst^ 
presentee,isnot  form,  tenour,  and  effect  of  the  aforesaid  Letters  of  PresentatioD,  ssl 
an  absolute  li-  that  he  be  mtrusted  with  the  cure  and  direction  of  the  sools  of  ths 
deriniT  m  ^  parishioners  thereof,  and  that  he  be  inducted  into  and  charged  w^  ths 
minanon    after  ' ^al,  actual,  and  corporal  possession  of  the  said  parish  Church,  and  sB 
that    period      its  rights  and  pertinents :  and  although  the  said  Reverend  Geoiga  Cos- 
null;  the  bishop  nelius  Gorham,  clerk,  has  sought  and  demanded  with  all  eamesCBSSi 
aT  an    ut   of  ***^  humility  more  than  once,  or  at  least  once,  that  right  and  justics  be 
duty,  in  theful-  ^^^ne  to  him  in  the  premises,  by  the  said  Right  Reverend  Father  in  God 
filment    of    a  Henry,  by  Divine  Permission,  Lord  Bishop  of  Exeter,  and  although  hs 
public     trust)  ii^g  offered  himself  ready  and  prepared  to  subscribe  the  thi«e  ArtiAes, 
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An  appearance  was  given  for  the  Lord  Bishop,  on  whose  Auo.  2. 
behalf  an  Act  on  Petition  was  {brought  in,  which  alleged  as  oZjT'* 
foUows : —  Bp.  of  Eseitr. 

being    entitled 
M  required  bj  the  Thirty-sizth  Canon  on  that  behalf,  to  nuUce  the  to  a  reasonable 

Deekration  required  by  the  Act  of  Uniformity,  and  to  take  all  neces-  time  for  the  ez- 
fliry  oaths  as  bj  law  reqoired,  and  although  the  said  Reverend  George  *'''"**^'0''* 
Cornelias  Gorfaam,  clerk,  was,  and  still  is,  cspable  and  duly  qualified, 
IS  well  by  his  private  character,  age,  and  learning,  as  also  by  the  purity, 
probity,  and  integrity  of  his  life,  to  be  instituted  into,  invested  in,  and 
•dsiitted  into  the  mid  Church,  with  all  its  rights,  members,  and  perti- 
Bcnts,  and  for  such  and  as  such  he  was  and  still  is  called,  held,  consi- 
icred,  aeeoonted,  and  reported  to  be,  openly,  publicly,  and  notoriously: 
serertfaeless,  the  said  Right  Reverend  Father  in  God,  Henry,  by  Divine 
FoauBsioD,  Lord  Bishop  of  Exeter,  who  was  well  acquainted  with  all 
ndeadi  of  the  premises,  and  who  ought  therefore,  in  virtue  of  the 
prsiises,  to  have  admitted  the  aforesaid  Reverend  George  Cornelius 
Gciliam,  clerk,  into  the  Vicarage  and  parish  Church  aforesaid,  declined 
Sid  refiosed  to  do  right  and  justice  in  that  behalf,  or  unjustly  and  un- 
ifktcoQsly  (saving  always  due  reverence  and  honour)  has  delayed  and 
ttSU  delays  so  to  do»  to  the  no  small  prejudice  and  inconvenience  of  the 
aid  Reverend  George  Cornelius  Gorham,  clerk,  the  party  complaining: 
Wherefore,  the  said  Reverend  George  Cornelius  Gorham,  clerk,  has 
kaably  pnyed  as  that  we  would  be  pleased  to  grant  him,  so  fiELrfforth  as 
iiittiag^  a  remedy  in  this  behalf,  according  to  the  exigency  of  the  law : 
Aid  whereas  we  are  willing  to  extend  our  aid  ,to  the  said  party  com- 
plvBiag  to  OS  as  aforesaid :  we  do,  therefore,  hereby  authorize,  em- 
power, and  strictly  enjoin  and  command  you,  jointIy*and  severally,  to 
aoaish,  or  cause  to  be  monished,  peremptorily  (so  far  as  is  befitting 
kis  boooor  and  reverence),  the  Right  Reverend  Father  in  God,  Henry, 
Vf  Divine  Permission,  Lord  Bishop  of  Exeter  (whom  we  do  so  monish 
Vf  the  tenour  of  these  presents),  that  he,  within  the  space  of  fifteen 
difs  from  the  service  of  this  Monition  (and  of  which  we  assign  him  five 
lor  a  first  Monition,  five  for  a  second,  and  five  for  the  last  and  peremp- 
iBiy  Mooitioii),  admit  the  said  Reverend  George  Cornelius  Gorham, 
derk,  to  tbe  said  Yicarsge  and  parish  Church  aforesaid,  and  institute 
nd  invest  tbe  said  Reverend  George  Cornelius  Gorham,  clerk,  in  the 
Viearsge  aforesaid,  with  all  its  rights,  members,  and  pertinents,  and 
ako  cause  the  ssid  Reverend  George  Cornelius  Gorham,  clerk,  to  be 
iidneted  into  the  real,  actual,  and  corporal  possession  of  the  same,  and 
liio  to  minister,  or  cause  to  be  ministered,  to  the  party  complaining,  in 
sD  sad  each  of  the  premises,  and  whatever  concerns  them,  as  to  tbe  law 
sad  joatiee  shall  appertain ;  otherwise  that  if,  at  the  expiration  of  tbe 
siMnaid  fifteen  days,  the  said  Reverend  George  Cornelius  Gorham, 
dcik,  be  not  admitted  into  and  invested  in  the  said  Vicarage  and  parish 

Cliurch 
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Aug.  9.  1^<^^  '^^  August,   1847*  Mr.  Gorham  WM  prwentod  bf  ^ 

— ;*         Crown  to  the  Vicarage  of  Brampford  Speke»  and  tooa  afltf 

Bof^xdtr  '^PP^^®^  ^^  ^^^  Bidhop  of  Exeter  for  institution,  who  thenMyoa 

Church  aforesaid,  and  if  right  and  justice  shall  not  have  been  admiid^ 
tered  to  him  in  that  behalf,  you  cite,  or  cause  to  be  cited,  pecem^lerilf 
(with  all  due  rererenee),  the  aforesaid  Right  Rererend  Father  la  Ge^ 
Henry,  by  Dirine  Permission,  Lord  Bishop  of  Exeter,  Co  appew  ph 
sonally,  or  by  his  Proctor  duly  constituted,  before  us,  oar  Smoyrt^  « 
some  other  competent  Judge  in  this  behalf,  in  the  Common  HsB  If 
Doctors  Commons,  situate  in  the  psrish  of  Saint  Benedict,  near 
Wharf,  London,  and  place  of  judicature  there,  on  or  before  the  i 
day  after  be  shall  bare  been  serred  with  these  presents,  if  It  shall  bei 
General  Session,  Bye  Day,  or  Additional  Court  Day  of  the  aaid  AidM 
Court,  otherwise  on  the  General  Session,  Bye  Day,  or  AdditloDBlCBHl 
Day  of  the  said  Court  next  ensuing,  and  show  a  reasonable  and  iMil 
cause,  if  he  hsFe  any,  why  (the  right  baring  derolved  upon  ns  tbmi^l 
such  bis  refusal  and  denial  of  justice)  the  said  Reverend  Oeoige  CsMH* 
lius  Gorham,  clerk,  ought  not  to  be  admitted  Into  the  said  Vlmi^p 
and  parish  Church  of  Bnmpford  Speke  aforesaid,  and  be  rigfatfy,  krtN 
fully,  and  canonically  instituted  into  the  same,  with  all  its 
hers,  and  pertinents,  and  inducted  Into  the  real,  actual,  and 
possession  of  the  same,  and  justice  be  administered  to  bim,  the 
said  Reverend  George  Cornelius  Gorham,  clerk,  in  the  premlaeib  If  1 
and  by  our  authority,  in  due  course  of  law  (justice  so  reqairiog)  t  m 
that  you  intimate,  or  cause  to  be  intimated,  peremptorily,  to  tba  i 
said  Right  Reverend  Father  in  God,  Henry,  by  Divine 
Lord  Bishop  of  Exeter  (whom  we  do  by  the  tenonr  of  these 
so  intimate),  that  if  he  do  not  appear  at  the  aforesaid  time  and 
or,  appearing,  do  not  set  forth  a  reasonable  and  lawful  cause  to  the  shn 
trary;  we,  our  Surrogate,  or  some  other  competent  Judge  n  Ifell 
behalf,  will  proceed,  and  intend  to  proceed,  to  admit  and  lastitets  Hi 
said  Reverend  George  Cornelius  Gorham,  clerk,  to  the  Vicanifs  mi 
parish  Church  aforesaid  (the  absence,  or  rather  the  contanacy,  of  lli 
said  Right  Reverend  Father  in  God,  Henry,  by  Divine  Pennissifli^ 
Lord  Bishop  of  Exeter,  notwithstanding) :  We  therefore  command  pHk 
as  above,  to  inhibit,  or  cause  to  be  inhibited,  peremptorily  (with  aHiit 
reverence),  the  aforesaid  Right  Reverend  Father  in  God,  Hemy,  ly 
Divine  Permission,  Lord  Bishop  of  Exeter,  or  his  Vicar  Gensnl  in 
Spirituals,  and  all  others  in  general,  whom  we  by  these  preseols  do  tt^ 
hibit,  that  they  or  either  of  them  do  not,  pending  the  business  of  tMi 
undiscussed  complaint,  attempt  or  make,  or  cause  to  be  attempted  SI 
set  forth,  anything  to  the  prejudice  of  the  party  appealing  or  oooiplsiB* 
ing  in  and  about  the  premises,  or  anything  respecting  them,  under  psli 
of  the  law :  And  whatever  shall  be  done  in  the  premises  you  shall  dslj 
certify  to  us,  our  Surrogate,  or  some  other  competent  Judge  in  tin 

behaU 
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prooeeded  to  eztmine  him,  in  order  first  to  aflcertftih  his  suffi-       Auo.  S. 

denqr  And  fitness,  as  he  was  hoth  of  right  entitled  and  in  dutjr         '^ — 

iMimd  to  do,  as  well  hy  the  Statutes  of  the  realm  as  hy  the  Con-  BpofEx!tlm'. 

ttitntions  and  Canons  of  the  Church :  That  it  appearing  to  the 

Biihc^  in  the  course  of  his  examination,  that  Mr.  Gorham  was  of 

ansonnd  doctrine  respecting  that  great  and  fundamental  point,  the 

ciicacy  of  the  Sacrament  of  Baptism, — inasmuch  as  he  held  and 

penisted  in  holding  that  spiritual  regeneration  is  not  given  or  con- 

ined  in  that  Holy  Sacrament ;  in  particular,  that  infants  are  not 

«ude  therein  members  of  Christ  and  the  children  of  God,  con- 

tmry  to  the  plain  teaching  of  the  Church  of  England,  in  her  Arti- 

das  and  Liturgy,  and  especially  contrary  to  the  divers  Offices  of 

Bsptisro^  the  Ofiice  of  Confirmation,  and  the  Catechism,  severally 

eoBtained  in  the  Book  of  Common  Prayer  and  Administration  of 

tks  Sacraments,  and  other  rites  and  ceremonies  of  the  Church, 

Koording  to  the  use  of  the  United  Church  of  England  and  Ire- 

kad ; — the  Bishop  refused  on  that  account  to  institute  Mr.  Gor^ 

km  to  the  said  Vicarage :  That  the  holding  of  such  unsound  doo- 

tnne  concerning  the  said  Sacrament  by  Mr.  Gorham  is  a  good  and 

laficient  cause  of  such  refusal :  That  Mr.  Gorham  hath  since 

nitten  and  caused  to  be  printed  and  published  an  account  of  the 

iMe  of  what  passed  between  the  Bishop  and  himself  in  reference 

^  and  in  the  course  of,  his  examination,  in  a  book  entitled 

"Sxamination  before  Admission  to  a  Benefice  by  the  Bishop  of 

lisier,  followed  by  Refusal  to  institute,  on  the  allegation  of  Un- 

lomd  Doctrine  respecting  the  Efficacy  of  Baptism ;  Edited  by 

tbs  Oerk  Examined,  George  Cornelius  Gorham,  B.D.,  Vicar  of 

St  Jost-in-Penwith,  Cornwall,  presented  Vicar  of   Brampford 

Spdce,  Devon,  and  formerly  (for  eighteen  years)  Fellow  of  Queen's 

College,  Cambridge;"  such  book  containing  in  full  (among  other 

dungs)  the  several  questions  put  by  the  Bishop  to  Mr.  Gorham, 

in  the  course  of  his  examination,  and  Mr.  Gorham's  several 

iBiwers  thereto ;  and,  in  part  supply  of  proof,  it  refers  to  the  said 

book,  brought  into  the  Registry. 

The  Answer,  on  behalf  of  Mr.  Gorham,  after  admitting 
the  book  brought  in  to  have  been  published  by  him,  and 
alleging  that  the  contents  are  true  and  accurate,  alleges  as 
ffaDows:^ 

hbaU,  together  with  these  presents.     Dated  at  London,  the  Fifteenth 
ifef  of  Jane»  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
fNty-e^t. 
VOL.  rri.  Y 
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» 

Aoo.  &  That  Mr.  Gorham,  a  Bachelor  of  Divinity  of  the  Univenity  of 

^jTT  Cambridge,  and  for  nearly  eighteen  years  a  Fellow  of  Qiieen'i 

Bp,  oj  ExJi»  College  in  that  university,  in  1811  was  made  a  deacon,  and  in 

1812  ordained  a  priest  of  the  Church  of  England,  from  whidi 

period  he  had  officiated  in  six  several  dioceses  as  a  liceosed  cnrati^ 

and  has  never  incurred  the  reprehension  of  his  dioceaan :  That  is 

1846  he  was  presented  by  the  Crown  to  the  Vicarage  of  St  Jm^ 
which  is  in  the  diocese  of  Exeter,  and  was  instituted  by  the  preiait 
Bishop,  without  any  previous  examination,  and  he  still  contimiBi 
to  hold  such  Vicarage,  and  no  attempt  has  been  made  to  depriti 
him  thereof  by  reason  of  his  holding  any  alleged  unsound  doc- 
trine: That,  in  June,  1847»  the  Living  of  Brampford  Speke  WH 
offered  to  him  by  the  Lord  Chancellor,  on  behalf  of  the  Crovi^ 
and  that,  for  the  purpose  of  facilitating  his  being  presented  toanck 
Living,  Mr.  Gorham,  in  compliance  with  the  wishes  of  the  Lori 
Chancellor  (though  not  required  to  do  so  by  the  Constitatkmi  or 
Canons  of  the  Church),  forwarded  to  the  Bishop  of  Ezeter,  fv 
his  signature,  a  Testimonial  of  good  conduct  and  sound  doctrine 
in  the  usual  form,  signed  by  three  beneficed  clergymen  of  tkift 
diocese :  That  the  Bishop,  having  added  to  his  countendgnattti 
thereto  certain  remarks  reflecting  upon  the  conduct  and  expitaii^g 
apprehensions  of  the  doctrinal  soundness  of  Mr.  €rorham,  aai 
ineffectual  attempts  having  been  made  to  induce  him  to  withditv 
the  same,  the  Testimonial  was  forwarded  to  the  Lord  ChaaooDor, 
with  the  said  remarks  thereon,  and  that  subsequently  Mr.  Goikfli 
received  his  Presentation  to  the  Living,  dated  2nd  NovemlMr, 

1847  :  That,  application  having  been  made  by  Mr.  Gorham  to  dw 
Bishop  of  Exeter,  on  the  6th  November,  for  institution,  and  Mr. 
Gorham  having  personally  presented  himself  in  Exeter,  at  dw 
Bishop's  Registry,  on  the  8th,  and  having  then  tendered  his  Fn- 
sentation  to  the  Bishop's  secretary,  an  appointment  was  made  Iqf 
the  Bishop  for  Mr.  Gorham  to  wait  upon  him  on  the  12th,  sobjsct 
to  the  convenience  of  Mr.  Gorham,  unaccompanied  with  aoj 
allusion  to  any  intended  examination  of  him :  That  two  fardK^ 
applications  for  institution  were  made  by  Mr.  Gorham  on  the  9di 
and  10th  of  the  same  month,  and  in  reply  thereto  an  intimatioa 
was  for  the  first  time  conveyed  to  him,  in  a  letter  from  the  IKahi^ 
secretary,  dated  the  13th,  that  it  was  the  intention  of  the  Bishop 
to  examine  him  previously  to  instituting  him :  That  Mr.  GoriHB 
repeatedly  urged  the  Bishop  to  commence  his  intended  exmuna- 
tion  immediately,  but  without  effect:  That,  by  a  letter,  dated  16(h 
December,  1847>  the  Bishop  appointed  the  l7th  to  recttve  Mr. 
Gorham  at  Bishopstowe,  when  the  time  limited  by  the  95th  Guioii» 
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thin  which  such  examinatioii  shall  he  made,  had  expired  (more       Auo.  9, 
m  tventy-eight  days  having  elapsed  from  the  1 3th  November  to      ^^~ — 
!  15th  December) :  That  on  the  17th  December,  Mr.  Gorham  ^  q/"  JKrdir. 
isaited  himself  at  Bishopstowe  for  examination,  but  neverthe- 
I  under  verbal  protest,  which  was  afterwards  reduced  into 
ithig  at  the  request  of  the  Bishop  :  That  the  examination  corn- 
need  on  that  day,  continued  on  the  18th,  20th,  2l8t,  and  22nd, 
ten  the  examination  was  suspended,  under  remonstrance  from 
r.Gorhani,  but  it  was  resumed  on  the  8th  March,  1848,  and  con- 
ned on  the  9th  and  10th,  when  it  was  declared  by  the  Bishop  to 
ended :  That  in  the  course  of  this  examination,  149  questions 
le  proposed  by  the  Bishop,  and  answered  by  Mr.  Gorham 
ith  the  exception  of  a  few,  to  which  he  objected):  That,  in 
dation  to  the  time  so  occupied  at  the  Bishop's  residence,  por- 
mt  of  &ve  other  days,  between  the  30th  December,  1847>  and 
e  7ih  January,  1848,  were  also  employed  by  Mr.  Gorham,  at 
nquay,  in  answering  questions  proposed  by  the  Bishop,  and  in 
imsing  a  book  which  accompanied  them  :  That,  in  the  examina- 
OD,  each  question  proposed  and  each  answer  given  thereto  were 
idaced  into  writing  both  by  the  Bishop's  chaplain  and  Mr.  Gor- 
un  (with  a  few  exceptions),  and  that  the  copy  of  each  question 
lid  answer  so  made  was  retained  by  the  Bishop :  That  several 
ODiersationa  also  passed  from  time  to  time  between  the  Bishop 
nd  Mr.  Gorham  during  such  examination,  and  having  special 
Terence  to  the  same,  certain  of  which  were,  by  agreement,  in 
ke  manner,  reduced  to  writing :  That  in  the  book  brought  into 
le  Registry  is  contained  a  full,  true,  and  accurate  account  of  all 
le  questions  put  and  answers  given  in  the  examination,  and  also 
r  the  conversations  before  mentioned  so  reduced  to  writing,  toge- 
ler  with  the  protest  and  remonstrances  made  by  Mr.  Gorham ; 
Iso  copies  of  the  Testimonial  forwarded  to  the  Bishop,  and  of  his 
tmarks  appended  thereto ;  of  certain  letters,  and  of  the  Presen- 
ition  of  Mr.  Gorham  to  the  Vicarage :  Wherefore,  by  reason  of 
le  premises,  and  referring  to  the  contents  of  the  said  book  (to  be 
irther  verified  by  Mr.  Gorham,  if  need  be),  it  denies  that  the 
■shop  was  of  right  entitled,  either  by  the  Statutes  of  the  realm, 
r  by  the  Constitutions  and  Canons  of  the  Church,  to  proceed  to 
tamine  Mr.  Gorham  at  the  time  when  such  examination  began, 
I  the  l7th  December,  1847»  twenty-eight  days  after  the  Presenta- 
Mi  was  duly  tendered  having  expired,  contrary  to  the  true  intent 
id  meaning  of  the  95th  Canon :  That  although  Mr.  Gorham  sub- 
itled  to  the  examination,  yet  that  he  did  so  under  protest,  and 
t  of  respect  merely  to  the  Bishop,  but  nevertheless  reserving  to 
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Aua.  2.       himself  tha  right  to  make  all  legal  ohjectiona  to  the  proceediagt  ol 
~T~  the  Bishop  in  due  time  and  place :  it  distinctly  and  emphaticiny 

Bb.  of  Extitr,  ^^^^^^  ^^^^  ^^'  Gorham,  in  his  examination,  did  maintain,  or  hit 
at  any  time  maintained,  unsound  doctrine  respecting  the  efficacj 
of  the  Sacrament  of  Baptism,  or  that  he  has  held  or  penisted  in 
holding  any  opinions  thereon  at  variance  with  the  plain  teaching 
of  the  Church  of  England  in  her  Articles  and  Liturgy :  it  fortlMr 
ezphcitly  and  expressly  denies  that  Mr.  Gorham  held  that  ixduit 
are  not  made  in  Baptism  members  of  Christ  and  the  duldren  ef 
God :  it  alleges  that  Mr.  Gorham  did  not  maintain  any  tisvi 
whatsoever  contrary  to  the  true  doctrine  of  the  Church  of  Eng- 
land, as  dogmatically  determined  in  her  Articles,  familiarly  taiigli 
in  her  Catechism,  and  devotionally  expressed  in  her  Senricst,  It 
having  been  his  desire  and  endeavour,  throughout  bis  examina* 
tion,  to  explain  the  language  both  of  her  Articles  and  lituigy  (ii 
compliance  with  the  express  directions  of  the  Church  herself)  Iff 
such  ''just  and  favourable  construction  "  as  would  secure  an  en- 
tire agreement  not  only  of  each  with  the  others,  but  of  all  alfln 
with  the  plain  tenour  of  Holy  Scripture,  declared  by  the  ArUdes 
to  be  of  paramount  and  absolute  authority :  lastly,  it  alleges  tkl 
Mr.  Gorham  on  several  occasions  presented  himself  to  the  BUkof 
for  institution  ready  and  prepared  to  subscribe  the  three  Artideii 
as  required  by  the  36th  Canon,  and  to  make  the  Declaration  it- 
quired  by  the  Act  of  Uniformity,  in  the  words  prescribed  by  thifc 
Act,  and  that  there  is  not  contained  in  the  said  examination,  or  la 
be  fairly  inferred  therefrom,  any  just  or  legal  ground  for  the  refti- 
sal  of  the  Bishop  to  institute  Mr.  Gorham. 

The  Rejoinder  on  behalf  of  the  Bishop  adaiits  that  the 
examination  did  commence  more  than  twenty-eight  daji 
afler  the  first  tender  of  the  Presentation,  but  alleges  thit 
Mr.  Oorham  neither  at  the  expiration  of  the  twenty-eight 
days  required  to  be  admitted  to  the  Vicarage,  nor  preTiooa 
to  or  at  the  commencement  of  the  examination,  refased  or 
declined  to  submit  thereto,  but,  on  the  contrary,  expressed 
himself  as  being  perfectly  ready  and  willing  to  submit  Vb 
such  examination  ;  it  denies  that  Mr.  Gorham  has  any  right 
now  to  object  to  the  time  of  its  commencement,  and  alleges 
that,  from  the  20th  November,  1847,  to  the  15th  December, 
the  Bishop  was  out  of  his  diocese,  in  attendance  upon  bii 
duty  as  a  Peer  of  Parliament,  by  reason  of  which  and  of 
other  circumstances,   appearing  from  the  correspondence 
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noed  in  the  book  before  mentiODedy  the  Bishop  pro-      Aoo,  SI 
ed  to  bis  examination  of  Mr.  Gorham  within  a  reason-     qZJi^„  •; 
time  after  his  Presentation  had  been  tendered  to  him,  Bp.  ^  Sxiur. 
^  all  that  the  law  requires  the  Bishop  to  do  in  that  be- 
notwithstanding  the  Canon  referred  to :  it  admits  that 
rbal  protest  (so  called)  was  made  by  Mr.  Gorham  pre- 
I  to  the  commencement  of  his  examination,  and  that 
wards  a  written  protest  was  drawn  up  at  the  Bishop's 
noe  or  request. 

he  preUminarj  question,  raised  in  the  form  of  an  objec- 
f  in  Mr.  Gorham's  Answer^ — namely,  whether,  the  time 
eribed  by  the  95th  Canon  (twenty-eight  days)  having 
aed  prior  to  the  examination,  the  right  of  the  Bishop  to 
Dine  had  not  gone,  and  the  examination  was  not  there- 
a  nullity,-— came  on  for  debate. 

}r»  AddamSf  for  the  Bishop  of  Exeter. — The  Canon  in  Jan.  31. 
itioo,  for  «  The  Restraint  of  Double  Quarrels/*— pre-  Amum.mt. 
ing  that,  by  former  (Constitutions^  a  Bishop  had  two 
iths'  qpace  to  inquire  into  the  sufficiency  of  a  presentee, 
^  Sat  the  avoiding  of  some  inconveniences,"  abridged  that 
e  to  twenty-eight  days,  and  prohibited  the  granting  of  a 
kmble  Quarrel,"  at  the  suit  of  any  minister,  until  the 
iration  of  that  period.  The  true  object  of  the  Canon  is 
u  Originally,  Bishops  had  an  interest  in  delaying  insti- 
on  of  presentees  to  benefices,  first,  that  they  might  ob- 
I  the  profits  of  the  Living  during  the  vacancy  (which 
I  prevented  by  28  Hen.  8,  c  11),  and,  secondly,  that 
f  might  collate  to  the  Living  by  lapse,  against  which  a 
istitution  of  Archbishop  Langton"**  provided,  whereby  a 
bop  could  not  delay  the  admission  of  a  presentee  beyond 
months,  '*  if  he  be  sufficient."  This  Canon  reduced  the 
a  to  twenty-eight  days,  with  two  views,  first  to  prevent 
Bishop,  by  wilful  delay,  collating  by  lapse ;  secondly^ 
estrain  the  issue  of  a  Duplex  Querela  to  the  prejudice  of 
Bishop's  rights,  if  the  presentation  were  not  tendered  in 
time.  But  it  is  not  to  be  construed  as  if  it  prescribed  a 
mptory  limit  of  twenty-eight  days  fur  the  commence- 

♦  Lyndw.  De  Inst.,  b.  3. 
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Aug.  2,  ment  of  the  examination  of  a  presentee.  Alt  the  text- 
Oorham  v  ^"^''^  allow  the  Bishop  a  **  reasonable  "  or  «  conrenient" 
Bp.  of  Ex9Ur.  time  for  examining  the  sufficiency  and  fitness  of  the  Clerk. 
Gibson.*  Deggcf  Watson.^  Ayliffe.J  Goclolphin.O  The 
Canon  itself  imposes  no  penalty  upon  the  Bishop  if  he  does 
commence  the  examination  after  twenty-eight  days,  nor  doei 
it  declare  that  the  examination,  if  had,  shall  be  void.  Sup- 
pose a  presentee  to  a  benefice  should  be  schismatic  or  in 
Atheist,  if  the  twenty- eight  days  have  elapsed,  is  the  Bishop 
bound  to  institute  him?  Even  if  the  examination  was  irre- 
gular, Jieri  non  debet ,  factum  valet.  The  delay  was  quite  ai 
much  for  the  convenience  and  at  the  instance  of  Mr.  G<v- 
ham  as  of  the  Bishop  ;  he  submitted  to  the  examination,  ancl 
cannot  now,  afler  being  pronounced  ^unfit,  turn  round  and 
say  the  Bishop  had  no  right  to  go  into  the  inquiry. 

Dr.  Robinson t  on  the  same  side. — The  very  heading  of 
the  Canon  shows  that  it  was  framed  not  for  the  purpose  ftr 
which  it  is  now  invoked,  but  alio  intuitu  ; — not  to  restron 
Bishops  from  examining  presentees,  but  to  protect  the  rigliti 
of  patrons  and  diocesans.  The  '<  inconveniences  "  which  it 
was  intended  to  remedy  are  those  referred  to  in  the  old 
Constitutions.  The  Canon  is  merely  declaratory,  and  no 
laches  being  imputable  to  the  Bishop,  who  did  not  exceed 
a  '<  convenient  time/'  consistent  with  his  public  duties,  the 
examination  is  good  in  law. 

Dr,  Bayford,  for  Mr.  Gorham. — ^The  Constitution  of 
Archbishop  Langton  requires  the  admission  of  a  presentee 
by  the  Bishop  within  two  months,  *'  dum  tamen  idoneus  pL** 
The  right  of  examination  *'  de  idoneitate  Persona  "  is,  by 
the  Articuli  Cleri,%  declared  to  appertain  to  a  Spiritml 
Judge,  and  Lord  Coke'*''*'  says  **  This  idoneitas  consisteth  in 
divers  exceptions  against  persons  presented  :  1,  concerning 
the  person^  as  if  he  be  under  age,  or  a  layman ;  2,  o(Hicem- 
ing  his  conversation,  as  if  he  be  criminous ;  3,  concerning 
his  inability  to  discharge  his  pastoral  duty,  as  if  he  be  un- 

♦  Cod.  804.  t  Pars.  Counsel].  8. 

t  CI.  Law,  212.  §  Parer.  299. 

II   Rep.  Can.  C.  24,  s.  3.  t  Sut.  9  £dw.  2,  St  1,  c.  IS. 

**  2  Inst  631. 
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ktrned,  and  not  able  to  feed  his  flock  with  spiritual  food  :"       Aug.  2. 
in  other  words,  it  is  confined  to  ••  learning  "  and  **  morals."      Chrhmm  v 
The  Canon  has  given  the  Bishop  twenty-eight  days  to  in-  Bp,  tf  Ex§Ur. 
quire  into  these  matters,  and  beyond  that  time  he  cannot  giy. 
The  *' reasonable  "  or  ''convenient"  time  is  defined,  and  re- 
itricted  within  that  period.     It  is  said  the  examination, 
hiving  taken  place,  is  de  facto  good ;  but  the  party  ex- 
pressly by  protest  reserved  his  rights,  which  he  could  not 
waive,  inasmuch  as  they  involved  the  rights  of  the  patron. 
The  examination  is,  therefore,  a  nullity ;  the  matter  is  now 
in  the'  Court  of  the  Archbishop,  and  there  is  ample  power 
to  prevent  the  institution  of  an  improper  person  to  the 
bnie&oe* 

jyr,  Deane,  on  the  same  side.— The  question  depends 
upon  the  interpretation  of  the  Canon,  which  will  be  assisted 
\j  reference  to  the  principles  on  which  Statutes  of  Limi- 
tation are  interpreted.  According  to  these  principles, 
there  are  three  questions : — 1st.  What  does  the  Canon  bar ; 
that  is,  what  is  its  interpretation?  2nd.  Has  Mr.  Gor- 
ham  waived  his  right  to  avail  himself  of  it?  3rd.  Was  the 
Bishop  under  any  legal  disability  of  exercising  his  right  ? 
The  words  of  the  Canon  are  as  prohibitory  as  could  be, 
ahort  of  containing  negative  words.  Unless  the  words 
''abridge  and  reduce"  and  " only  "  can  be  taken  to  be  pro- 
hibitory^ it  is  not  apparent  what  their  meaning  is.  On  the 
iecond  point,  Mr.  Gorham  has  done  nothing  to  waive  his 
rights,  and  could  not  waive  the  patron's ;  and  as  to  the  third, 
the  absence  of  the  Bishop  from  his  diocese  was  no  reason 
why  he  should  not  examine  a  Clerk. 

Sib  H.  Jenner  Fust.  Feb.  17. 

This  proceeding  is  one  not  of  frequent  occurrence,  ^^^^*^"' 
—indeed  I  may  say,  in  the  course  of  my  experience,  and  of 
that  to  which  I  have  the  means  of  access,  no  such  proceeding 
htt  been  had  in  these  Courts  for  many  years,  and  1  think  I 
may  venture  to  say  that,  during  the  last  ISO  or  140  years, 
lo  such  case  has  ever  been  brought  before  this  Court. 
The  question  arises  incidentally,  and  the  merits  of  the 
have  not  yet  been  entered  into ;  all,  therefore,  that  the 
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AuQ.  2.      Court  has  at  present  to  do  is,  to  consider  whether  the  ohjeo- 
^r7~~         tion  taken  by  Mr.  Gorham,  in  the  first  instance,  and  whicb 
Bp,  of  ExsUr,  was  to  have  the  efiect  of  putting  a  stop  to  all  further  pn^ 
ceedings  in  this  case,  is  or  is  not  maintainable. 

Although,  as  I  have  stated,  there  have  been  no  proceed* 
ings  of  this  kind  in  these  Courts  of  late  years,  yet  it  is  quite 
dear  that,  in  former  times,  at  least,  the  proceeding  was  oof 
which  was  well  known  to  the  practitioners  of  those  daya 
We  find  it  alluded  to  by  writers  on  Ecclesiastical  law ;  «• 
also  find  it  laid  down  in  books  of  practice, — Clerke's  Pr4u(0 
and  Oughton's  Ordo  Judiciorum.  Therefore,  independentlj 
of  the  Canon  referred  to,  it  is  clear  there  was  at  that  tiiaf 
this  mode  of  proceeding,  and,  I  believe,  the  only  on^  bf 
which  a  Clergyman  refused  institution  to  a  Living  to  which 
he  has  been  duly  presented  can  obtain  redress.  TberefiDf% 
although  the  practice  may  have  fallen  in  some  degree  ints 
desuetude,  still  the  remedy  is  open  to  a  Clergyman  whf 
considers  himself  aggrieved  by  the  rejection  of  his  petitisa 
to  be  instituted. 

( Afler  stating  the  circumstances  of  the  case  and  the  con- 
tents of  the  Act  on  Petition.) 

These  are  the  parts  of  the  case  to  which  the  Court  feds  it 
necessary  at  present  to  refer,  for  the  purpose  merely  of 
introducing  that  which  alone  calls  for  its  consideration  si 
the  present  moment,  namely,  whether  the  Bishop  bad  s 
right  to  call  upon  Mr*  Gorham  to  undergo  an  examinatioa 
after  the  expiration  of  twenty-eight  days,  the  time  si- 
lowed  by  the  95th  Canon,  o^  1603,  which  is  to  this  effect  9 
<<  Albeit,  by  former  Constitutions  of  the  Church  of  Englandi 
every  Bishop  hath  had  two  months'  space  to  inquire  and 
inform  himself  of  the  sufficiency  and  qualities  of  every 
Minister,  after  he  hath  been  presented  unto  him  to  be  insti- 
tuted  into  any  benefice :  yet,  for  the  avoiding  of  some 
inconveniences,  we  do  now  abridge  and  reduce  the  said  two 
months  unto  eight  and  twenty  days  only."  It  is  contended 
that  the  true  construction  of  this  Canon  is,  that  the  Bishop 
was  limited— strictly  limited  and  confined«~to  a  period  <^ 
twenty-eight  days,  for  the  purpose  of  informing  himaelf 
whether  the  person  so  presented  for  institution  was  qualified 
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kdttitted ;  and  it  is  contended  that^  under  that  con-       Aua.  9l 
of  the  Canon»  the  Bishop  had  no  right  whatev^     Gorham  t. 
pen  Mr.  Oorham  to  undergo  his  examination,  and  Bp.  of  Exeitf. 
ything  that  passed  between  the  Bishop  and  him 
Mt  examination,— which  was  submitted  to,  as  Mr. 
states,  under  protest,  yerbal  in  the  first  instance. 
Is  reduced  into  writing,— must  be  considered  as  a 
Itty  ;  consequently,  the  Court  is  not  entitled  to  take 
tmsiderat]on»  or  to  assume,   from  an3rthing  that 
luing  that  examination,  that  Mr.  Gorham  did  main- 
9and  doctrine  on  the  particular  point  referred  to  in 
op's  Act  on  Petition. 

iading  or  title  of  this  Canon  is,  '<  The  Restraint  of 
Quarrels,"  and  the  part  to  which  the  Court  has 
"eferred  seems  certainly  to  have  nothing  to  do  with 
icular  point  to  which  the  title  of  the  Canon  seems  to 
ted;  it  is  to  reduce  the  space  during  which  the 
ras  allowed,  under  the  former  Constituticms  of  the 
of  England,  to  inform  himself  as  to  the  sufficiency 
lities  of  a  Minister  presenting  himself  for  institution, 
nothing  to  do  with  the  restraint  of  Double  Quarrels. 
oes  on  to  state :  <'  In  respect  of  which  abridgment, 
rdain  and  appoint,  that  no  Double  Quarrel  shall 
r  be  granted  out  of  any  of  the  Archbishops'  Courts, 
lit  of  any  Minister  whatsoever,  except  he  shall  first 
personal  oath,  that  the  said  eight-and-twenty  days 
east  are  expired  after  he  first  tendered  his  presents- 
the  Bishop,  and  that  he  refused  to  grant  him  insti- 
bereupon ;  or  shall  enter  into  bonds  with  sufficient 
to  prove  the  same  to  be  true,  under  pain  of  suspen- 
the  grantee  thereof  from  the  execution  of  his  office 
a  year,  toties  quotieg,  to  be  denounced  by  the  said 
bop,  and  nullity  of  the  Double  Quarrel  aforesaid,  so 
procured,  to  all  intents  and  purposes  whatsoever." 
here  the  purport  of  the  Canon  is  to  restrain  a  party 
ing  out  a  Double  Quarrel  till  he  shall  have  made 
tt  at  least  twenty-eight  days  have  expired,  and  that 
tsbeen  an  actual  refusal  of  the  Bishop  to  proceed  to 
on.  The  latter  part  of  the  Canon,  which  is  an  im- 
rii.  « 
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Aua.  2.       portant  part,  has  no  limitation  whatever  of  the  Bishop^i 
qZJ^  y     "ght  to  examine,  but  it  restrains  the  party,  who  conceivH 
Bp,  of  ExOw.  himself  aggrieved  by  the  refusal  to  institute,  from  applying 
for  the  Duplex  Querela  until  afler  the  expiration  of  twenty* 
eight  days.     He  could  not  obtain  that  Duplex  Querela  till 
the  twenty -eight  days  had  expired,  and  there  had  been  an 
oath  made  by  him  that  the  Bishop  had  refused  him.    Tlie 
Canon  concludes  :  **  Always  provided  that,  within  the  said 
eight-and-twenty  days,  the  Bishop  shall  not  institute  any 
other  to  the  prejudice  of  the  said  party  before  presented, 
sub  poend  nullitaiis,'* 

This  Canon  was  relied  upon  most  stringently  in  the  Argu- 
ment  as  absolutely  compelling  the  Bishop  to  conunenoe  the 
examination  and  conclude  it  within  a  period  of  twenty-eigfal 
days,  beyond  which  period  he  was  not  entitled  to  extend  lui 
inquiries. 

When  the  case  came  on  to  be  argued  on  a  former  day,  the 
prayers  of  the  Proctors  were  not  before  the  Court  on  tfaii 
part  of  the  case ;  they  have  since  been  laid  before  the  Coort» 
and  the  purport  of  the  prayer  of  the  Proctor  for  Mr,  Got- 
ham  is,  that  the  Court  will  pronounce  against  the  right  of 
the  Bishop  to  commence  or  to  continue  his  examiiiation 
af^r  the  period  of  twenty-eight  days  had  expired  from  the 
time  at  which  his  Presentation  was  offered,  and  that  the 
Court  would  proceed  to  the  institution  of  Mr.  Gorhami  and 
to  the  same  effect  as  prayed  in  the  Act  on  Petition.  The 
prayer  of  the  Proctor  for  the  Bishop  of  Exeter  is,  that  the 
Court  will  pronounce  he  has  proved  his  case  in  fact,  and  he 
prayed  as  in  the  former  part  of  the  Act  on  Petition. 

The  question,  therefore,  is  described  as  one  of  coflside^ 
able  importance,  both  to  the  party  and  to  the  Bishop,  as  to 
the  right  to  examine,  to  call  Mr.  Gorham's  doctrine  in  quel- 
tion,  after  the  expiration  of  twenty-eight  dajrs,  and  the 
argument  of  the  learned  Counsel  goes  to  the  full  extent,  that, 
the  Bishop  being  so  confined  to  twenty-eight  days,  all  that 
passed  afler  that  period  must  be  entirely  without  efiect 
If  this  is  to  be  the  true  construction  of  the  Canon,  it  appean 
to  me  to  lead  to  very  important  and  very  serious  conse- 
quences; for,  according  to  the  argument  of  the  learned 
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Counsel,  if  it  is  good  for  anjrthing,  it  is  good  to  this  extent      Auo.  2. 
— distt  under  all  circumstances,  the  Bishop  cannot  inquire     Q^^k^  ^ 
into  the  conduct  of  a  clergyman  who  is  presented  for  insti-  Bp,  of  Exiier. 
tstioD  after  twenty-eight  days  have  expired ;  that  whatever 
msy  be  disclosed  to  the  Bishop  after  that  period,  as  to  the 
ooodnct  of  a  clergyman  so  presented  to  him  for  institution, 
—whether  he  may  turn  out  an  Atheist,  whether  he  has  been 
goilty  of  the  greatest  irregularity,  or  has  held  unsound  doc- 
trine, which  may  not  have  been  discovered  before  the  expi- 
ndon  of  twenty-eight  days, — still  the  Bishop  is  bound  and 
confined  to  twenty -eight  days,  and  cannot  enter  into  any 
inquiry  as  to  the  truth  of  the  allegations  brought  before  him. 
80  that,  in  fact»  it  would  amount  to  this  :  that  the  Bishop 
Bust  be  bound,  after  that  period  of  time,  whatever  infor- 
mitioii  he  may  receive  as  to  the  conduct  of  the  party,  to 
proceed  to  institute  him,  although  the  very  next  day  after 
be  has  instituted  him,  he  may  be  obliged,  in  the  conscien- 
tkms  discharge  of  his  duty,  to  take  steps  for  depriving  him 
of  that  benefice  to  which  he  had  been  so  recently  instituted. 
That  is  a  consequence  undoubtedly  extremely  serious ;  still 
the  argument  must  go  to  that  extent,  if  it  is  good  for  any- 
tiling,  and  it  remains  to  be  considered  whether  such  a  con- 
itmction  must  be  put  on  this  Canon.     In  order  to  arrive  at 
ajiut  construetion  of  this  Canon,  it  is  necessary  to  consider 
the  circumstances  under  which  it  was  issued. 

The  first  thing  to  be  considered  is,  what  is  required  when 
t person  is  presented  for  the  purpose  of  institution?     Of 
ooorse,  the  Presentation  is  tendered  to  the  Bishop,  accom- 
panied, generally  speaking,  by  testimonials  of  good  con- 
duct from  persons  who  have  been  acquainted  with  the  Clerk 
for  many  years  before,  and  the  Bishop,  with  these  testimo- 
nials, may  proceed,  if  he  thinks  proper, — if  satisfied  with 
the  testimonials, — to  take  the  necessary  steps  preliminary  to 
the  institution,  namely,  to  receive  the  subscription  of  the 
Articles,  the  Declaration  of  conformity  to  the  Liturgy,  and 
die  assent  and  consent  to  everything  contained  in  the  Book 
of  Common  Prayer,  and  if  he  be  satisfied  on  these  points,  he 
may  proceed  to  institute  the  party.    But  it  is  a  duty  abso« 
Intdy  ineumbent  on  the  Bishop  to  satisfy  himself  that  the 
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Aua.  8.       person  is  fit  and  properly  qualified  for  the  benefice  to  which 

^  ~T~~         he  seeks  to  be  instituted.    It  is  not  an  act  to  be  exerciaed  at 
Gorham  v. 

Bp.  of  Exeier.  his  option  ;  it  is  a  duty  incumbent  on  him,  and  has  always 
been  so  considered,  and  indeed  it  is  laid  down  positively  by 
the  Canons,  that  the  Bishop  shall  examine  whether  the  perw 
son  presented  is  or  is  not  *'  worthy  of  the  ministry.***  There- 
fore, the  Bishop,  in  discharge  of  a  public  trust,  is  bound  t»- 
see  that  the  requisite  qualifications  of  a  person  so  presented 
to  him  for  the  performance  of  those  duties  which  attach  tot 
minister  of  the  Church  of  England  are  possessed  by  such- 
person. 

Now,  it  seems  that,  in  the  case  of  Mr.  Gorhami  tbe 
Bishop  was  satisfied,  in  the  first  instance,  when  he  was  pre* 
sented  to  the  Vicarage  of  St.  Just,  with  the  testimonials  he 
received.  Mr.  Gorham  had  taken  a  high  degree  in  the  Obk 
versity  of  Cambridge,  was  a  Bachelor  of  Divinity  in  Ihit 
University,  and  had  been  in  the  discharge  of  the  dnti^ 
of  different  cures  for  several  years,  and  he  had  prodocirf 
testimonials  from  persons  of  great  respectability,  who  had' 
known  him  for  many  years,  and  the  Bishop  was  satisfied  as 
to  the  knowledge,  the  learning,  the  morals  of  Mr.  Gorfaaiiii 
and  also  as  to  the  soundness  of  his  doctrine,  to  which  theie 
testimonials  went,  and  that  he  was  a  fit  and  proper  persotf 
to  be  so  instituted ;  accordingly,  without  further  examina' 
tion,  upon  the  faith  of  these  testimonials,  the  Bishop  pitN 
ceeded  to  institute  him  to  that  Vicarage. 

Probably,  or  possibly  I  may  say,  the  same  course  would 
have  been  pursued  in  the  present  instance,  if  nothing  had 
passed  in  the  intermediate  time  between  the  Bishop  and  Mr« 
Gorham ;  for  if  the  Bishop  was  satisfied  in  the  first  instance 
to  accept  the  testimonials,  as  sufficient  authority  for  him  to 
act  upon  them,  as  sufficiently  satisfactory  with  respect  to 
the  learning,  the  morals,  the  sound  doctrine  of  Mr.  Gorhaflii 
so,  in  the  present  instance,  when  presented  to  the  Livingiif 
Brampford  Speke,  there  is  no  reason  to  suppose  that  the 
same  course  would  not  have  been  pursued,  unless  some- 
thing had  intervened  to  make  an  alteraUon  in  the  ofihiioa 
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undergo  an  examination  by  the  Bishop  who  had 
1  hini»  on  being  presented  to  another  Living.  It  may 
nal  for  a  Bishop  so  to  call  upon  a  party  to  andergo 
liuitioii;  but  if  anything  occurs  in  the  intermediate 
Iter  the  opinion  of  the  Bishop,  and  give  him  a  difier- 
easion  of  the  qualifications  of  the  Minister  so  insti- 
tiie  first  instance,  and  to  suggest  to  his  mind  a 

to  the  soundness  of  the  doctrine  maintained  by 
■gyman  in  the  intermediate  time,  surely  there  is 
which  can  prevent  the  Bishop  at  least  from  calling 
i  gentleman  to  undergo  an  examination  on  those 
utt  as  if  he  had  been  from  another  diocese,  and  it 
»e  strange  if  the  Bishop  was  bound  by  what  was 
tiie  former  occasion  to  take  the  same  course  when 
cooes  came  to  his  knowledge  which,  whether  right 
^,  induced  him  to  take  a  different  view  of  the  accu- 
\be  testimonials  which  had  been  before  exhibited  to 
Lt  all  events,  there  was  nothing  to  preclude  the 
^nm  taking  that  course,  if  he  thought  proper  so  to 
sordingly,  I  find  in  that  circumstance  nothing  to 
e  Bishop  from  the  examination  of  Mr.^  Gorham  on 
;  presented  to  this  second  benefice. 
mH  allude  more  particularly  to  what  passed  in  the 
liate  time,  because  that  vnll  form  a  subject  for  the 
atidn  of  the  Court  in  a  subsequent  part  of  the  pro- 
If  it  the  case  should  arrive  at  it ;  but  it  certainly 
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Ano.  2.      seemed  to  imply  that  he  did  entertain  a  very  connderable 

qZII^^     doubt  as  to  the  soundness  of  Mr.  Gorham's  doctrine;  and 

Bp,  of  Exettr,  therefore  there  were  grounds  upon  which  the  Bishop  so 

proceeded  to  an  examination,  contrary  to  what  is  stated  to 

be  usual  in  other  dioceses,  before  his  institution  to  thii 

Living. 

The  question,  as  I  have  said»  is  so  confined  as  to  the  mere 
point  of  time,  that  it  becomes  a  little  necessary  to  connder 
what  is  the  foundation  of  the  rule  as  at  present  existing,  and 
whether  that  rule  does  necessarily  preclude  the  Bishop  fron. 
the  examination  of  a  clerg3n3ian  presented  for  institntifla 
after  the  period  of  twenty-eight  days  has  elapsed. 

I  have  already  stated  that  the  Bishop  was  bound  to  in- 
quire  as  to  the  sufficiency  of  the  qualifications  of  the  penoB 
80  presented  to  him;  in  the  discharge  of  a  public  trust,  be 
was  so  called  upon  to  inquire,  and  to  be  satisfied.  It  is  oolf 
therefore,  as  if  it  were  a  mere  right  and  privilege  which  tbe 
Bishop  was  arrogating  to  himself ;  but  it  is  for  the  pnblie 
benefit,  for  the  public  advantage,  that  that  trust  should  be 
executed ;  therefore,  unless  there  are  some  stringent  mlei 
which  would  lead  the  Court  to  put  such  a  construction  on 
the  words  of  the  Canon  as  is  contended  for  by  the  letned 
Counsel  for  Mr.  Gorham,  it  would  be  extremely  difficult 
for  me  to  satisfy  myself  that  the  Bishop  was  so  precluded 
from  commencing  the  examination  after  twenty-eight  day% 
or  continuing  it  after  that  time. 

The  arguments  adduced  by  the  learned  Counsel  for  Mr. 
Gorham,  on  this  part  of  the  case,  were  simply  from  the  wofdi 
of  the  Canon  itself.  Here,  it  may  be  observed^  there  are  no 
prohibitory  words — there  are  no  words  that  say  the  Bishop 
shall  not  examine  after  twenty-eight  days ;  but  the  time  is 
abridged  from  two  months,  previously  allowed  by  a  former 
Constitution,  to  twenty-eight  days,  for  the  purpose  of  satisfy- 
ing himself  of  the  sufficiency  and  qualities  of  the  Minister. 
That  is  the  utmost  extent  to  which  the  words  go ;  therefore, 
there  appears  no  analogy  between  the  Statutes  of  LimitadoD, 
referred  to  by  the  learned  Counsel,  and  the  words  of  the  pre^ 
sent  Canon,  because  it  seems,  in  all  the  statutory  limitatioBS 
referred  to,  the  words  were  in  themselves  absolutdy  prbU? 
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bitory ;  there  being  express  words  of  limitation,  which  are      Ana.  fi. 
not  to  be  found  in  the  Canon  before  us.    We  also  know     qI^^  ^. 
that,  m  Acts  which  refer  to  proceedings  in  these  Courts,  Bp,  of  Ex^Ut. 
they  are  also  so  limited  and  defined  as  to  leave  no  doubt 
whatever  as  to  the  meaning  and  intention  of  the  Legislature 
ID  passing  those  Acts.    Several  Statutes  were  referred  to  by 
the  learned  Counsel,  in  each  of  which  there  were  prohibi- 
tory words :  ^  no  action  shall  be  commenced  after  such  a 
period  of  time  "— <*  every  action  to  be  commenced  within  so 
mtny  years  afterwards  " — **  but  not  afterwards,"  limiting  in 
express  terms  the  proceedings  to  a  particular  period  of  time. 
Bj  the  27  Geo.  3,  c.  44,  no  suit  for  alleged  defamatory  words 
cm  be  brought  in  any  Ecclesiastical  Court  unless  com- 
nenoed  within  six  months;  so  it  is  clear  that  no  suit  can 
eonunence  in  these  Courts  unless  within  that  period :  there 
ire  direct  prohibitory  words.   By  the  same  Statute,  no  suit 
for  Fornication  can  be  brought  after  the  lapse  of  eight 
months.     Again,  for  Brawling,  the  same.     So  the  analogy 
between  Statutes  of  Limitation  and  the  Canon  entirely  fails, 
kcaase  it  was  thought  necessary — when  it  was  requisite  to 
Ihiit  the  precise  period  of  time — that  the  prohibition  should 
k  in  express  terms. 

As  a  Statute  of  Limitation,  the  words  must  be  construed 
itriedy,  because  they  are,  in  fact,  an  abridgment  of  former 
rights.  There  was  no  prohibition  in  law  as  to  the  time  at 
which  an  action  might  be  brought.  Persons  who  had  a 
right  of  action  might  sue  at  any  time ;  then  come  the  limi- 
titions,  and  these  are  prohibitions  after  a  certain  period  of 
time ;  therefore,  it  is  infringing  upon  the  general  right  of 
the  party  who  has  a  right  of  action.  So  here  the  Bishop  had 
t  title  to  inquire  and  satisfy  himself  of  the  sufficiency  of  the 
person  who  was  offered  for  institution  to  a  Benefice  before  he 
was  instituted  to  it,  and  there  was  no  limitation  of  time  pre- 
•cribed.  We  all  know  that  the  Bishop  was,  for  many  centu- 
ries, the  general  incumbent,  the  universal  incumbent,  of 
every  benefice  in  his  diocese,  and  that  he  received  every 
pirt  of  the  profits  derived  from  those  benefices,  after  defray- 
ing  out  of  what  he  received  the  salaries  of  those  who  offi- 
ciated, the  deacons  and  curates  appointed.     That  is  laid 
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Aoo.  8.       down  by  Godolphin,  in  his  Repertarium  Cafumicum^^  wbene 
Q^T^  -     lie  cites  Selden's  History  of  Tithes  for  the  Aathority  tn 
£^.  ^  ExeUt.  which  he  makes  that  assertion.    And  we  all  know  from  tiie 
universal  history  of  the  Charch  that  such  was  the  fact,  and 
probably  it  had  continued  for  several  centuries.     We  alls 
know  that^  in  the  earlier  parts  of  the  history  of  the  Charch 
'  in  this  country,  the  Bishop  applied  to  his  own  use  the  pio* 
fits  of  a  Living  which  became  vacant,  during  the  time  k 
continued  so,  and  there  was  nothing  to  compel  him  to  pfio» 
ceed  to  institution  under  the  general  law,  but  it  waa  neoei* 
sary  to  do  it  by  a  particular  Canon  or  particular  CoMtita* 
tion.  It  appears  that,  in  the  3rear  1222,  Archbbhop  Langtii 
issued  a  Constitution,  which  was  referred  to  by  the  leanMi 
Counsel,  in  which  the  period  of  time  during  which  he  wn 
entitled  to  appropriate  to  himself  the  profits  of  a  vacMl 
living  was  limited  to  two  months.     Before  that  time  tfam 
was  no  limitation.   The  Canon  or  Constitution  is  to  be  ftHHil 
in   the  Srd  book  of  Lyndwood  :t    '<  Cum  enim  itmndm 
Apostolum  et  infra  :  Statuimutf  ut  si  qms  ad  Eccksiam  A 
quam^  nullo  contradicente,  canonid,  Episcoput  prateiUtM 
ipsutn  (dum  tamen  idontus  sit)  nequaquam  admitere  d^jM 
ultra  duos  menses,*'     So  here  the  Statute— the  Constitutitfi 
— <Hrdains  that  the  Bishop  shall  not  delay  instituting  a  per- 
son who  is  presented  to  the  Living,  and  properly  qualiMi 
for  a  period  beyond  two  months.     Before  that  period,  tbflit 
was  no  limitation   whatever;  but,  after  a  Living  beoiiM 
vacant,  the  profits  were  sequestered,  as  they  are  at  the  pfl* 
sent  day,  for  the  Ordinary,  the  Bishc^,  to  provide  for  dM 
service  of  the  Cure  during  the  period  of  vacancy,  and  after* 
wards  to  pay  over  the  surplus  of  the  profits  whidi  remained 
after  providing  for  the  Cure  and  the  expense  of  collating. 

This  Constitution  of  Archbishop  Langton  lays  a  fonnda* 
tion  for  the  present  Canon.  Lyndwood  observes  in  hia  GUmi 
**  HiBc  constitutio  est  ejusdem  cujus  et  pracedens,  et  habti  im 
dicta,  Ponit  enim  Statuium  et  pcenam  non  servantisJ'  8e 
that  it  laid  down  a  penalty  for  not  obeying  it — and  we  sfcali 
see  what  the  penalty  is.     The  Constitution  goes  on :  **Aliih 

*  C.  3.  t  De  Institutiotiibus. 
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qtoM  quicqmid  ex  eadem  Eeclesid  past  faUam  priBseniaHonem      a  vo.  S. 
fiieriijorie  pereepiumt  iiUt  cum  instUutut  Juerii,  resiUuaiur,     qZT^ 
^uUemus  fruclut  ilii  ad  Episcopum  perveneruni"     Here  is  Bp,  of  Exdtr, 
the  penalty.     The  Constitution  lays  down  the  rule»  that  no 
Bishop  shall  defer  the  institution  of  the  person  presented 
beyood  two  months ;  otherwise  he  shall  restore  to  the  per- 
Mis  who  shall  be  instituted  to  the  Living  all  he  had  re- 
ceived of  the  fruits  of  the  Living  during  the  vacancy.   That 
is  the  penalty.    There  is  nothing  here  to  deprive  the  Bishop 
of  the  right  to  examine^  or  to  reject  the  petition  of  the  party 
to  be  instituted ;  but  he  shall  receive  no  advantage  during 
tiiat  period  of  time  in  which  he  shall  have  delayed  institu- 
tioo.    And  Lyndwood  goes  on  to  state  what  had  been  the 
practice  in  respect  to  these  fruits:  **  Potest  enim  esse  quod 
Heanie  Eeclesid  de  consuetudine  pars  fructuum  pro  tempore 
Mcaiumis  pertinet  ad  Episcopum^  et  alia  pars  ad  Archidiaco' 
•!«»  oe/  alium  qua  consuetude  bene  valetJ'     This  is  the  rea- 
son why  the  Bishop  should  not  be  called  upon  to  restore 
more  than  he  had  actually  received ;  the  Archdeacon  might 
have  received  his  part,  but  he  was  called  to  restore  that 
which  he  had  received,  as  he  had  been  the  cause  of  the 
dday. 

But  there  is  another  expression,  which  shows  what  the 
intention  of  the  Constitution  was.  In  the  first  place,  it 
ihows  that  the  Bishop  was  to  examine ;  because  he  was  not 
to  delay  the  institution  of  the  person  presented  beyond  two 
Bonths,  **  dum  tamen  idoneus  sit**  Now  the  very  expres- 
MQ  idoneus  necessarily  implies  that  there  must  have  been 
sn  eiamination  by  some  person  (and  by  the  Bishop  it  has 
ilvays  been),  in  order  to  ascertain  that  the  person  was 
Oimeus.  Accordingly,  Lyndwood,  in  his  Gloss  on  the 
word)  states :  <*  Hoc  intelligitur  etiamsi  non  esset  expressum, 
Et  notOf  es  hdc  idoneitate  quoad  beneficium  airatum  conside* 
reri  debet  inter  cetera  tgtas  promovendi^  ut  scdicet,  sit  in 
25 anno;  et  quod  sit  commendandus  scientid  et  morihus,  ut 
lb'  dieiiur,  Requiritur  etiam  quod  possit  infra  annum  promo- 
veri  ad  sacerdoiium.  Requiritur  etiam  quod  sit  constituius  in 
ordine  clericals.  Admittendus  vero  ad  vicarium  debet  esse  ad 
wunms  diacoHUSf  sic  ui  proximis  ordinibus  possit  promoveri  ad 

roij.  VII.  2  A 
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Ado.  2.       sacerdotitim."    Then  upon  the  limit  **  duoi  memei^  as  thit 
Q^T^        period  during  which  the  Bishop  was  to  receive  the  pr(»fitl 
Bp.  of  ExBier.  ^or  himself,  he  says :  **  Turn  iextus  Ule  pnesupptmat  praieK^ 
tationem  esse  canonici  factam^  personamque  pnBsetUaiam  eat 
idofieam  f    quare  nan  ordinavit  preesentatum  siaiim  deben 
admiltii  cum  absque  causd  rationabili  non  debemt  Ecdea0 
diu  vacare"     So  there  was  to  be  a  person  properly  pre* 
sented,  and  it  is  declared  why  he  should  be  immedialdj 
admitted,  namely,  because  it  is  not  right  that  churcbcf 
should  remain  vacant  without  a  reasonable  cause*     He  goU 
on :  <<  Credo,  quod  constUuentem  maoere  potuit^  quod  Ucd  d 
inUio  excepld  tali  prcesentatione  non  appareat  conirmdiekt, 
tamefi  non  debet  prcBsentatum  mox  admiiiere^  quia  inter  pnh 
sentationem  patroni,  et  admissionem  Episcopi,   debet  eaiei 
temporis  intervallum^  et  hoc  propter  examtnationem  quam  psd 
prcBseniationem  Clerici  sibi  factam  debet  Episcopus/itcert,  4 
non  repenti  adntittere"     So  that  the  Bishop  is  bound  10 
examine  the  Clerk  who  is  presented  for  institution  befivi 
that  ceremony  takes  place. 

It  was  attempted  in  argument  to  be  urged,  that  the  is* 
quiry  was  merely  as  to  the  scieniia  et  mores  of  the  pirtj  j 
but  that  is  not  so,  according  to  the  doctrine  of  our  law  tnd 
the  doctrine  of  the  Common  Law,  and  the  doctrine  of  the 
Canon  Law,  as  then  understood,  because  there  mutt  U 
correctness  and  soundness  of  doctrine.  It  cannot  be  lap- 
posed  that,  however  learned  a  person  may  be,— however  kf 
may  give  an  account  of  his  faith  in  Latin, — if  the  aocomt 
of  that  faith,  given  in  Latin  or  in  English,  is  unsound,  tiiil 
would  not  be  an  objection  to  the  Bishop's  instituting  him. 

The  Canon  Law,  as  I  said  before,  gave  two  months  to 
the  Bishop  for  the  purpose  of  satisfying  himself  of  the  saS- 
ciency  and  qualifications  of  the  person  so  presenting  hinudf 
for  institution ;  but  it  does  not  absohitely  limit  it  to  thst 
term.  It  is  said  that  he  shall  not  delay  beyond  two  months; 
if  he  does  delay  beyond  two  months,  that  person  bsuig 
idoneus,  he  shall  not  retain  for  his  own  use,  as  he  had  pre* 
viously  done,  any  part  of  the  fruits  during  the  vacanqf, 
but  shall  restore  them  to  the  person  afterwards  instituted. 
Nor  do  I  find  that  there  is  any  difference  whatever  in  the 


I  these  words^  to  show  the  necessity  of  the  examin- 
nd  the  time  allowed,  to  entitle  a  party  to  insti- 
"  Examination  is  that  trial  or  probation  which  the 
or  Ordinary  makes  before  his  admission  of  any 
to  Holy  Orders,  or  to  a  Benefice,  touching  the  qua- 
a  of  such  persons  for  the  same  respectively."  Then, 
▼ing  stated  some  circumstances  with  respect  to  ad- 
for  Holy  Orders,  he  proceeds :  **  So  also  when  the 
•  presented  by  the  patron  of  the  Advowson,  before 
dmitted  as  Clerk  to  serve  the  cure,  the  Ordinary  is 
line  him  of  his  ability ;  for  if  upon  his  examination 
)and  unable  to  serve  the  same,  or  be  criminous,  the 
ry  may  refuse  to  admit  and  institute  him  into  the 
e.  By  the  ancient  Canons,  the  Bishop  hath  two 
'  time  to  inquire  and  inform  himself  of  the  suffi* 
mad  quality  of  every  Clerk  presented  to  him,  as 
I  by  the  Canon  in  1  Jac.  c.95.  But  by  the  said 
it  is  ordained  that  the  said  two  months  shall  be 
A  to  twenty-eight  days  only.  Upon  sufficient  in- 
nd  examination,  the  Ordinary  may  accept  or  refuse 
rk  presented ;  and,  regularly,  all  such  matters  as  are 
of  deprivation,  are  also  causes  of  refusal."  So  that, 
Dg  to  this  doctrine,  referred  to  by  Lord  Coke,  in 
ff  Caseff  those  causes  which  are  causes  of  deprivation 
jiea  to  prevent  institution  ;  therefore,  mere  icientia 
sf  will  not  be  enough,  but  the  Bishop,  if  he  finds 
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Aug.  2.       the  Clerk  is  to  be  done  at  a  convenient  time,  within  m 
G^ka    V     roo^^'^s/* — «"^  "o^  Godolphin  alone,  but  all  the  writers  go 
Bp.  of  Exeter,  to  this  extent^  though  it  is  more  convenient  to  refer  to 
him, — "  for  the  Ordinary   cannot  refuse  to  examine  the 
Clerk  during  all  the  six  months,  and  so  suffer  a  lapse  to 
incur  to  himself ;  for  by  so  doing  the  patron  should  lose 
his  presentation,  and  the  Ordinary  take  advantage  of  his 
own  wrong."     So  here  it  seems  the  intention  of  limiting 
the  time  during  which  the  Bishop  is  to  make  the  examin- 
ation was  to  prevent  the  lapse  of  the  Living  to  himselC 
If  he  took  advantage  of  postponing  the  examination  of 
the  Clerk  so  presented  to  a  later  period  than  six  months 
there  might  not  be  time  for  the  patron,  upon  notice  of  re* 
jection  by  the  Bishop,  to  nominate  or  present  a  new  Clerk 
to  this  Benefice.      He  goes  on :   **  But  if  the  Ordinsrjr, 
when  the  Clerk  comes  to  be  examined,  iedet  circa  curm    . 
pastoralem^  he  is  not  then    obliged  to  leave  the  business  ii    ] 
hand,  and  presently  examine  the  Clerk;  but  he  roaysp-'   | 
point  a  convenient  time  and  place  for  the  examining  of  hisk 
This  examination  by  the  Diocesan,  touching  the  convem* 
tion  and  ability  of  such  as  were  ordained  to  preach  tiis 
Word  of  God,  or  presented  to  a  Benefice,  is  enjoined  bf 
the  Provincial  Constitutions;"  and  he  refers  to  Lyndwood, 
De  Htereiicis,  c.l.    So  that,  according  to  this  doctrine^  i 
''convenient  time'*  was  allowed  at  Common  Law  for  in 
examination  of  a  Clerk.    Twenty-eight  days  is  the  time  spe- 
cified by  the  Canon  to  inquire  into  his  sufficiency ;  but  tUi 
was  not  in  order  to  restrict  the  right  of  the  Bishop^  for^ifit 
was  a  restriction,  and  must  be  so  construed,  it  must  go  to  this 
extent  of  limitation,  that,  whatever  circumstances  may  occor, 
the  Bishop  must  finish  his  examination  within  that  period 
of  twenty-eight  days.     But  here  it  is  laid  dovm  expressly 
that,  when  the  Clerk  comes  to  be  examined,  the  Bishop  is 
not  obliged  to  leave  the  business  in  hand,  and  examine  the 
Clerk,  but  may  appoint  a  convenient  time  and  place  for  the 
examination.     According  to  the  argument  of  the  learned 
Counsel,  if  the  Bishop  were  employed,  sedel  circa  curam 
pastoralem,  if  he  were  engaged  in  a  Visitation  or  other  im- 
portant matters  concerning  the  afiairs  of  the  diocese,  he 
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lay  aside  all  the  butiness  of  the  diocese^  and  post-      Aug.  2, 
to  examine  the  Clerk  so  presented  to  him  within     q^^^^  ^ 
rfat  days.     Surely  that  never  can  be  contended  Bp,  of  JBmMt. 
inot  be  reasonable  that  all  the  other  affairs  of  the 
e  to  be  set  aside  for  the  convenience  of  the  person 
ed.     The  reason  of  the  thing  shows  it  never  could 
tention  so  to  conclude  and  limit  the  Bishop*    As 
I  to  me,  the  sole  intention  and  purpose  for  which 
Constitution  to  which  I  have  referred,  and  that 
bunded  upon  it,  namely,  the  95th  Canon  of  1603, 
oedy  was  to  prevent  the  lapse  accruing  to  the    « 
'  his  own  wrong,  by  his  postponing  without  cause 
inaticm  of  the  first  Clerk  presented  till  a  period 
which  it  was  too  late  to  present  a  second  Clerk,  if 
were  rejected.     According  to  all  the  writers  to 
tare  referred,  if  the  Bishop  is  engaged  in  important 
he  may  postpone  the  examination  beyond  that 
time,  not  so  as  to  give  himself  the  advantage  of  a 
I  may  occur,  but  for  the  purpose  of  fixing  that 
It  time  within  which  the  examination  may  be  com- 
itbout  injury  to  the  patron  or  to  the  Clerk,  and 
nconvenience  to  the  Diocesan.     It  is  impossible  to 
that  these  words  are  absolutely  binding  and  con- 
ind  that  the  Bishop  must  not  only  commence  but 
the  examination  within  the  twenty-eight  days, 
referred  to  over  and  over  again  in  Godolphin's 
um  Canonicum :    **  The  Ordinary  is  not  obliged 
icancy  to  receive  the  Clerk  of  him  that  comes  first, 
may  take  competent  time  to  examine  the  suffi- 
d  fitness  of  a  Clerk,  so  may  he  give  convenient 
ersons  interested,  to  take  knowledge  of  the  avoid- 
[*his  assumes  that  he  is  allowed  to  take  a  convenient 
the  examination. 

er  case  is  referred  to  in  these  books  on  this  subject, 
that  the  Bishop  having  neglected, — because  it  was 
lis  duty,  where  he  objected  to  a  Clerk  for  insuffi- 
ito  give  notice  to  the  patron  (that  he  might  have 

*  c.  3,  p.  sa. 
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AuQ.  8.  the  opportunity  of  presenting  another  Clerk  for  institatiotiX 
Q^Z^  for  the  space  of  twenty«eight  days^  it  was  held  that  he  could 
Bp.  t^  ExeUr,  take  no  advantage  of  that  lapse,  and  consequently  it  almoit 
of  necessity  proves  that  the  object  for  which  this  limttatioo 
of  time  was  assigned  was  to  prevent  the  Bishop  from  to 
taking  advantage  of  the  right  of  examination  as  to  poatpoM 
it  till  the  expiration  of  six  months,  when  the  lapse  woaU 
accrue,  and  he  would  be  entitled  to  the  Living ;  and  tbst 
seems  to  be  the  real  object  for  which  this  period  of  time 
limited. 

But  it  was  stated  also  in  argument,  that  there  were 
tives  which  might  influence  the  Bishop  to  prevent 
tioa.     I  have  already  stated  that  it  appears,  in  the  Consdta* 
tion  of  Archbishop  Lang^on»  that  it  was  on  that  account  tfail 
the  Constitution  was  framed.    But  that  temptation  mi 
afterwards  removed  still  farther.    It  remained,  indeed,  i» 
some  degree  doubtful  as  to  what  was  the  purpose  to  whidh 
the  profits  of  the  Benefice  were  to  be  applied  duni^  the 
time  of  the  vacancy,  for  even  so  late  as  the  28  Hen.  8,  c.  11| 
we  find  from  the  Preamble  that  some  reasons  prevailed  at 
that  time  for  delaying   institution  by  the  Bishops  and  tilt 
Archbishops  of  this  realm  :  <<  Forasmuch  as  it  is  not  di^ 
clared  who  shall  have  the  fruits,  tithes,  and  other  profits  sf 
the  said  benefices,  offices,  promotions,  and  dignities  spiritaal, 
during  the  time  of  vacation  thereof,  divers  of  the  Arcfabi* 
shops  and  Bishops  of  this  realm  have  not  only»  when  the 
time  of  perceiving  and  taking  of  tithes  " — which  tithes  art 
enumerated—*'  hath  approached,  deferred  the  collation  rf 
such  Benefices  as  have  been  of  their  own  patronage*"— ad 
not  only  of  their  own  patronage — **  but  also  have,  upoopv^ 
sentation  of  Clerks,  made  unto  them  by  the  just  patron^ 
protracted,  and  deferred  to  institute,  induct,  and  admit  tbe 
same  Clerks,  to  the  intent  that  they  might  have  and  peroeift 
to  their  own  use  the  same  tithes  growing  during  the  vaei* 
tion," — that  is,  the  profits  during  the  vacancies  of  thoss 
Livings  for  which  persons  were  presented  for  collation^— 
those  in  their  own  patronage  and  also  those  in  the  patroniigs 
of  others,  —  when   payment  of  the  tithes  was  made,  in 
order  that  they  might  appropriate  to  their  own  use  the 


«8  and  Fromotionst  to  their  great  ion  and  hind- 
en  it  goes  on  to  enact  afterwards^  that  the  tithea, 
growing  during  the  vacation,  shall  belong  to  the 

presented*  towards  the  payment  of  the  first* 
i  King's  highness.  If  they  were  not  restored 
rson  retaining  them  should  be  liable  to  a  penalty 
es  the  value  of  that  actually  received.  So  that, 
?riod  of  time,  there  were  several  motives  which 
Bed  to  have  actuated  the  Bishops  and  Arch« 
elaying  the  institution  to  Benefices  of  such  per- 

been  duly  and  canonically  presented.   But  by 

Henry  8,  all  that  temptation  was  taken  away. 
Mve  already  stated,  if  the  Bishop  defer  the  exa- 
d  the  institution  to  so  late  a  period  that  there  Is 
r  the  party  entitled  to  the  patronage  to  make  a 
mtation,  on  the  rejection  of  the  first  presentee, 
ihop  shall  take  no  advantage  of  his  own  wrong» 
ig  in  consequence  of  that  lapse.  This  appears 
the  true  meaning  and  intention  of  the  limitation 
ght  days.  The  party  could  not  insist  upon  being 
»efore  twenty*eight  days ;  he  may  then  come  to 

if  delayed  beyond  that  time,  for  a  DupleM 
d  the  Bishop  may  be  called  upon  to  assign  tha 
le  did  not  institute  him ;  but  beyond  that  it 
.  It  does  not  require,  in  the  form  of  the  prayer 
that  the  party  should  be  institutedf  because  who 
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Acq.  9.       from  which  I  can  comply  with  the  prayer  made*    I  am 
^^TT —        asked  to  pronounce  that  the  Bishop  had  no  right  to  inqniie 
Bp,  qf  Ex§ur.  afler  twenty-eight  days ;  but  I  have  no  power  to  aay  the 
party  shall  be  instituted,  because  I  have  no  comsiai  that 
there  has  been  any  examination  of  this  person ;  and  Mr. 
Gorham  could  not  be  entitled  to  be  instituted  without  in- 
quiry, without  examination  in  such  form  as  may  satisfy  die 
Bishop  that  he  is  a  fit  and  proper  person  to  be  instiUited. 
Under  these  circumstances,  it  appears  to  me  quite  impoitt* 
ble  so  to  construe  this  Canon  as  to  say  that  the  Bishop  n 
precluded  from  entering  upon  this  examination  after  dut 
period  of  time. 

It  appears  that  the  Bishop  was  summoned  to  Parliamarit 
which  is  alleged  as  the  ground  for  postponing  the  exauii- 
ation.     There  is  no  refusal  of  the  Bishop ;  he  merely  psi^ 
pones  the  period  of  examination.     The  refusal  to  adsHt 
was  in  March,  1848,  the  application  for  the  Duplex  Qverdb 
in  July,   1848;  so  that  a  very  long   time  elapses,*— fow 
months, — before  the  application  is  made.     I  have  said  tbit 
the  Bishop  was  summoned  to  attend  in  Parliament;  wA 
was  he  bound  to  abandon  that  duty,  which  is  incumbciK 
upon  him  ?     Was  he  not,  in  that  respect,  tederu  area  avw 
pastoraiem  9    It  is  part  of  the  duties  which  belong  to  bia 
to  attend  in  Parliament  as  a  Spiritual  Peer,  as  a  Bishop  of   j 
the  realm.     Was  he  not  engaged  in  such  a  matter  as  joid- 
lied  him  in  postponing  the  examination,  possibly  with  loaie 
inconvenience,  but  no  real  loss,  either  to  the  patron  or  H 
the  incumbent  ?     Loss  to  the  patron  there  could  not  bsb 
It  is  possible  that  inconvenience  to  the  incumbent  that 
might  be,  but  loss  there  could  be  none,  speaking  with  re- 
ference to  the  situation  in  which  the  gentleman  was  placed, 
namely,  holding  the  Living  of  St.  Just,  which  is  not  at  fire- 
sent  vacated,  and  he  is  entitled  to  the  intermediate  profits 
during  the  vacancy  of  the  Living  of  Brampford  Speke^  if 
he  should  be  instituted  hereafter  to  that.     I  cannot  conceive 
that  there  is  anything,  primdjaciey  on  the  face  of  tfaeae  pfO> 
ceedings,  which  would  lead  me  to  believe  that  this  had  been 
done  with  any  sinister  motive  on  the  part  of  the  Bishop. 
Pecuniary  interest  he  could  have  none  whatever.     Of  lapse 
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I  have  none^  because  here  there  is  no  lapse ;  the      Aoo.  t. 
belongs  to  the  Crown.    Suppose  it  had  been  a  case     Q^^i^  y 
le  Living  might  have  lapsed,  then  the  patron  would  Bp,  of  Er^itt. 
1  a  remedy  if  the  rejection  of  the  Clerk  was  delayed 
\g  a  period  as  to  disable  the  patron  from  nominating 

But  the  Bishop  could  obtain  no  advantage. 
Kit  enter  into  the  question,  as  to  whether  it  was  for 
renience  of  Mr*  Gorham^  or  of  the  Bishop^  or  of  both» 
ain  extent^  that  the  examination  was  postponed.  It 
n  stated  that  Mr.  Gorham  had  been  taken  by  sur- 
c  that  it  was  not  until  the  ISth  November  that  he 
intimation  of  the  Bishop's  intention  to  examine  him* 
r  this  be  so  or  not,  is  not  material  to  the  inquiry  ; 

impossible  to  say  that  Mr*  Gorham  had  been  taken 
rise,  when  we  look  at  the  correspondence  which  Xock 

the  year  1846,  on  the  appointment  of  a  Curate  to 
.  The  Bishop  insisted  upon  the  examination  of  that 
because  he  was  in  doubt  of  the  soundness  of  his 
i  as  to  the  efficacy  of  baptism ;  and  after  this,  and 
iceiving  what  the  Bishop  had  written  on  a  testimo* 
esented  to  him,  subscribed  by  the  clergymen  to 
If  r.  Gorham  was  well  known  as  a  man  of  learning, 
and  sound  doctrine,  I  say,  it  is  impossible  that  Mr* 
I  should  be  surprised  that  he  was  called  to  undergo 
liuation.  He,  however,  submitted  to  the  examination, 
(h  under  protest,  as  he  calls  it, — or  went  through  an 
ition*  What  the  result  may  be,  I  am  sure  I  cannot 
ke  to  say ;  but  here  is  a  book,  with  149  questions, 
r  with  the  answers,  set  forth  at  great  length,  from 
be  result  is  to  be  obtained ;  and  1  apprehend,  by  the 
f  that  examination,  Mr.  Gorham  must  be  considered 
d,  whatever  that  result  may  be.  But  to  say  that  the 
s  not  in  a  condition  to  enter  into  a  consideration  of 
unination,  because  it  was  taken  after  twenty-eight 
hat  would  the  consequence  be  ?  Mr.  Gorham  may 
iblished  a  book  after  the  twenty-eight  days  had  ex- 
mt  before  the  institution  took  place,  in  which  the 
rrooeous  doctrines  may  have  been  maintained ;  and 
;  be  said  that  the  Bishop  was  bound  to  institute  him 

▼II.  2  B 
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Ado.  1^       under  such  circumstances,  because  twenty-eight  dajrs  hid 
Gorham  v.    ^'pi^^^^  before  he  had  information  that  such  a  publicatioQ 
Bp,  of  ExtUr.  had  t(iken  place  ? 

Looking  to  all  the  circumstances  of  this  part  of  tba  cue, 
—and  that  is  the  only  matter  to  which  my  attention  it  to  be 
directed, — I  am  of  opinion  that  no  case  has  been  nude 
out,  in  reference  to  time  principally ;  because  I  hold  tbit 
the  rule  applied  to  Statutes  of  Limitation  has  no  at^i- 
cation  to  the  Canon,  there  being  in  those  Statutes  wordi  of 
prohibition  against  bringing  an  action  afler  a  certain  penod 
of  time.  I  apprehend  the  real  construction  of  the  CtnoD 
is,  that  it  is  directory ;  the  Bishop  shall  proceed,  hanag 
received  notice,  to  examine ;  but  there  are  no  prohiUtoiy 
words,  which  confine  him  within  that  particular  space  of 
time.  I  think  it  contrary  to  all  the  reason  of  the  thing 
that  such  an  examination  shall  be  so  restricted  or  confined ; 
unless  there  were,  therefore,  positive  words  prohibiting  it 
afler  the  expiration  of  twenty-eight  days,  I  am  of  opinloiii 
on  the  words  of  the  Canon,  that  the  Bishop  was  at  liberty 
to  proceed.  If  Mr.  Gorham  had  thought  it  right  to  apflljf 
at  an  earlier  period  for  a  Duplex  Querela ,  he  might  hM 
done  so,  and  the  Bishop  would  have  made  a  return,  wbidl 
probably  would  have  been,  that  he  had  not  examined  hiii 
because  he  was  engaged  in  other  matters,  and  then  it 
would  have  been  for  the  Court  to  consider  whether  thtl 
was  a  sufficient  return.  Mr.  Gorham  does  not  apply;  be 
produces  himself  for  examination,  upon  protest,  reserving 
all  objections ;  nevertheless,  the  examination  proceeds* 

As  to  what  was  said  about  Mr.  Gorham's  saving  the  rigbtf  of 
the  patron,  Mr.  Gorham  has  nothing  to  do  with  it,  nor  haveL 
This  must  be  argued  elsewhere.  If  the  Bishop  has  impro- 
perly refused  to  institute  the  Clerk,  that  question  may  be  for 
another  Court  to  consider ;  and  proceedings,  I  am  told,  are 
going  on  at  Common  Law  on  a  Quare  impedity  which  is  the 
proper  mode  of  protecting  the  rights  of  the  patron.  But  itii 
the  right  of  the  Clerk  here,  who  had  been  presented,  which 
the  Court  has  to  consider.  Has  he,  or  has  he  not,  been  pro* 
perly  or  improperly  refused  to  be  instituted  ?  That  is  the 
question  here  to  be  tried.     Counsel  say  you  cannot  try  thit 
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cause  the  examination  was  taken  at  a  period  of      Aug.  8. 
le  Bishop  had  no  right  to  enter  into  the  inquiry.     qZjT'  » 
lion  that  he  had  a  right,  and  whatever  may  be  Bp.  of  Extitr. 

this  volume,  which  contains  the  questions  ad- 
[r.  Gorham,  and  the  answers  given  by  him  to 
HIS,  the  Court  is  bound  to  enter  on  a  consider- 
case,  and  to  form  the  best  opinion  it  can  on  the 
'e  it  determines  the  question  whether  Mr.  Gor- 
not  entitled  to  be  instituted. 

Be  grounds,  I  pronounce,  with  perfect  satisfac-    Objection  and 
own  mind,  that  I  must  overrule  the  prayer  of  JJ[J2['    **^*'" 

that  I  would  hold  that  the  Bishop  had  no  right 
» the  inquiry  after  the  expiration  of  twenty-eight 
•quently,  I  cannot  proceed  to  institute  according 
cr. 


came  on  for  hearing  upon  the  Act  on  Petition 
idence  contained  in  the  book  brought  into  the 
The  Argument  occupied  six  days ;  Drt,  Addams     Feb.  17&27; 
m,  for  the  Bishop  of  Exeter  ;  Dr.  Baijiford,  for  Jq"'  2.  4, 8.  & 


ru* 
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be  case  which  the  Court  is  now  called  upon  to  Judombkt. 
most  ably  and  elaborately  argued  in  the  early 
present  year.  The  nature  of  the  question  to  be 
e  vast  body  of  learning  which  has  been  imported 
scussion,  and  the  important  bearing  which  the 
ly  possibly  have  upon  the  interests  of  the  Church 
^on,  have  created  a  more  than  ordinary  interest 

tor  has  found  it  impracticable  to  compress  into  dimensions 
ith  the  object  of  these  Notes  such  a  digest  as  could  afford 
nmary  of  an  Argument  of  this  bulk  and  character,  con- 
lious  extracts  from  a  prodigious  number  of  works,  with 
id  constructions,  elaborate  and  often  minute,  which  would 
ible  without  the  citations  themselves.  A  bare  list  of  the 
ited,  with  references  to  the  passages,  would  fill  several 
Argument  of  Dr.  Bay  ford,  the  Counsel  for  Mr.  Gorham 
be  cue  adverse  to  the  view  ultimately  taken  by  the  Court), 
lished  in  a  volume  consisting  of  233  pages. 


[TkouT. 

Ds  wcfl  mi^iBMi 
yiHiJiilii J  in  dn 
a  iadde  dg  if  ukai  Gffcdy 
»  icai]  »  'uwiMiirwt  ^voisi  nrr  nifisvBer  cf  rdigioas  opnidl 
vfaei  bcEwsi  imnr&en  ^i^  tSs  sd^  mot.  flnd  ttul  bor  il 
c  a»  ac  TmtiinMn-f  v^cs  rte  «Kt»  jadgiHt  bcfae  the  Coat  \ 
±m  xaam  -m  bx  c&r  ptimua  cmt)  of  a  Lcfitd 
mb£  bsB  ^sMMSBBL  Bttt  jt  i>  MwWwi  tojiidhuy  ■ 
inxtt  of  t&'s  ksni  :  5c  »  mam  too  bfte  to  derifefff 

ivias  amvcd  «l  nch  t 


4at  of  v^idk  tM 

3ilr.  Gor&i^u  !■  ofdaiiied  loiniilff  « 
the  Chordb  of  Er^iiad.  a  BocUbr  oTDmrntft  andtkn^ 
fcmof  cixfetbicrabue  fUrrfrng  ia  the  Ctardb,  w«t  iNUUHel 
to  tHe  VscBaige  of  Sc  Jut,  nt  Ae  coustj  of  ConiwiIl,«Kl 
diorese  of  Exeter,  io  Jjnuarr,  ISK,  bj  the  dMB  Lord  CImb- 
c^or,  ezerdsBg  the  right  of  the  Ciovih  to  iriiooe  peMl- 
oge  the  Lhing  belooged.  On  that  occaaoo,  Mr.  Gorlm 
on  presentiiig  himseif  lor  iosthntioD  bj  the  Biahop,  |V0* 
duced  SQch  testimonials  as  to  his  learning,  abilitj^  monl 
conduct,  and  loand  rriigioas  principles,  that  the  Biihop 
did  not  think  it  neceasanr  at  that  time  to  sabject  him  to  any 
personal  examination,  with  a  riev  of  ascertaining  lor  him- 
self the  correctneaa  of  the  testimonials  prodaoed  bj  fabii 
Mr.  Gorham^  accordingly,  entered  upon  the  duties  of  dK 
Benefice^  as  Vicar  of  St.  Jost,  which  he  still  cuoUuuei  to 
possess.  Bat  circamstances  haring  occurred  whidi  made 
it  desirable  for  him  to  exchange  that  Liring  Ibr  another,  he 
was  presented  by  the  present  Lord  Chancellor  to  the  Victf* 
age  of  Brampford  Speke,  in  the  county  of  Devon,  and  in 
the  same  diocese,  of  Exeter,  as  his  Vicarage  of  St.  JvaL 
This  presentation  bears  date  the  2nd  November,  1847,  and 
on  the  6th  of  that  month,  Mr.  Gorham  wrote  to  the  Bishop 
of  Exeter,  requesting  his  Lordship  to  appoint  an  early  day 
for  admitting  him  to  the  Benefice,  suggesting  that,  as  1m 
was  not  removing  into  another  diocese,  neither  testimonial 
nor  the  exhibition  of  his  Letters  of  Ordination  was  requi* 
ftitCf  but  at  the  same  time  saying  that  he  would  cheofhUy 
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somply  with  his  Lordship's  wishes,  as  far  as  practicable.  Ava.  8. 
In  interchaoge  of  letters  thereupon  took  place  between  f^ZjT 
hf r*  Gorham  and  the  Bishop's  secretary,  Mr.  Barnes^  to  Bp.  of  Ezeier. 
rhich  it  is  not  necessary  for  the  Court  further  to  advert 
ban  for  the  purpose  of  stating  that  the  Bishop  declined  to 
nstitute  Mr.  Gorham  to  the  Living  of  Brampford  Speke 
mtil  he  had  had  an  opportunity  of  satisfying  himself  as  to 
us  qualifications  and  fitness  for  the  charge.  That  deter- 
lunation  on  the  part  of  the  Bishop  appears  to  have  origin- 
ited  from  certain  expressions  which  had  been  made  use  of 
t^  Mr.  Gorham  in  the  course  of  his  correspondence  with 
bis  Lordship.  The  Bishop,  whether  rightly  or  wrongly, 
DODceived  some  doubts  as  to  the  soundness  of  Mr.Qorham's 
rdigiottJ  principles,  more  especially  with  respect  to  Bap- 
tism, whic^  in  his  Lordship's  opinion,  lies  at  the  founda^- 
tion  of  all  Christian  doctrine.  Whether  the  suspicions  of 
Lhe  Biahop  had  any  ground,  is  immaterial  to  the  present 
loesdon,  the  fact  being  that  an  examination  of  Mr.  Gorham 
lid  take  place,  and  the  result  of  that  examination  forms  the 
mbject  of  inquiry  before  the  Court. 

It  may  be  proper  here  to  state,  that  the  Lord  Chancellor, 
n  the  exercise  of  the  patronage  of  the  Crown,  vested  in  him 
9j  virtue  of  his  high  office,  very  properly  requires  that  the 
intended  presentees  to  benefices  within  his  gift  should  pro- 
luce  testimonials  from  three  beneficed  clergymen  in  the 
neighbourhood  in  which  they  reside,  and  that  such  testimo- 
nials should  be  counter-signed  by  the  Bishop  of  the  diocese. 
Mr.  Gorham,  having  obtained  a  testimonial  from  three  bene- 
ficed clergymen,  as  required,  forwarded  it  to  the  Bishop  for 
iiis  counter- signature ;  but  his  Lordship  did  not  think  it 
igbt  to  comply  with  that  request  without  apprizing  the 
Lord  Chancellor  of  the  doubts  he  entertained  as  to  the 
(oondness  of  Mr.  Gorham's  religious  views  upon  certain 
loints  of  doctrine ;  and,  accordingly,  in  the  margin  of  the 
cstimonial,  the  Bishop  wrote  certain  observations.  The 
esdmonial  is  to  this  efi*ect,  dated  12th  August,  1847  : — 

To  the  Right  Hon.  the  Lord  High  Chancellor  of  England. 
KTe,  whose  names  are  hereunto  written,  testify  and  make  known 
liat  George  Cornelius  Gorham,  clerk,  Bachelor  of  Divinity,  late 
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Arct.  FtOam  ai  Qaegm'a  Coaege,  Twrfiriiigf,  mam  Vkg  of  Sl  Jutt-ifr 
^7^  Plnnk^  =ji  t^  cooCT  of  Can«a2  a^  £oecw  itf  EzBlv,  abMft 
&.  W*  EniiT,  ^  ^  pr=<eBfied  by  foor  Loniflup  to  the  Tion^  of  BrampM 
Spck*,  in  ibis  covaij  of  Dewa  aod  aid  diocwe  of  Exetar,  httk 
bem  perscnally  kaow  to  w  fnm  Jumt,  1&46,  to  the  dite  of  thcM 
praeeu ;  thas  ve  hsv«  Lad  oppoftnmties  of  obeenring  bis  cott- 
dact ;  that,  dnrxBg  the  vboie  of  that  Ume,  ve  rerilj  b^ere  tliil 
he  Hwtd  ptooiiT,  fobcrir,  and  honertlr ;  nor  hare  we,  at  anj  toM^ 
heard  anftbiof  tc  the  contrair  thereof;  nor  hath  he,  at  any  tioM^ 
as  far  as  we  know  or  hefierr,  held,  written,  or  taught  anytbiig 
contrary  to  the  doctrine  or  &cxpline  of  the  United  Cbvdi  tf 
Kngland  and  Ireland ;  and,  moreorer,  we  bdiere  him  in  our  con- 
■dencea  to  be,  aa  to  his  moral  condnct,  a  person  worthy  to  te 
presented  to  the  said  benefice. 

This  was  signed  bj  three  beneficed  clergy  men.  The 
Bishop,  when  tins  testimonial  was  forwarded  to  him  for  hh 
coonter-sigDatare^  wrote  in  the  margin  of  the  testimonial  li 
the  following  effect : — 

The  clerKymen  who  hare  snbscribed  this  testimonial  are  bigUf 
respectable ;  hot  as  I  connder  the  Bishop's  oomiter-signatim  of 
such  a  docmnent,  if  it  be  unaccompanied  by  any  remark,  M  im* 
plying  his  own  belief  that  the  party  to  whom  it  relates  "hrn lok 
held,  written,  or  tangbt  anytbiog  contrary  to  the  doctrine  or  ^ 
cipline  of  the  United  Church  of  England  and  Ireland,"  and  as  BJ 
own  experience  unfortunately  attests  that  the  Rer.  George  Cone- 
liuB  Gorfaam  did,  in  the  course  of  the  last  year,  in  correspondeaee 
with  myself,  bold,  write,  and  maintain  what  is  contraiy  to  Uis 
discipline  of  the  said  Church ;  and  as  what  he  further  wrote  makfli 
me  apprehend  that  he  holds  also  what  is  contrary  to  its  doctrine,  I 
cannot  conscientiously  countersign  thb  testimonial.  H.  Exbtbb* 
August  29,  1847. 

The  Bishop,  therefore,  in  the  exercise  of  his  diacretiaB 
and  of  the  duty  imposed  upon  him  by  the  law  of  the 
Church,  thought  it  right  to  apprize  the  Lord  Chancellor 
that,  in  his  apprehension,  Mr.  Gorham  held  opinions  whidi 
were  contrary  to  the  doctrines  as  well  as  the  discipline  of 
the  Church  of  England,  and  he  did  not  think  it  proper  that 
he  should  suffer  the  testimonial  to  go  to  the  Lord  Chan- 
cellor without  expressing  his  opinion  as  to  the  fitness  of  Mr. 
Gorham  for  the  BeneBce  to  which  he  had  been  appointed. 


ABCHES  COURT.  191 

QODiali  so  marked,  was  then  returned  to  Mr.  Gor-       Auo.  8. 

some  correspondence  on  the  subject  seems  to  have     /yZIIl  » 
ice  between  him  and  the  Bishop,  who,  howerer,  Bp,  of  Exeitt. 
to  take  any  other  course  than  that  which  he  had 
dopted,  and  Mr.  Gorham,  afler  a  time,  communi- 

whole  of  the  circumstances  to  the  Lord  Chancellor 

dated  the  11th  September,  1847,  and  also  in  ano. 
r,  dated  the  21st  of  the  same  month. .  The  Lord 
>r,  having  considered  the  statements  contained  in 
etters,  together  with  the  testimonial,  and  the  obser- 
f  the  Bishop  written  in  the  margin,  on  the  11th 

1847,  informed  Mr.  Gorham,  that  he  proposed  to 
fiat  for  his  presentation,  notwithstanding  the  obser- 
jded  to  the  Bishop's  signature  to  the  testimonial,  de- 
>  enter  into  the  question  which  had  arisen  between 
ip  and  Mr.  Gorham.  The  Lord  Chancellor,  on  the 
r,  wrote  to  the  Bishop,  stating  that  he  had  thought 

0  sign  the  ^at  for  the  presentation ;  that,  having 
most  satisfactory  testimonials  from  various  quarters 
r  of  Mr.  Gorham,  he  did  not  think  it  became  him 
ipon  himself  the  office  of  deciding  between  conflict- 
ious  opinions. 

the  propriety  of  the  decision  come  to  by  the  Lord 
or,  there  cannot  be  two  opinions.     As  the  repre- 

1  of  the  Crown,  in  the  dispensation  of  Church 
e,  he  deemed  it  right  to  satisfy  himself,  by  the  best 
1  his  power,  of  the  due  qualifications  of  the  person 
e  was  about  to  present  to  the  Benefice,  and  having 
testimonials  highly  satisfactory,  though  unaccompa- 
the  usual  counter-signature  of  the  Bishop,  the  Lord 
lor  rightly  considered  **  that  whatever  power  the  law 
;  Bishop,  upon  the  ground  of  life  or  doctrine,  over 
mtee,  must  follow  and  cannot  precede  the  presenta- 
As  I  said,  the  presentation  was  made  out  and  ten* 
I  the  Bishop,  who,  however,  declined  to  institute 
liam  until  he  had  been  subjected  to  an  examination. 
t  course  pursued  by  the  Lord  Chancellor  was  a  pro- 
there  can,  I  repeat,  exist  no  doubt.  He  had  a  right 
fy  himself  as  to  the  qualiBcations  of  Mr.  Gorham, 
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Auo.  9.  and  having  done  so,  it  was  quite  iropoetible  for  bim  to  enter  | 
G^ham  w  ^"^  ^^  examination  of  hia  religions  opinions,  or  that  tbe 
Bp,  tf  ExeUr,  matter  could  be  put  into  a  proper  course  of  investigatka 
until  the  presentee  had  been  placed  in  such  a  tituatioa  m 
would  enable  the  Bishop  to  proceed  to  that  inquiry  whkh 
he  was  invested  with  the  power  by  law  to  institute.  Wh^ 
ther  the  Bishop  exceeded  his  discretiony  or  exercised  the  dii- 
cretion  with  which  he  is  intrusted  wisely^  by  dedining  to 
countersign  the  testimonial,  or  adding  thereto  the  repreMh 
tation  of  his  impressions  as  to  the  qualifications  of  Mr.  Gtf* 
ham  for  the  Benefice ;  whether  it  ought  to  have  been  ood- 
sidered  simply  as  a  record  attesting  the  respectability  rf 
the  three  Clergymen ;  or  whether  he  was  right  in  bdieviiv 
that  something  more  than  this  was  due  from  him,  in  a  doca* 
ment  to  be  forwarded  to  the  Lord  Chancellor,— -it  is  not  far 
this  Court  at  present  to  consider.  At  the  same  time,  it  uf 
at  least  admit  of  some  doubt,  whether  the  Bishop  was  not 
justified  in  considering  his  counter-signature  as  attcstJUg 
something  more  than  the  mere  respectability  of  the  detgj* 
men  who  had  signed  their  names  to  the  testimoniali  Jk 
that,  however,  as  it  may,  the  Bishop  determined  to  prayed 
to  the  examination  of  Mr.  Gorham,  and  that  examinatioB 
commenced  on  the  17th  December,  1847,  proceeding  on 
the  18th,  20th,  21st,  and  22nd,  and  after  an  interraption  of 
some  duration,  it  was  renewed  on  the  8th  Marchi  1846,  wn 
continued  on  the  9th,  and  finally  terminated  on  the  lOlk 
March.  On  the  11th,  Mr.  Gorham  was  informed  that  die 
Bishop  would  decline  to  institute  him  to  the  Living  ef 
Brampford  Speke,  and  on  the  21st  March,  formal  notioeto 
that  effect  was  delivered  to  Mr.  Gorham,  assigning  aa  a  lei*  { 
son  for  so  declining  that  he  held  unsound  doctrines»  M  j 
without  entering  into  any  particulars  as  to  the  unsoundnesi  » 
of  doctrine. 

There  the  matter  rested  until  June,  1848,  when  a  Mooi* 
tion  was  extracted  from  the  Registry  of  this  Court,  on  be- 
half  of  Mr.  Gorham,  in  which  it  was  set  forth  that  he  bad 
been  presented  to  the  Living  of  Brampford  Speke,  and  hid  ; 
offered  himself  to  the  Lord  Bishop  of  Exeter  for  institation; 
that  he  was  prepared  to  subscribe  the  Articles  required  hf 
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be  36th    Canon,   to  make  the   Declaration   required   by       Aug.  8. 

be  Act  of  Uniformity,  and  to  take  all  the  necessary  oaths     norham  v 

s  by  law  required  ;  that  although  he  (Mr.  Gorham)  was  Bp»  tf  Exekr. 

ipable  and  duly  qualified,  as  well  by  his  private  character, 

ge,  and  learning,  as  also  by  the  purity,  probity,  and  inte- 

;rity  of  his  life,  to  be  instituted  and  admitted  to  the  Living, 

levertheless,  the  Lord  Bishop  of  Exeter,  who  was  well 

cqaainted  with  the  premises,  and  who  ought,  therefore,  in 

riitne  of  the  premises,  to  have  admitted  him  into  the  Vicar- 

ige,  declined  and  refused  to  do  right  and  justice  in  that 

lehalf,  or  unjustly  and  unrighteously  (saving  always  due 

werence  and  honour)  delayed  so  to  do,  to  the  no  small 

mjodioe  and  inconvenience  of  the  party  complaining ;  and 

C  prayed  that  the  Lord  Bishop  might  be  assigned  to  admit 

tfr.  Gorham ;  otherwise  that  he  be  cited  to  appear  and 

ihow  cause  why  Mr.  Gorham  ought  not  to  be  instituted  and 

dmitted  into  the  Vicarage  and   parish  Church  of  Bramp- 

brd  Speke.    The  tenor  of  the  Monition  was  to  call  upon 

lie  Bishop  to  institute  Mr.  Gorham  within  a  certain  time 

liedfied,  or  to  show  cause  why  he  should  not  be  instituted, 

nd  intimating  that,   if  the  Bishop   did   not  appear,   or, 

ippearing,  did  not  set  forth  a  reasonable  and  lawful  cause 

10  the  contrary,  the  Judge  of  this  Court  would  proceed  to 

uhnit  and  institute  Mr.  Gorham  to  the  Vicarage  and  parish 

Churdi  aforesaid.      This  Monition  was  served  upon   the 

Bishop  of  Exeter,  and  the  Bishop  appeared  to  the  Monition 

by  hia  Proctor,  who  prayed  to  be  heard  on  his  Petition,  the 

object  being  to  state  the  grounds  upon  which  the  Bishop 

Mogbt  to  justify  his  refusal  to  institute  Mr.  Gorham.   To 

dlit  Act  on  Petition  Mr.  Gorham  put  in  an  Answer  by  his 

Proctor ;  a  Reply  was  made  on  the  part  of  the  Bishop,  and 

tbt  Act  being  concluded,  the  question  came  to  a  hearing  be- 

fiwethe  Court,  and  now  stands  for  decision. 

Before  entering  upon  the  merits  of  the  case,  the  Court    The  mode  and 
Doit  say  a  word  on  the  manner  in  which  the  question  has  ^^^™.  ^^    ^^^ 
bscBbroaght  before  it.    Upon  a  former  occasion,  I  took  an 
opportunity  of  saying,  that  the  mode  of  proceeding,  by  Act 
DO  Petition,  was  neither  convenient  nor   consistent  with 
practicej  and  I  am  not  convinced  by  anything  that  has  sub- 

VOL.VII.  2  c 
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A::£  *  mevmetti^  aenarrgiL  Tfac  iht  flpiniaD  I  dien  tlirew  out  ii  in 
ATT  7«i5i%f ::  srrax'nuS' .  nc  thr  rontnrr,  I  am  satisfied  that 
".  tie  -man  iarnui  Trn?M*dxnc  W  PW  md  Proof  is  not  onlj  the 
iDMC  rrnnsr  it*nas.  bic  'auc  ^bich  is  best  calcalated  to  bring 
•nu  TTJL  rufijom:  sc  isRUf  beffnre  ibe  Conit.  In  an  Act  on 
Pff^nm.  'Uif  Tummnr  v  raroe  and  loose;  the  Answer  k 
mnaeoufTn'j  rurnf  im£  jkw  :  wbereas,  if  the  proceeding 
K  Prt*  axi£  FTrtflf  xui£  Sme  aiunnccl.  the  Court  would  haie 
ba£  iikf  w'nnif  raoe  ii-wugfe  c>9u*1t  and  distinctly  to  iH 
nrcirv.  an£  the  5A:crni»  z£  ibe  Chmdi  of  England  vhidi 
aer  refervc  tr  bj  the  Ibsiu^  nf  Exeter  would  hire  been 
tpeGhauT  azii  pr^c^^Zy  4C«:ed.  and  those  points  on  which 
2:  2f  saii  Mr.  G.-rhait  hai^  impuned  the  doctrines  of  the 
CbcT^  of  Erxl^ETii  w:«cji  aluff  hare  been  laid  distincdf 
he£srt  Tht  C.-«crL  B^;.  af  :be  case  ssands  it  was,  not  wilh- 
oct  f9GZkic5:ci.  sci::^-.^..  :t:  tbe  <vwnie  of  the  Argument,  thil 
it  is  iapoBsl^  t.^  ccCfct.  from  the  manner  in  whididis 
e^EminatScc  Li:s  l«eea  cxxtiacted,  cr  to  discoTer,  the  red 
ofKnioos  of  Mr.  Gorhixs  oq  tbe  ssbject  of  Baptismal  Rcge- 
neratioD* — ^tbe  qoesdcn  brvnurbt  before  the  Court  by  tht 
Act  on  Pel:tk*r.;  though  I  think  it  is  extremely  difficakt 
from  tbe  wsT  in  which  the  case  stands  before  the  Coorti 
exactlr  to  define  the  ml  qnesdoo  which  the  Court  is  sbso- 
Itftelj  caiied  upon  to  decide. 

The  evidence  wh:ch  has  been  produced  before  the  Cooiti 
<— if  evidence  it  can  be  called^ — is  most  unsatisfactory,  sud 
tbe  mode  in  which  this  evidence  has  been  produced  is  idD 
more  un^tisfactor^*.     It  consists  merelv  of  two  short  sfi- 

m  m 

davitib  from  Mr.  Gorham  ;  there  is  no  affidavit  on  the  psrt 
of  the  Bishop  at  all ;  but  there  is  a  book  annexed  to  Uf 
Act  on  Petition,  of  between  200  and  300  pages,  contaimng 
149  questions  addressed  by  the  Bishop  to  Mr.  Gorham  snd 
Ills  answers  to  those  questions,  upon  which  the  whole  cue 
lN:fore  the  Court  turns.  This  book,  of  itself,  can  scsrody 
lie  considered  in  the  nature  of  evidence,  strictly  speaking; 
but,  without  a  single  explanation  being  offered  to  theComt, 
this  iKMik  was  brought  into  the  Registry,  and  laid  befbie 
the  Court ;  tbe  case  came  on  for  hearing,  and  the  Court  if 
to  find  iu  way,  as  well  as  it  can,  to  what  is  alleged  to  be  the 


> 
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doctrines  of  the  Church  of  England,  and  to  the  points  on      Aua.  2. 
which  Mr.  Gorham  is  said  to  have  expressed  or  entertained     qZT' 
0|Hnion&  contrary  to  those  doctrines.     I  say  again  that  this  Bp,  of  Exder. 
is  not  a  convenient  mode  of  proceeding,  or  a  correct  mode, 
according  to  the  forms  and  practice  of  the  Court.     The  case 
came  before  the  Court  on  a  preliminary  objection ;  when 
that  was  disposed  of^  the  proceedings  ought  to  have  been  by 
Plea  and  Proof;  by  Allegation,  and  Answers,  and  the  exa- 
mination of  witnesses ;  and  you  might  have  pleaded  those 
parts  of  the  book  which   contained  the  opinions  of  Mr. 
Gorham  that  are  said  to  be  contrary  to  the  doctrines  of  the 
Church  of  England.     The  law  ought  to  have  been  speci- 
fically pleaded* — the  law  of  the  Church,  the  doctrines  of  the 
Church  of  England,  and  the  points  in  Mr.  Gorliara's  answers 
which  are  contrary  to  those  doctrines.     Mr.  Gorham's  An- 
swers to  the  Allegation  might  have  been  called  for ;  wit- 
nesses might  have  been  examined,  and  Mr.  Gorham,  if  he 
brought  in  an  Allegation,  might  have  referred  to  parts  of 
the  book  in  which  his  Answers  showed  that  his  opinions 
were  consistent  with,  and  not  opposed  to,  the  doctrines  of 
the  Church  of  England.     The  Court  is  well  aware  of  the 
difficulties  in  which,  owing  to  the  want  of  precedents  on 
the  records  of  the  Court,  in  cases  of  this  description,  the 
parties  may  have  been  placed  ;  but  still  some  directions  are 
to  be  found  in  those  books  of  practice  to  which  the  Profes* 
sion  are  almost  daily  in  the  habit  of  resorting, — Clerke,  and 
Oughton,  and  other  writers  upon  Ecclesiastical  Law.      It  is 
laid  down  by  Watson,  Godolphin,  and  Bum,  that  these  pro- 
ceedings should  be  by  Plea  and  Proof,  and  Answers,  and 
the  examination  of  witnesses :  the  proper  form  of  proceed- 
ing is  set  forth  in  detail  by  Oughton  and  other  text- writers. 
It  would  be  a  waste  of  time,  however,  to  dwell  further  upon 
this  matter,  because  both  parties  have  adopted  another  mode 
of  proceeding.     The  Bishop  brought  in  an  Act  on  Petition, 
md  annexed  the  book,  said  to  contain  the  whole  of  what 
psiaed  at  the  examination,  with  the  questions  and  answers, 
protests  and  remonstrances,  and  all  matters  connected  with 
the  examination :  what  is  contained  in  the  book  produced  be- 
fore the  Court  is  in  fact  the  only  evidence  in  the  cause.   Both 
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Aco.  2.  parties,  therefore,  are  in  a  common  error,  and  the  Court  had 
p  ~T~  no  opportanity  of  correcting  it,  and  of  altering  the  mode  of 
Bp.  of  ExHir.  procedure,  until  the  case  was  ready  for  hearing,  as  it  had  no 
means  of  knowing  it,  the  Bishop  having  brought  in  his  Peti- 
tion, which  was  concluded  before  the  Court  had  seen  it,  and 
could  give  an  opinion  .is  to  the  propriety  of  the  proceeding. 
I  have  already  said  that,  in  the  Act  on  Petition^  the  afBN 
ments  are  loose  and  vague.  The  Bishop,  being  called  upon 
to  make  an  Answer  to  the  Monition,  appeared  by  his  Proe* 
tor,  as  I  said,  and  his  Act  on  Petition  was  intended  to  oot^ 
tain  the  grounds  on  which  he  justified  his  refusal  toinstitalf 
and  admit  Mr.  Gorham  to  the  living  of  Brampford  Sp^ 
A  question,  however,  was  raised,  in  the  course  of  the  Argi* 
ment,  as  to  who  was  to  be  considered  the  party  proceeding 
in  the  cause, — on  whom  the  onut  probandi  lay ;  and  ths 
Court  thought  it  perfectly  immaterial  whether  the  Bishflp 
was  to  be  considered  as  the  clefendant  (nominally  he  wM 
so,  the  Monition  having  been  taken  out  by  Mr.  Oorliam)i 
and  the  Court  thinks  it  perfectly  immaterial  on  which  party 
the  onus  probandi  should  be  held  to  lie ;  but  I  think  Mfi 
Oorham  has  made  out  a  primd  facie  case  in  his  affidavit,  nd 
in  the  Monition  served  upon  the  Bishop,  entitling  him  to  bs 
instituted  to  the  Vicarage  unless  cause  were  shown  to  the  con* 
trary.  He  asserted  that  he  had  been  presented,  which  wn 
not  denied ;  that  he  had  offered  his  Presentation  to  the 
Bishop,  and  that  the  Bishop  had  delayed  to  institute  him. 
notwithstanding  that  he  was  qualified  by  age,  by  ordini- 
tion,  and  by  standing  in  the  Church, — by  presentatioD,  and 
by  offering  to  do  all  that  he  could  be  required  by  law  ts 
do, — I  say  Mr.  Gorham  made  out  a  primd  Jade  eaae^ 
which  called  for  an  answer  on  the  part  of  the  Bishop,  10 
justify  his  refusal  to  institute  under  those  circumstancea 
I  am  of  opinion,  therefore,  that  the  onus  probandi  lies  on  the 
Bishop,  and  that  Mr.  Gorham  was  not  called  upon  to  ds 
more  than  he  has  done  in  the  first  instance. 
The  aver-  On  behalf  of  the  Bishop,  it  was  represented  that  Mr. 
^  '  Gorham,  having,  in  August,  1847,  been  presented  by  the 
Crown  to  the  Vicarage  of  Brampford  Speke,  soon  after  ap- 
plied to  the  Bishop  of  Exeter  for  institution  ;  that  his  Lord- 
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lip  proceeded  to  examine  Mr.  Gorham,  to  ascertain  his  fit-       Aoo.  2. 

en  to  hold  the  Vicaragei  as  he  was  of  right  entitled  and  in     qZiT 

ntj  bound  to  do>  as  well  by  the  Statutes  of  the  realm  as  Bp,  ijf  ExeUr. 

f  the  Coostitotions  and  Canons  of  the  Church  (it  was  stated 

( the  Argument  that,  though  the  right  of  the  Bishop  to 

camine  was  not  denied,  the  examination^  under  the  dr* 

imstaoces,  was  an  unprecedented  act) ;  that  it  appearing 

^the  Bishop,  in  such  examination,  that  Mr.  Gorham  was  of 

Dsoand  doctrine  respecting  that  great  and  fundamental 

■mt,  the  efficacy  of  the  Sacrament  of  Baptism,-~inasmuch 

I  he  held  that  Spiritual  Regeneration  is  not  given  in  that 

•cnunent ;  in  particular^  that  infants  are  not  made  therein 

lembers  of  Christ  and  the  children  of  God, — here  is  the 

oint  mi  which  it  is  averred  Mr.  Gorham  is  unsound,— 

SQtrarj  to  the  plain  teadiing  of  the  Church  of  England  in 

cr  Articles  and  Liturgy;— the  Bishop   refused  on  that 

eooant  to  institute  him ;  that  the  holding  of  such  unsound 

loctrioe  by  Mr.  Gorham  is  a  good  and  sufficient  cause  of 

aeh  refbsal ;  that  Mr.  Gorham  has  since  written  and  caused 

0  be  printed  and  published  an  account  of  what  passed  be- 

veen  the  Bishop  and  himself  in  such  examination,  such 

NN)k  containing  in  full  (among  other  things)  the  questions 

Nit  by  the  Bishop  to  Mr.  Gorham,  and  Mr.  Gorham's  an- 

(wers  thereto;  and  in  part  supply  of  proof,  reference  is 

nsde  to  the  said  book,  brought  into  the  Registry  of  the 

Court. 

This  was  the  case  as  originally  set  up  on  the  behalf  of  the 
Bishop,  in  justification  of  his  refusal  to  institute  Mr.  Gor- 
bsm ;  but  I  say  again,  it  is  not  clearly  and  distinctly  pointed 
out  to  the  Court  what  the  doctrine  of  the  Church  of  £ng- 
Isnd  is  alleged  to  be.  The  Court  is  forced,  therefore,  to 
travel  through  the  whole  of  the  proceedings,  and  of  course 
through  the  book,  and  the  various  answers  to  the  questions 
coDtained  in  the  book,  in  order  to  ascertain  for  itself,  as 
vdl  as  it  can,  the  doctrines  which  are  alleged  to  be  the 
tetrines  of  the  Church  of  England,  as  well  as  those  points 
«i  which  Mr.  Gorham  is  said  to  hold  opinions  contrary  to 
those  doctrines. 

The  Answer  of  Mr.  Grorham  to  the  statement  of  the 
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A 00.  2.      Bishop  18  to  this  effect:  firsty  there  if  an  admission  that  tbe 
G  Tam  V     ^^^^^  brought  in  by  the  Bishop's  Proctor  contains  a  true  and 
Bp.  of  Exiitr.  accurate  account  of  what  had  passed  at  the  examination ;  it 
further  alleges  that  Mr.  Oorham  had  discharged  the  datitt 
devolving  upon  him  as  a  Minister  of  the  Church  of  Eof^ 
land  in  six  several  dioceses,  as  a  licensed  Curate,  for  thirtjr- 
five  years,  without  reprehension  of  any  of  the  Bishops  io 
whose  dioceses  he  officiated.     I  do  not  mean  to  find  fault 
with  what  is  here  set  forth  by  Mr.  Gorham,  but  there  is  no 
imputation  upon   him  of  having  held  unsound  doctrinei 
during  the  whole  of  this  period,  and  the  Bishop  himsdfhad 
been  satisfied,  in  the  former  instance,  with  the  testimooidi 
produced  by  Mr.  Grorham  as  to  his  good  conduct*  moid 
character,  learning,  and  fitness  to  hold  the  Vicarage  of  Sti 
Just.     Mr.  Gorham's  Answer  then  goes  on  toall^e  that,oi 
his  presentation  to  St.  Just,  in  1846,  he  was  instituted  faj 
the  Bishop  of  Exeter  without  previous  examination,  and  na 
attempt  had  been  made  to  deprive  him  of  that  Vicarage  fay 
reason  of  his  holding  unsound  doctrine ;  it  alleges  the  cnw 
cumstances  connected  with  his  presentation  to  the  Vicaisgs 
of  Brampford  Speke,  the  tender  of  his  Presentation  to  the 
Bishop,  his  application  for  institution,  his  examination  hf 
the  Bishop   (referring  to  the  book  brought  into  the  Be* 
gistry  for  the  questions  and  answers,  and  also  for  the  cor<i 
respondence  which  passed  between  the  Bishop  and  Mr. 
Gorham,    and  other  documents),  and  the  refusal  of  ths 
Bishop  to  institute  him ;  it  denies  that  Mr.  Gorham,  in  lui 
examination,  did  maintain,  or  has  at  any  time  maintained, 
unsound  doctrine  respecting  the  efficacy  of  the  Sacrament 
of  Baptism,  or  that  he  has  held  any  opinions  thereon  at 
variance  with  the  plain  teaching  of  the  Church  o?  England 
in  her  Articles  and  Liturgy ;  it  denies  that  Mr.  Gorham 
holds  that  infants  are  not  made  in  Baptism  members  cf 
Christ  and  the  children  of  God ;  it  alleges  that  Mr.  Oorham 
did  not  maintain  any  views  whatsoever  contrary  to  the  tme 
doctrine  of  the  Church  of  England,  as  dogmatically  detfl^ 
mined  in  her  Articles,  familiarly  taught  in  her  Catechism, 
and  devotionally  expressed  in  her  services.     I  say  s^^alii 
that  all  this  is  vague  and  general ;  that  if  the  proceeding 
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id  been  by  Plea  and  Proof,  the  doctrines  of  the  Church       Auo.  2. 
ould  have  been  more  specifically  pointed  out,  as  well  as     CM^  ^ 
hat  Mr.  Gorham  did  hold  and  maintain.     In  the  Reply,  Bp.  o/Exeier, 
I  the  part  of  the  Bishop,  it  is  repeated  that  Mr.  Gorham 
d  hold  and  maintiun  the  unsound  doctrines  alleged  in  the 
ct 

Now  I  think  the  Court  is  the  party  who  has  the 
reatest  right  to  complain  of  the  manner  in  which  this  case 
IS  been  brought  before  it,  because  it  is  left  to  find  its  way 
i  it  can  through  the  200  or  300  pages  of  this  book,  and  the 
\9  questions  and  as  many  answers,  which  are  so  divided 
id  subdivided  as  to  leave  the  Court  in  considerable  diffi- 
ihy  to  determine  what  are  the  real  opinions  of  Mr.  Gor- 
im,  and  what  are  the  real  doctrines  of  the  Church  of  Eng- 
adf  aa  maintained  by  the  Bishop  of  Exeter.  The  argu- 
lents  of  Counsel  have,  undoubtedly,  thrown  considerable 
ght  upon  these  points ;  those  arguments  were  most  learned, 
nst  able,  and  were  supported  by  a  vast  body  of  erudition,  . 
'haA  waslirought  to  bear  upon  the  question  at  issue  be- 
ireen  the  parties.  The  discussion  of  this  case  occupied  six 
■js^ — fifteen  hours  being  the  share  of  Dr.  Bayford  (the 
ioonsel  for  Mr.  Gorham)  out  of  the  thirty-three  or  thirty- 
mr  hours  during  which  the  Argument  lasted^ — of  which 
lie  Court  by  no  means  complains,  but,  on  the  contrary,  it 
I  extremely  obliged  to  the  learned  Advocate  for  the  great 
bility,  learning,  and  diligence  which  he  bestowed  upon 
[ie  case,  and  for  the  clear  and  lucid  manner  in  which  he 
(Dparted  to  the  Court  his  views  of  the  question.  But  the 
Sfficulties  of  the  Court  have  been  greatly  increased  by  the 
ifoments  of  both  the  learned  Counsel,  and  by  the  reply  of 
be  learned  Counsel  for  the  Bishop  of  Exeter.  The  Court, 
Bust,  however,  proceed  to  the  consideration  of  the  case, 
Bresting  it,  in  the  first  instance,  of  much  extraneous  matter, 
rUch  was  dwelt  upon,  very  properly,  by  the  Counsel  on 
■di  aide,  but  which  can  form  no  part  of  the  case  for  the 
lecisioD  of  the  Court,  and  can  have  no  weight  with  it  in 
oosidering  the  real  question  it  has  to  decide. 

A  good  deal  has  been  said  as  to  the  conduct  of  the  Bishop  .   Extraneous 
I  requiring  Mr. Gorham  to  undergo  any  examination  at  all,  °^*^^^^ 
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A  DO.  2.  he  being  already  a  beneficed  clergyman  in  his  diocese,  and 
cITm  w  ^^  "whose  conduct  the  Bishop  had  had  sufficient  opportani^ 
Bp.  of  Exiur.  of  forming  an  opinion.  The  Bishop's  rights  certainly,  vai 
not  denied,  but  the  exercise  of  it  is  said  to  be  unprecedented; 
and  I  presume  it  is  not  a  very  common  course  to  punne^ 
"where  a  clergyman,  of  long  standing,  is  in  possession  of  ^ 
benefice  in  a  diocese,  and  is  preferred  to  another  benefice  in 
the  same  diocese,  that  an  examination  should  take  place  into 
the  learning,  moral  conduct,  and  soundness  of  doctrine  of 
the  person  whom  the  Bishop  himself  had  already  institutedf 
and  of  whose  qualifications,  it  might  be  presumed,  he  hdl 
been  satisfied.  But  circumstances  may  occur,  and  will  occur, 
and  the  experience  of  the  Court  has  proved  that  drcui" 
stances  have  occurred,  in  which  it  becomes  necessary  to  in- 
quire into  the  soundness  of  the  principles  and  doctrines  of 
clergymen  who  have  been  instituted  to,  and  in  possession  ftf 
years  of,  certain  preferments  in  different  dioceses  of  thf 
country,  and  whose  opinions  may  have  unfortunately,  nnoi 
the  time  they  were  instituted  in  the  first  instance,  ulldfl^ 
gone  alteration.  Subscription  to  the  Articles  of  ReligicQi  ii 
the  first  instance,  and  the  making  the  Declaration  reqainl 
by  the  Act  of  Uniformity,  as  the  experience  of  the  Cqort  Im 
taught  it,  cannot  be  altogether  depended  upon  as  pnxtf  sf 
soundness  of  doctrine.  The  Court  has  already  decide^ 
— «nd  Mr.  Gorham  has  submitted  to  this  decision  of  the 
Court, — that  the  Bishop  had  the  right  to  proceed  to  the  cw 
mination,  if  he  thought  proper  to  do  so,  and  that  he  walk 
therefore,  justified  so  far  in  the  course  he  pursued. 

But  it  has  been  urged  that  the  Lord  Bishop  pushed  tbi 
examination,  both  in  point  of  matter  and  of  time,  beyond 
what  the  nature  of  the  case  required.  It  is  not,  however, 
for  the  Court  to  determine  as  to  the  course  of  examination 
which  the  Bishop  should  pursue.  His  Lordship  is  the  belt 
judge  of  the  course  proper  to  be  pursued;  the  length,  and 
purport,  and  tenor  of  the  examination  may  very  much  djft* 
pend  upon  the  nature  of  the  answers  given  in  the  firtt  in* 
stance  to  the  questions  put  by  the  Lord  Bishop.  Nor  it  it 
for  the  Court  to  determine^  or  to  give  any  opinion,  whe4>tf 
there  was  or  was  not  a  greater  or  less  degree  of  courteny  tv 
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respect  eshibited  on  one  nde  or  the  other — these  are  not  Aua.  i. 
questions  for  the  Court  to  determine,  or  to  give  any  opinion  ^  'T~' 
Bpon ;  and  therefore  the  Court  lays  out  of  consideration  Bp,  qf  Ex0imr. 
all  those  observations^ — ^not  improperly  made  by  the  learned 
Counsel,  in  the  outset  of  the  case, — upon  the  circumstances 
which  may  have  led  the  Bishop  to  suppose  that  Mr.  Oorham 
had  any  unsound  views  on  any  poiiit  of  doctrine  or  disci- 
pline. Whether  the  Bishop  proceeded  without  sufficient 
ground,  upon  bare  suspicion,  arising  in  the  course  of  their 
correspondence;  or  whether  it  arose  from  Mr.  Gorham's 
describing  the  Church  as  '<  a  National  Establishment,"  and 
certain  of  the  clergy  as  tainted  with  Tractarian  principles ; 
'^^m  this  may  be  very  proper  for  Counsel  to  insist  upon  iti 
their  arguments,  but  it  would  be  very  improper  for  the 
Court  to  give  any  opinion  upon  such  matters,  which  it  is 
Bot  called  upon  to  decide.  Again ;  the  Court  is  not  called 
mpoo  to  notice  what  the  Bishop  may  have  said  in  any  one  of 
his  Charges  (referred  to  in  the  course  of  the  Argument),  or 
in  any  letter  addressed  by  him  to  his  Clergy  or  to  Mr*  Gor^ 
ham  himself;  or  to  consider  whether  it  be  an  offence  in  the 
dioeese  of  llzeter  to  allude  to  the  Church  as  '<  a  National 
Kstablishment/'  or  to  refer  to  <* Tractarian  errors"  in  Curates. 
An  these  matters  do  extremely  well  for  declamation,  and 
they  are  well  calculated  to  raise  in  the  mind  of  some  per- 
sons a  prejudice  sgainst  the  Bishop,  leading  them  to  the 
inference  that  he  was  actuated  by  improper  motives ;  but 
they  can  have  no  weight  with  the  Court  in  making  up  its 
■ind  as  to  the  decision  which  it  is  called  upon  to  pronounce 
on  the  more  weighty  matter  which  is  the  subject  of  consi- 
deration. 

Diamissing,  then,  all  these  topics  from  my  mind,  what  is    The  question 
the  qaestion  which  the  Court  is  called  upon  to  decide  ?     I  ^  ^  decided : 
have  read  what  is  stated  in  the  Act  on  Petition  on  both 
■desy  and  I  conclude  (and  it  is  admitted)  that  the  question 
at  isnie  between  the  parties  is,  as  to  the  efficacy  of  Baptism 
b  the  case  of  infanta  only.    It  is  not  a  question  as  to  the  un-      Baptismal 
eonditiaud  efficacy  of  Baptism  in  the  case  of  adults  as  well  ^^^I^^d?.^^" 
as  of  infanta ;  but  it  is  solely  confined  to  Baptismal  Rege- 
iMnttioB  aa  respects  infimts.    Therefore,  I  dismiss  fitnn  con« 

TOL.  Tii.  8  n 
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Aca.  9.       ndendoD  akogether  the  qucsdoD  at  to  the  unooDdidoiial  eff« 
Q^l^j^  y     cacT  of  Baptism  in  adults,  it  being  admitted  on  the  part  cf 
Bp.  of  £*ti0',  the  Buhop  that  the  efficacy  of  Baptism,  in  the  case  of  adultly 
depends  on  the  Faith  and  Repentance  of  the  recipieiiti; 
on  the  sinceritj  of  their  professions  and  promises.     Bnt 
although  the  question  is  admitted  to  be  confined  to  tiiii 
single  point,  jet  the  doctrines  as  to  the  effect  of  adult  and 
infant  Baptism  haTe  been  so  mixed  op  together  in  the  en* 
mination  and  Argument,  that  it  is  almost  impossible  to  iqii* 
rate  the  two,  so  as  to  say  what  part  applies  to  one  and  what 
to  the  other.   Indeed,  Mr.  Gorham  says  that  the  Baptism  of 
adults  and  of  infants  depends  on  the  same  conditions;  diit 
the  same  principles  apply  to  eadi,  and  that  the  questkni 
cannot  be  disseTered ;  and  the  Court  is,  therefore^  still  left 
to  find  its  way  amongst  the  mass  of  questions  and  antwen 
in  this  book,  in  order  to  discover  what  are  the  doctriasi 
which  Mr.  Gorham  is  said  to  impugn  and  what  he  subscribei 
to— what  are  the  doctrines  of  the  Church,  and  whSdi  of 
them  are  said  to  be  impugned  by  Mr.  Gorham. 

Now  I  am  particularly  anxious  to  have  it  distinctly  undor- 
stood,  that  I  guard  myself  against  being  supposed  to  ottr 
any  opinion  of  my  own  as  to  the  disputed  point  of  theol^ 
between  the  parties.  I  am  not  going  to  pronounce  an  opi* 
nion  as  to  whether  the  doctrine  of  Baptismal  Regenerttioii 
in  the  case  of  infants  is  or  is  not  a  true,  scriptural  doctrino; 
it  is  not  the  duty  of  the  Court,  nor  within  the  province  of  the 
Court,  to  institute  such  an  inquiry.  All  that  the  Court  il 
called  upon  to  do— all  that  it  can  do— is  to  endeavour  to 
ascertain  whether  the  Church  has  determined  anything  upon 
the  subject,  and,  having  done  so,  to  pronounce  its  dedsiott 
accordingly.  The  authoritative  declaration  of  the  Churdi 
constitutes  the  law  of  the  Church,  which  this  Court  ii 
bound  implicitly  to  follow,  without  indulging  any  speculs- 
tive  opinion  of  its  own  as  to  whether  that  declaration  be 
founded  in  error  or  in  truth.  The  Court  is  to  administer 
the  law  as  it  finds  it  laid  down,  and  is  not  to  give  any  opi* 
nion  of  its  own  as  to  what  the  law  ought  to  be ;  and  ther^ 
fore  I  am  most  anxious  it  should  be  perfectly  understood, 
that,  in  the  observations  I  am  about  to  make,  I  shall  oonfine 
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Dj  attention  and  direct  my  observationt  solely  to  the  doc-      Auo.  2» 
trine  of  the  Church,  so  far  as  I  am   able  to  ascertain  it,      Chrham  w 
fithout  any  intention  to  extend  them  to  the  interpretation  Bp.  of  Ex€tmr. 
if  those  passages  of  Holy  Writ  which  are,  or  are  supposed 
obe,  applicable  to  the  effects  of  Baptism. 

The  first  question  raised,  and  which  presents  itself  to  the 
ibservation  of  the  Court,  is  this :  Whether  the  Church  has 
xonounoed  any  opinion,  and  if  so,  what  opinion,  as  to  the 
ubject  under  consideration  ?  And  this  gives  rise  to  another 
jnestion :  From  what  source  is  the  Court  to  derive  its  in- 
fomiation  as  to  the  doctrines  of  the  Church  of  England  ? 
rhe  Bishop  of  Exeter  imputes  to  Mr.  Gorham  that  he  holds 
md  has  avowed  opinions  as  to  the  efBcacy  of  Baptism  which 
ve  opposed  to  the  doctrines  of  the  Church,  as  they  are  set 
Ruth  in  her  Articles  and  Formularies.  Mr.  Gorham  denies 
liis,  and  says  that  his  opinions  are  in  exact  conformity  with 
^KMe  of  the  Church,  as  laid  down  in  her  Articles,  and  in 
perfect  accordance  with  the  Formularies  of  the  Church. 
Mr.  Gorham  takes  his  stand  upon  the  Articles  of  the  Church, 
lad  contends  that  his  views  and  opinions  are  in  exact  con- 
bnnity  with  the  Church's  doctrines,  as  dogmatically  deter- 
mined in  her  Articles,  familiarly  taught  in  her  Catechism, 
md  devotionally  expressed  in  her  Services,  explaining  the 
language  of  her  Articles  and  Liturgy, — thus  he  qualifies  it, 
—by  such  "just  and  favourable  construction"  as  would 
lecare  an  entire  agreement  of  each  with  the  others,  and  of 
ID  with  the  Holy  Scriptures. 

A  great  deal  of  learning  and  ingenuity  has  been  applied 
to  the  discussion  of  this  part  of  the  case,  as  might  naturally 
litve  been  expected,  from  its  bearing  upon  the  ultimate  deci- 
tion  of  the  question.  As  I  said,  Mr.  Gorham  founds  him- 
lelf  upon  the  Articles,  and  declares  he  will  not  be  driven 
from  that  position  ;  that  he  will  go  as  far  as  the  Church  has 
expressed  her  opinion^  and  that,  when  the  Church  is  silent, 
k  will  not  speak. 

The  next  point  to  be  considered  is,  the  questions  originally      The  answers 
addressed  to  Mr.  Gorham  by  the  Lord  Bishop ;  and  it  may  of  Mr.  Gorham. 
^  be  improper  to  state  here  what  was  the  course  of  exa- 
onoation  pursued  by  the  Bishop,  and  the  answers  he  received 
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Auo.  &  to  those  questions  from  Mr.  Oorfaam  ;  and  I  think  the  vay 
Gorfum  t  ^^^^  question  put  by  the  Lord  Bishop  to  Mr.  Gorham  doei 
Bft.  qfEseUr.  throw  some  light  upon  the  cause  of  the  protracted  lengdiof 
the  examination  to  which  Mr.  Gorham  was  subjected,  and 
the  very  particular  and  precise  manner  in  which  the  Bishop 
was  obh'ged  to  frame  his  questions,  in  order  to  obtain  Atxn 
Mr.  Gorham  direct  and  specific  answers  to  them.  The  fint 
question  (in  page  63  of  the  book)  is :  "  Prove  from  Scrip- 
ture, that  Baptism  and  the  Supper  of  the  Lord  are  aevenlly 
necessary  to  Salvation."  That  is  the  manner  in  which  thfl 
Lord  Bishop  put  the  question  :  "  1st,  of  Baptism ;  Sndlji 
of  the  Lord's  Supper."  Now  it  clearly  appears  that  tbf 
Bishop  did  not  put  this  question  in  the  form  which  wonU 
draw  out  a  specific  answer  fVom  Mr.  Gorham,  as  to  the  doe- 
trine  of  the  Church  with  respect  to  the  necessity  of  the 
Sacraments  of  Baptism  and  the  Lord's  Supper:  whether 
they  were  "  ieverally  necessary  to  Salvation,"  is  the  Lctd 
Bishop's  question.  Mr.  Gorham  was  perfectly  aware  of  ^ 
lapse  which  the  Bishop  had  made,  and  his  learned  Coniuel 
took  advantage  of  the  slip,  observing  that  his  Lordship  vat 
wrong,  and  was  obliged  to  correct  his  error  in  the  not 
question.  Mr.  Gorham  proceeds  to  answer  this  question, 
and  answers  truly  :  ''  I  do  not  find  in  Scripture  that  the 
necessity  of  Baptism  to  Salvation  is  declared  in  terms  10 
absolute  as  this  proposition."  I  do  not  find,  says  Mr.  Oor* 
ham,  in  Scripture,  that  Baptism  and  the  Supper  of  the  Loid 
are  declared  to  be  severally  necessary  to  Salvation.  Then 
comes  a  long  discussion  upon  the  subject  of  Baptisno,  in 
which  Mr.  Gorham  makes  a  reference  to  the  words  of  Scrip* 
ture,  "  Except  a  man  be  born  of  Water  and  of  the  Sfuri^ 
he  cannot  enter  into  the  Kingdom  of  God."  He  goes  en 
then  to  say : — 

If  the  allusion  be  to  Baptism  (which,  however,  had  not  then  beflo 
iubtituted),  it  undoubtedly  affirms  the  necessity  of  complying  witif 
that  solemn  Institution,  where  no  unavoidable  impediment  inttf^ 
venes.  Having  been  ordained  of  Christ,  it  cannot  be  sighted 
without  the  awful  consequences  of  disobedience  to  his  ezpmt 
command.  But  it  does  not  appear  to  me  that  the  being  **  bore 
of  Water,"  and  the  being  "  bom  of  the  Spirit,"  are  so  indtsfo- 
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togctlisr  hj  this  declaratioo,  tbat  each  is  squaUy,  and  m       Ana.  & 

mte,  nvcAuary  to  Salratkm.    This  view  ie  confirmed  by     ^^/T — 

bpt  tbo  expreation,  "  born  again/'  it  ufcd  in  this  die*  j^^  ^  Ertitr 

▼araea  3,  6,  t»  S,  without  any  reference  to  being  ''  bom 

*'  but  twice  with  ezpreea  mention  of  being  "  bom  of  the 

t  the  great  essential  requisite.     It  is  confirmed  also  by 

,  17)  where  "everlasting  life"  and  salvation  are  posi- 

nected  with  "  belief*'  in  the  Son  of  God,  without  refer- 

aptism  ;  as  if  for  the  very  purpose  of  showing  that  laith 

ispen»able  and  essential  eonditum,  but  that  Baptism  is 

ralfy  necessary,  a  condition  to  be  dutifully  performed. 

the  same  conclusion  must  be  drawn  from  the  terms  used 

mrd,  in  his  express  institution  of  Baptism i  "He  that 

and  ia  baptiaed  shall  be  saved"  (Markxvi.  16).    Tha 

onnection  between  the  sign  which  he  has  ordained  for 

I  into  his  Church,  and  the  faith  which  that  sign  certifies. 

iatinctly  affirmed.    But  our  Lord  adds :  "  He  tbat  be- 

>t  shall  be  damned."    Here  exclusion  from  everlasting 

ia  grounded,  not  on  the  omission  of  Baptism,  but  on  the 

Dg  belitf  in  the  Son  of  God.    The  participation  of  the 

'  the  Lord  is  stated  in  Scripture  in  the  same  manner,  as 

necesaary,  not  essentidUif  requisite,  to  Salvation. 

the  manner  in  which  this  question  was  answered 
J  suggested  to  the  mind  of  the  Bishop  that  he  must 
le  in  the  form  and  terms  in  which  he  puts  his  ques* 
id,  accordingly,  his  second  question  he  framed  in 
1 :  "  Does  our  Church  hold^  and  do  you  hold,  that 
and  the  Supper  of  the  Lord  are  generally  necessary  to 
i» — in  terms  as  absolute  as  this  proposition  ?  "  Here 
1  "  generally "  is  substituted  for  the  word  "  seve- 
1  the  first  question.  This  is  Mr.  Gorham's  answer : 
!hurch  does  hold  this  doctrine,  and  I  hold  it,  of 

bird  question  is :  <'  Does  our  Church  hold,  and  do 
\f  that,  by  the  express  words  of  our  Lord^  in  the 
bn  iii.  5,  'Except  a  man  be  born  of  water  and  of 
it,  he  cannot  enter  into  the  Kingdom  of  God/  we 
froeive  the  great  necessity  of  the  Sacrament  of  Bap- 
lere  it  may  be  had  ? ' "  The  answer  of  Mr.  Gorham 
le  Church  states  this  in  her  service  for  Adult  Bap- 


200  ARCHES  COURT.  [TbikT. 

Aua.  9.  tism ;  and  the  statement  '  containeth  m  it  Dodiing  oontnnj 
Y"  ^  ^^^  W®**^  ®^  ^^>'  "  referring  to  the  86th  Canon ;  and  he 
Bp.  of  Ex^,  concludes :  *'  Your  Lordship  has  already  had  my  sobscrip* 
tion  to  this  acknowledgment,  on  my  institution  to  St*  Joit; 
for  my  assent  to  the  whole  Book  of  Common  Prayer  indodei 
my  assent  to  this  part  of  it."  So  there  are  direct  and  pre- 
cise answers  given  to  these  two  questions. 

In  the  4th  question  he  was  asked :  **  In  the  Homily  of  Coa- 
mon  Prayer  and  the  Sacraments,  it  is  said  that*  '  According 
to  the  exact  signification  of  a  Sacrament,  Baptism  and  tiie 
Supper  of  the  Lord  are  visible  Signs,  expressly  commanded 
in  the  New  Testament,  whereunto  is  annexed  the  promise  of 
free  forgiveness  of  our  sins,  and  of  our  holiness  and  jomiig 
in  Christ:'  Do  you  hold  this  to  be  godly  and  wholesoM 
doctrine  ?  '*  And  the  Bishop  adds  :  *<  This  question  is  pi^* 
posed  in  words  of  the  Homily;  not  thereby  to  intimate  tint  ^ 
you  are  bound  to  assent  to  it,  without  reserve,  because  of  the 
authority  of  the  Homilies."    Mr.  Gorham  answers  :— 

My  subscription  to  the  Articles,  and  among  them  to  the  35dw 
appears  to  me  to  involve  a  sufficient  reply  to  this  question.  I  jfS* 
fer,  and  I  claim  the  privilege  of  giving  my  assent  to  the  tie 
books  of  Homilies  generally,  as  containing  "  a  godly  and  wkk' 
some  doctrine,  and  necessary  for  these  times,"  to  my  basing  mf 
particular  doctrine  upon  any  detached  sentence  taken  out  of  tbosi 
books.  In  claiming  this  privilege^  I  by  no  means  intend  to  iiiti> 
mate  that  I  "  assent  with  reserve  "  to  this  passage.  On  the  eon- 
trary,  I  consider  it  as  expressing  a  wholesome  truth,  when  £urif 
construed ;  but  as  it  has  been  often  adduced,  in  controvernes  Ol 
the  efficacy  of  the  Sacraments,  in  a  sense  in  which  I  do  not  b^ets 
the  compiler  of  that  excellent  Homily  to  have  written  it,  my  eoa- 
sent  could  not  be  given  to  it  by  a  naked  affirmative  without  eiph* 
natory  matter.  Consecutive  questions,  framed  with  a  bearing  oi 
a  particular  controversy,  replied  to  without  many  collateral  eiph* 
nations,  might  elicit  apparent,  and  only  apparent,  admisdoiBib 
which  would  not  correctly  represent  the  doctrine  of  the  dnir^ 
To  prevent  the  possibility  of  misapprehension  as  to  my  reply  to 
this  passage,  or  others  to  which  1  may  have  to  return  a  simStf 
answer,  I  add,  that  I  fully  assent  to  the  wholesome  truth  eoB" 
tained  in  this  quotation,  when  fairly  brought  into  connection  atfft 
THB  Articles  of  our  Church,  on  the  nature  and  efieaeg  ^ 
the  Sacraments, 


1 
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This  u  the  way  in  which  Mr.  Gorham  has  qualified  his       Aoo.  2. 
iwer  to  the  4kh  question,  on  the  Homily,  to  which  he     qTTIL 
ikes  no  objection  whatever ;  he  assents  to  the  '<  wholesome  Bp.  tf  Exeitr, 
ith"  contained  in  the  quotation  from  the  Homily,  "  when 
irly  brought  into  connection   with   the  Articles  of  our 
lurcby  on  the  nature  and  efficacy  of  the  Sacraments." 
bese  words,  ^  the  Articles  of  our  Church/'  are  printed  in 
pital  letters,  as  showing  that  Mr.  Gorham  considers  the 
rticles  as  the  standard  by  which  he  is  to  be  governed. 
Tben  follow  the  questions  which  raise  the  point  under  the 
nnderation  of  the  Court.    The  5th,  6th,  and  7th  questions 
«  put  by  the  Bishop  in  this  manner : — 

Q.  5.  Does  our  Church  hold,  and  do  you  hold,  that  every 
Jsat  bsptized  by  a  lawful  Minister,  with  water,  in  the  name  of 
It  Fstfier,  and  of  the  Son,  and  of  the  Holy  Ghost,  is  made  by 
•d,  in  such  Baptism,  a  member  of  Christ,  the  child  of  God,  and 
I  iaheritor  of  the  kingdom  of  heaven  ? 

Q.  6.  Does  our  Church  hold,  and  do  yon  hold,  that  such  chil- 
ren,  by  the  laver  of  regeneration  in  Baptism,  are  received  into 
IS  number  of  the  children  of  God,  and  heirs  of  everlasting  life  ? 

Q.  7.  Does  our  Church  hold,  and  do  you  hold,  that  all  in- 
ols  so  baptized  are  bom  again  of  water  and  of  the  Holy  Ghost  ? 

These  questions,  I  presume,  were  proposed  separately  to 
If.  Gorham,  but  he  gives  his  answers  to  them  all  con- 
sntly.    By  way  of  general  introduction,  he  says : — 

As  these  three  questions  all  imply  the  same  description  of  an- 
ter,  I  will  discuss  them  together :  and,  generally,  I  reply  that 
MM  propositions,  being  stated  in  the  precise  words  of  the  Ritual 
trrices,  or  of  the  Catechism,  undoubtedly  must  be  held,  by  every 
CNMsl  member  of  the  Church,  to  "  contain  in  them  nothing  con- 
inj  to  the  Word  of  God,  or  to  sound  doctrine,  or  which  a  godly 
m  may  not,  with  a  good  conscience,  use  and  submit  unto,  or 
lUdi is  not  fairfy  defeimble, .  ..{f  it  shall  be  allowed  such  just 
wifavomrable  construction  as  in  common  equity  ought  to  be  allowed 
^sUhanan  writings,  especially  such  as  are  set  forth  by  authority" 
[hfiue  to  the  Book  of  Common  Prayer.) 

"^If  it  shall  be  allowed  such  just  and  favourable  con- 
imclion  as  in  common  equity  ought  to  be  allowed  to  all 
httmrn  writings."     Here  it  is  to  be  observed  that  Mr.  Gor- 
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tt»  tke  Word  of  God,  cr  ts  aoud  doo* 

iMt  vitii  s  Kood  ooo* 
k  Bot  Aiil J  defiw 
bier  b«t  thcB  he  qiuiifia  it  lij  STint*  ''if  H  duU  bi 
atiamed  tmidtk  jmst  ad  fiiuM  ildi  cooMracdoo  ai ' 
cqaitf  ffighr  Co  be  allowed  !•  afl  kaaan  wtitiiigiy 
Mcb  aa  are  Kt  fiartb  bf-  alhutiliJ*     Then  he  goea  oo.-— 

yow,  the  *>stf  sadftnmrmSle  luflitiiua  **  of  pamgcs  lib 
Iheae  (oteiuiliy  in  Sciikei  ratmdfd  (or  popular  aae),  wUdl^ 
laioi  m  their  waked  rerhuSif^  m%fal  ^PPW"  ^  contndkt  Ikf 
cfcareit  ftateowou  of  Scr^iCiirer  aid  of  the  Church  herad^  OMI 
be  fooghly  chicdj — l,  br  bringiiig  them  into  jnzta-pocitioB  with 
tha  predae  and  dogmaticil  tfarhing  of  the  Chnrch  ia  8ia 

BZPLICrr  8TAXDAJLD   OW   DoCTKlNa,   THB  ThIBTT-MIMB  A»t 

TiCLBa ;  in  the  next  place,  2,  bj  comparing  the  Tarioos  parti  €^ 
her  FoBMCLABiBa  with  each  other;  and,  coDateraOjt  3,  bj 
ascertaining  thb  tibws  of  thosb  bt  whom  hbb  bbbticii, 

WBBB   BBFOBMBD,  AND   BBB  AbTICULS   BASCCTIOMBD. 

These  are  the  mode*,  Mr.  Gorham  aajs,  bj  which  dMM 
propodtiona  respecting  Bapdsm  are  to  be  exphdned:  llf 
reference  to  the  Thirty-nine  Artidea;  by  oomparing  yariiM 
parts  of  the  Formularies  with  each  other ;  and  **  by  asoi^ 
taining  the  views  of  those  by  whom  the  Services  were  it> 
formed  and  the  Articles  sanctioned.** 

This  answer  gives  rise  to  a  very  important  qaeadoi^ 
which  was  made  the  subject  of  a  long  and  learned  AacBi?, 
sion,  in  the  course  of  the  Argument,  namely,  whether  te 
opinions  and  views  of  those  by  whom  our  Church's  ServicM 
were  reformed  and  her  Articles  sanctioned  can  be  taken  (0, 
give  a  construction  to  words  which»  by  their  import  and 
general  and  common  acceptation,  bear  a  different  oonstrBt* 
tion ;  or,  in  otlier  words,  whether  the  opinions  of  the  indivi- 
dual Reformers  can  be  taken  in  opposition  to  the  plain  attd 
precise  declarations  which  are  made  in  the  Formnlariii 
coupled  with  the  Articles  of  the  Church.  This  formid  t 
great  part  of  the  discussion  by  the  Counsel  for  Mr.  GkvhM 
who  employed  much  learning  and  argument  for  the  purpiit 
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owing  what  were  the  opinions  of  the  Reformers  of  our      Aua.  t, 
A,  by  which,  it  was  contended,  the  Formularies  must     clkem  v 
lostmed.  Bp,  rf  Exdm, 

oay  as  well  say  here  what  appears  to  me  to  be  the  ob* 
or  which  that  learning  was  intended  to  be  employed. 

said  that  the  Reformers  were  CalvinistSy  and  enter- 
d  Calvinistic  opinions ;  that,  being  so,  the  Articles  and 
lulariesy  having  been  framed  by  them,  or  under  their 
tioD,  must  be  construed  with  reference  to  Calvinistic 
spies,  such  being  the  principles  of  the  Reformersi  who 
;  be  supposed  to  have  been  governed  by  those  prin- 
s  in  drawing  up  the  Formularies  and  Ritual  ser- 
\  o{  the  Church,  and  its  Articles ;  so  that  whatever  be 
izpressions  made  use  of  therein,  they  are  to  be  taken 
Calvinistic  sense,  and  not  in  the  plain  meaning  and 
fieation  which  an  ordinary  understanding  would  assign 
lem.  This,  I  say,  gives  rise  to  a  very  serious  question, 
to  whidi,  at  the  present  moment,  I  shall  not  direct  my 
ttion,  contenting  myself  with  having  stated  the  opinion 
argument  of  Mr.  Gorham  and  his  Counsel,  that  one 
t  of  ascertaining  the  true  construction  to  be  put  upon 
Pormularies  and  Articles  of  the  Church  is  by  consider- 
''the  views  of  those  by  whom  her  Services  were  r^ 
cd  and  her  Articles  sanctioned." 

r.  Gorham  goes  on  afgreat  length,  in  his  answer,  to  ex- 
1  what  his  views  with  respect  to  the  points  contained  in 
liree  questions  are ;  but  it  is  not  necessary  for  the  Court 
flow  him  through  the  different  statements  he  has  made. 
purpose  for  which  the  Court  has  now  referred  to  them 

show  what  the  question  was  which  the  Bishop  pro* 
d  to  raise ;  to  confine  it— >and  so  Dr.  Addams  seemed 
inderstand — to  Infant  Baptism,  and  not  to  extend  it  to 
Baptism  of  Adults. 

ooking  at  the  mode  in  which  the  opinion  of  the  Church     Whence  the 
i  be  ascertained,  no  one  can  doubt  that  (as  the  Counsel  c^hJlJcMs^to  be 
Mr*  Gorham  contends)  the  Thirty-nine  Articles  are  to  be  ascertained. 
consulted ;  and  if  they  are  not  silent  on  the  point ;  if 
ttesning  of  the  Articles  be  clear,  and  the  words  not 
Wal ;  if  it  be  there  dogmatically  laid  down  what  is  the 

DL.  Vf  I.  2  R 
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Auo.  8.       doctrine  of  the  Church  in  the  matter,  there  can  be  no  occt- 
Q^^^^  ^     8»on  to  search  further.     The  learned  Advocate  referred  to 
Bp,  of  Exeter,  the  declaration  or  opinion  of  Mr.  Rogers,  Chaplain  to  Arch- 
bishop Bancroft,  who  says  :*— 

The  purpose  of  our  Church  is  best  known  by  the  doctriw 
which  she  doth  profess ;  the  doctrine  by  the  Thirty-nine  Articki 
established  by  Act  of  Parliament;  the  Articles  by  the  wordi 
whereby  they  are  expressed ;  and  other  purpose  than  the  poUic 
doctrine  doth  minister,  and  other  doctrine  than  in  the  said  Artidii 
is  contained,  our  Church  neither  hath  nor  holdeth;  and  other 
sense  they  cannot  yield  than  their  words  do  import.  The  wordi 
be  the  same,  and  none  other  than  erst  and  first  they  were.  Aid 
therefore  the  sense  the  same ;  the  Arti^es  the  same ;  the  docbisi 
the  same;  and  the  purpose  and  intention  of  our  Church  stiUoM 
and  the  same. 

There  can  be  no  doubt  of  the  propriety  of  these  obeertap 
tions,— that  the  doctrines  of  the  Church  of  England  are  bert 
known  by  her  Articles,  —  the  Thirty-nine  Articles  citi- 
.blished  by  Act  of  Parliament ;  the  Articles  themselves  bj 
the  words  in  which  they  are  expressed ;  the  words  by  the 
sense  and  meaning  which  they  import.  To  the  same  elkt 
are  the  passages  quoted  by  the  learned  Counsel  fh«i  odii^ 
writers  and  authorities, — from  Bishop  Hall,  and  from  Ardi* 
bishop  Whitgifl,  who  says  .-f  *'  It  were  but  a  needless  laboa^ 
to  make  any  particular  recital  of  those  points  of  doctriie 
which  this  Church  of  England  at  this  day  doth  hold  mA 
maintain,  for  they  be  at  large  set  out  in  sundry  fingU 
books,  and  especially  in  the  *  Apology  of  the  Chmrch  ft 
England,'  and  the  'Defence'  of  the  same;  summarily sbi 
collected  together  in  the  Book  of  Articles  agreed  upon  k 
the  Convocation  at  London,  anno  1562.**  To  the  ssme 
effect  were  the  quotations  from  Bishop  Prideaux  and  Bubcf 
Sti11ingfleet»  the  latter  of  whom  observes :{  **  The  doctrins 

*  The  Faith,  Doctrine,  and  Religion,  professed  and  protected  id  Hi 
Realm  of  England,  expressed  in   the  Thirty- Nine  Articles  (< 
1691);  Pref.  s.  35. 

t  Defence  of  the  Answer  to  the  Admonition  (Lond.  1574); 

X  The  Unreasonableness  of  Separation ;  Works,  2  vol.  (Lend.  1710); 

P.  II.  8.  1. 
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ircb  of  England  is  contained  in  the  Thirty-nine       Auo.  9. 
md  whatever  the  opinions  of  private  persons  may     GbrSJoiii  v 
he  standard  by  which  the  sense  of  our  Church  is  Bp,  of  Extttr, 
J*    And  other  authorities  were  referred  to,  which 
le  same  effect. 

fade^  then,  the  Thirty-nine  Articles  are  the 
»f  doctrine ;  they  were  framed  for  the  express 
f  '^ avoiding  of  diversities  of  opinions;"  they 
considered  as  the  dogmatical  teaching  of  the 
England,  and  are  first  to  be  appealed  to,  in 
ing  to  ascertain  the  doctrines  of  the  Church. 
;y  fall  short,  or  are  silent  on  any  particular 
rhat  are  we  then  to  resort?  Are  we  to  resort 
lions  of  those  by  whom  the  Articles  were  framed 
formularies  compiled,  or  are  we  to  appeal  to 
aradons  of  the  doctrine  of  the  Church  ?  We 
think,  most  clearly  and  distinctly  stated  by  high 
the  authority  of  Bishop  Burnet,  in  his  Pastoral 
It— 

it  indication  of  the  sense  of  a  Church  is  to  be  taken 
anguage,  in  her  public  Offices :  This  is  that  which  she 
Qost  frequently  and  the  most  publicly;  even  the  Articles 
are  not  so  much  read  and  so  often  heard  as  her  Litur- 
id  as  this  way  of  reasoning  has  been  of  late  made  use 
It  advantage  against  the  Church  of  Rome,  to  make  her 
\  for  all  her  public  Offices  in  their  plain  and  literal 
0  I  will  make  use  of  it  on  this  occasion.  It  is  the 
our  case,  whose  Offices  being  in  a  tongue  understood 
\t,  the  argument  from  them  does  more  evidently  con« 

similar  doctrine  is  held  by  Dr.  Waterland,  whose 
iias  never  been  questioned  :— 

ireh's  public  acts  are  open  and  common,  and  he  is  the 
[i-of-England  man  that  best  understands  the  principles 
own,  and  argues  closest  from  them.  The  rest  are  but 
foncies,  or  practices  of  private  men,  and  are  not  binding 


ovrse  of  the  Pastoral  Care  (Lond.  1692),  c.  vt.  p.  &3^ 
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Avo.  2.  And  to  the  Bftme  effect  Bishop  Conybeare  tpeakt,*  u 

qIITZ^        to  the  mode  in  which  ambiguities  of  limguage  are  to  be 
Bp.  of  Exettr.  solved : — 

If  words,  singly  and  separately  taken^  are  loose  and  indeteroii- 
nate,  yet  their  sense  may  be  fixed  by  the  circumstances  of  the 
Article  in  which  they  are  found ;  and  expressions,  of  thenndfei 
doubtful,  may  become  certain,  by  considering  their  coherence  vitb 
other  parts  of  the  proposition. — But  if  expressions  should  occur 
which  cannot  be  determined  by  passages  in  other  Artidrs,  tbca 
will  it  be  proper  to  inquire,  whether  they  may  be  fixed  by  our 
public  Liturgy,  or  by  any  other  monuments  which  have  the  laoo- 
tion  of  Ecclesiastical  authority.  The  propositions  set  forth  in  anf 
uf  our  Articles  ought  to  be  understood  in  such  a  sense  as  is  con- 
sistent with  every  other  determination  of  the  Church ;  because  tbe 
Church  cannot  be  supposed  to  intend  one  thing  in  some  of  ber 
public  acts,  and  the  direct  contrary  in  others :  to  which  we  mf 
add,  that  those  who  subscribe  the  Articles  of  Religion  are  obKgid 
to  admit  those  other  determinations  also,  and  consequently  onH 
subscribe  them  in  such  a  sense  as  will  make  them -agree  and  bs 
consistent  with  each  other. — Where  the  meaning  of  the  Articlss  ti 
already  fixed  by  some  public  act  of  tbe  Church,  there  no  libsrtf 
can  be  allowed  of  altering  the  sense  of  it,  and  of  adjusting  it  to  ear 
own  interpretations  of  Scripture. — He  who  subacribes  one  Arti- 
cle equally  subscribes  the  rest,  and  what  is  more,  equally  profeiK 
submission  to  every  other  determination  of  the  Church. 

These  are  authorities  which,  I  think,  not  only  fVom  the 
weight  due  to  the  opinions  of  such  men  as  those  I  bave 
referred  to,  but  because  they  agree  with  common  sense,— 
the  soundest  sense, — justify  me  in  saying  that  these  are  the 
true  criteria  by  which  doubtful  or  ambiguous  ezpressiom 
in  the  Articles  are  to  be  construed,  and  which  must  guide 
us  when  the  Articles  are  silent  on  any  particular  point.  I 
understand  the  same  doctrine  to  have  been  held  by  I^ 
Brougham,  in  delivering  the  opinion  of  the  Judiciai  Com- 
mittee of  the  Privy  Council,  in  the  case  of  Etcotty»Mai^\ 
who  observed,  "  The  question,** — which  was  as  to  the  ti* 
lidity  of  lay  Baptism, — "  is  not  to  be  decided  by  a  reference 

*  On  Subscription  to  Articles  of  Religion ;  in  Randolph's  Endiinfio* 
Theologicum  (Oxf.  1792);  3  vol.  pp.  262,  263,  267. 
t  4  Moa  P.  C.  C.  104.     1  Notes  of  Cs.  567. 
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0  tbe  opinioiis,  howerer  respectabley  of  indifidaals  eminent       Avo.  S. 
br  their  learnings  at  dittinguished  by  their  station  in  the      q^^I^^  y 
iSmrch.'*    That  was  a  legal  decision  that  the  Articles  of  the  Bp:  ^  Exti§r. 
3harch,  the  Rnbrics,  and  public  declarations  of  theChurch, 
IK  the  soorces  from  which  the  law  of  the  Church  is  to  be 
Ripplied;  and  that  the  opinions  of  private  individuals,  how- 
ever eminent  for  their  piety,  their  learning,  and  other  qua- 
Hdes,  are  not  to  be  entitled  to  weight  or  consideration  with 
tbe  Conrty  which  must  look  simply  at  the  public  acts  and 
dedarations  of  the  Church. 

Under  these  circumstances,  the  question  is  this :  Is  there 
inything  doubtful  in  the  present  case  upon  which  it  is 
neeessary  to  refer  to  other  authority  than  the  Thirty-nine 
Articles^  on  the  question  as  to  the  effect  of  Baptism  ? 

The  Articles  which  were  particularly  referred  to  are  the  Construction 
tSdi  and  the  27th,  to  which  we  must  apply  the  rule  of  con-  ^'  ^  Articles, 
itroction  I  have  stated. 

The  2dth  Article  is  to  this  effect : — 

Sacraments  ordained  of  Christ  be  not  only  badges  or  tokens  of 
Christian  men's  profession,  but  rather  they  be  certain  sure  wit- 
nesses, and  effectual  signs  of  grace,  and  God's  good  will  towards 
SI,  by  tbe  which  he  doth  work  invisibly  in  us,  and  doth  not  only 
(joicken,  but  also  strengthen  and  confirm  our  Faith  in  him.  There 
tre  two  Sacraments  orduned  of  Christ  our  Lord  in  the  Gospel, 
that  is  to  say.  Baptism  and  the  Supper  of  the  Lord. 

I  do  not  go  into  the  five  **  commonly  called  Sacraments  " 
by  the  Roman  Catholic  Church,  as  it  is  not  necessary  for 
our  purpose  :— 

The  Sacraments  were  not  ordained  of  Christ  to  be  gazed  upon, 
or  to  be  carried  abouty  but  that  we  should  duly  use  them  :  and  in 
lach  only  as  worthily  receive  the  same,  they  have  a  wholesome 
effect  or  operation :  but  tbey  that  receive  them  unworthily  pur- 
chase to  themselves  damnation,  as  Saint  Paul  saith. 

It  has  been  suggested  that  this  applies  simply  to  the 
Sscnment  of  the  Lord's  Supper.  It  seems  to  me  immate- 
rial to  consider  this  question  ;  but  I  think  we  must  take  it 
St  applying  to  both ;  that  the  worthy  reception,  whatever 
tbst  may  be,  must  be  taken,  according  to  the  doctrine  of  the 
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Auo.  9L  Church,  to  be  equally  necessary  in  respect  to  Baptism  as  to 
^"T"  the  Supper  of  the  Lord ;  that  **  they  that  receive  them  im- 
Bp,  of  Exettr.  worthily "  derive  no  beneficial  effecty  or  saving  Grace,  Irat 
**  purchase  to  themselves  damnation,  as  Saint  Paul  saith." 
But  the  Article  leaves  it  doubtful  what  a  **  worthy  recep- 
tion "  is.  Faith  and  Repentance,  Mr*  Gorham  says,  ire 
necessary,  are  pre-requisites,  to  the  worthy  reception  of  the 
Sacrament  of  Baptism,  as  well  as  of  the  Lord's  Supper; 
but  where  does  Mr.  Gorham  find  that  ?  We  do  not  find  it 
laid  down  in  the  Article  what  is  a  worthy  reception ;  it 
must,  therefore,  be  found  elsewhere. 

The  27th  Article,  «« of  Baptism,"  says  :— 

Baptism  is  not  only  a  sign  of  profession,  and  mark  of  differeocob 
whereby  Christian  men  are  discerned  from  others  that  be  not 
christened,  but  it  is  also  a  sign  of  Regeneration  or  new  Birtli, 
whereby,  as  by  an  instrument,  they  that  receive  Baptism  rightly 
are  grafted  into  the  Church ;  the  promises  of  forgiveness  of  sin, 
and  of  our  adoption  to  be  the  sons  of  God  by  the  Holy  Ghost,  tn 
visibly  signed  and  sealed  ;  Faith  is  confirmed,  and  Grace  increased 
by  virtue  of  prayer  unto  God. 

In  this  Article,  therefore,  there  is  a  declaration  of  the 
nature  of  Baptism  and  of  the  effects  of  Baptism;  bat  it 
goes  on  :•— 

The  Baptism  of  young  Children  is  in  an3rwise  to  be  retsdned  in 
the  Church,  as  most  agreeable  with  the  institution  of  Christ. 

A    doubt  Now  the  first  difficulty  that  suggests  itself  to  the  mind  ii^ 

anting.  jp  p^^jj  is  to  be  confirmed  and  Grace  increased  by  virtue  of 

prayer  unto  God,  how  is  it  that  young  Children  are  to  be 
baptized  ?  They  cannot  have  either  Faith  or  Repentancet 
They  cannot  have  Faith,  because  they  know  not  the  priH 
mises ;  and  they  cannot  have  repented,  as  they  have  con* 
mitted  no  actual  sin.  If  Faith  and  Repentance  are  neceaaaiy 
to  a  worthy  reception  of  the  Sacrament,  the  one  they  have 
not  for  want  o£  understanding,  and  the  other  is  unnecessaiy^ 
is  not  required,  as  there  is  no  actual  sin  of  which  they  have 
been  guilty. 

How  to  be      Taking  these  two  Articles  together,  therefore,  there  ariiti 
solved. 
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I  doubt,  which  muBt  be  solved  by  reference  to  some  other       Auo.  8. 
inthority.   What  is  that  authority?     Is  it  to  be  that  of  pri-     g^^^  y. 
Tite  individuala?     I  apprehend  what  I  have  already  said  is  Bp,  t^  ExeUr, 
sufficient  to  dispose  of  that  question,  namely,  that  the  public 
acts  and  declarations  of  the  Church  must  be  resorted  to  for 
an  explanation;    that  they  must   say  what  is  meant  by 
**  w<»thy  reception,"  by  *«  Regeneration  or  new  Birth,"  by 
the  "  receiving  Baptism  rightly,"  and  by  the  direction  that 
"  the  Baptism  of  young  Children  is  in  anywise  to  be  re- 
tained in  the  Church,  as  most  agreeable  with  the  institution 
of  Christ.'*    Some  means  must  be  provided  by  the  Church, 
bj  which  young  children  can  be  brought  within  the  descrip- 
tion of  those  who  are  to  be  ''  regenerated,"  to  be  ''  grafted 
into  the  Church,"  and  to  whom  **  the  promises  of  forgive- 
neai  of  sin,"  and  of  **  adoption  to  be  the  sons  of  God  by 
the  Holy  Ghost,"  are  *'  visibly  signed  and  sealed."      Mr. 
Gorham  suggests  that  children,  being  <<bom  in  sin,"  can- 
not, as  such,  be  **  worthy  recipients;"  it  is  insisted  upon  by 
Mr. Gorham  and  by  his  Counsel  that  ''  worthy  reception" 
18  necessary,  in  order  to  produce  beneficial  effects  from  the 
administration  of  the  Sacrament,  and  that  children  cannot  be 
worthy  recipients,  inasmuch  as  children  are  "  born  in  sin," 
and  cannot,  therefore,  unconditionally,  receive  the  rite  of 
Baptism  with  any  beneficial  effect*    This  is  apparent  from 
what  he  says  in  answer  to  the  question  put  to  him  by  the 
Lord  Bishop,  as  to  what  doctrine  our  Church  and  he  held 
with  respect  to  the  regeneration  of  baptized  infants.     In  the 
19th  question,  the  Bishop  asked  whether  the  Church  held, 
and  Mr.  Gorham  held,  that  infants,  baptized,  were  regene- 
rated, independently  o£  stipulations  made  by  their  represen- 
tatives ;  and  the  answer  of  Mr.  Gorham  is,  that  the  Church 
iidd,and  he  held,  that,  if  such  infants  die  before  they  com- 
mitted actual  sin,  they  are  <^  undoubtedly  saved,"    upon 
Ua  hypothesis,  that  there  must  have  been  a  prevenient  act 
of  grace;  and  with  respect  to  sponsorship,  he  had  replied, 
in  the  answer  to  the  previous  question,  <<  so  far  as  the  mind 
of  the  Church  can  be  ascertained."     By  a  former  question 
be  had  been  asked,  whether  the  Church  had  not  declared 
W  mind  that  infants  baptized  received  the  spiritual  grace 
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Aug.  2.  of  Baptism,  even  if  they  had  not  entered  into  stipalations  hf 
Goham  V  ^^^^^  representatives.  He  replied  that  "  the  Church  Im 
Bp.  of  ExeUr,  declared  that,  to  infants  privately  baptized,  the  grace  aod 
mercy  of  Christ  is  not  denied ;"  but  **  in  this  case  of  emer* 
gency,"  he  considers  that  stipulations,  though  not  formally 
made  by  sponsors,  are  made  by  implication.  In  his  an- 
swer to  the  15th  question^  *^  Does  our  Church  hold,  and  do 
you  hold,  that  the  entering  of  infants  into  these  stipulationSy 
by  their  representatives,  is  necessary  to  their  receiving  the 
spiritual  grace  of  Baptism  ?  "  Mr.  Gorham  answers,  *'  Our 
Church  holds,  and  I  hold,  that  no  spiritual  grace  is  con- 
veyed in  Baptism,  except  to  tvorMy  redpienUf  and  as  infimtt 
are  by  nature  unworthy  recipients,  *  being  bom  in  sin,  and  • 
the  children  of  wrath,'  they  cannot  receive  any  bene6t  fron 
Baptism,  except  there  shall  have  been  a  prevenient  act  of 
grace  to  make  them  worthy."  That  is  the  suggestion,  tbd 
is  the  hypothesis,  of  Mr.  Gorham, — to  which  his  Coannl 
says  he  was  driven  by  the  mode  in  which  the  question  wai 
pressed  by  the  Bishop,— that  there  must  be  a  prevenient  adt  ' 
of  grace,  in  order  to  make  children  <<  worthy  recipients'*  of 
Baptism.  **  Baptism,"  he  adds,  **  is  the  sign  or  teal,  eitlMr 
of  the  grace  already  given,  or  of  the  Repentance  and  FaM 
which  are  stipulated,  and  must  be  hereafter  exercised."  So 
that  Mr.  Gorham  does  not  admit  that  it  is  by  Baptism,  or 
through  Baptism,  that  grace  is  conferred  ;  but  he  holds  thsl 
there  must  be,—- either  before,  or  at,  or  after  Baptism,  bat 
there  must  be, — a  prevenient  act  of  grace,  to  render  infantl 
*'  worthy  recipients,"  or  Baptism  is  not  administered  in  their 
case  with  beneficial  effect. 

The  18th  question,  as  I  said,  is  to  this  point :— - 

Has  the  Church  not  declared  her  mind,  that  infants  baptised 
by  a  lawful  Minister,  in  the  name  of  the  Father,  and  of  the  Soo, 
and  of  the  Holy  GhoBt,  do  receive  the  spiritual  grace  of  Baptisfli, 
even  if  they  have  not  entered  into  the  stipulations  by  their  repis- 
sentatives  ? 

The  answer  is  : — 

The  Church  has  declared  that,  to  infants  privately  baptised,  tfcs 
grace  and  mercy  of  Christ  is  not  denied ;  in  this  case  of 
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esqr,  I  ocmsider  that  ttipiilations,  though  not  fufrmalhf  made  by       Auo.  S. 
poDSora,  are  made  hy  in^Ueation  through  those  who  earnestly  "T"* 

care  their  Baptism,  and  by  the  person  who  administers  it ;  which  ^  ^  ExHer. 
wfHed  stipulations  the  Church  requires  to  be  formally  adopted 
II  soon  as  the  circumstances  will  suffer  it.    This  case  of  "  present 
adgence  *'  cannot,  therefore,  be  fairly  urged  as  an  exception  to  the 
requirements  of  the  Church. 

And  he  goes  on  to  state  the  grounds  on  which  he  consi- 
ders the  Answer  which  the  Church  gives^  in  the  Catechism, 
to  the  question, — **  why  are  infants  baptized,  when,  by  rea- 
MD  of  their  tender  age,  they  cannot  perform"  the  promises 
Bsde  by  their    sureties,— leads  to  one  of  three  condu- 


fither,  1st,  the  Church  intended  unworthily  to  evade  the  prin- 
ce difficulty;  namely,  the  case  of  infants  baptized  in  emergency, 
vidiont  the  formal  stipulations,  the  exaction  of  which  is  declared 
ii  die  Answer  to  solve  the  difficulty  proposed  :  or,  2ndly,  she  in- 
ksded  to  impose  a  charitable  silence  on  her  members,  with  re- 
|vd  to  so  nice  and  curious  a  point,  shutting  up  all  further  search 
it  Ibe  promises  of  God,  as  generally  set  forth  in  Holy  Scripture : 
or,  ardly,  she  intended  to  embrace  that  case,  in  her  general  An- 
nv,  and  to  consider  that  the  stipulations  were  implied,  under 
tbsie  urgent  circumstances  (to  be  hereafter  absolutely  entered  into 
if  more  favourable  circumstances  permitted),  though  they  were 
hoifonmaUjf  given. 

The  first  supposition  he  dismisses,  of  course,  peremptorily; 
the  second,  he  observes,  would  put  an  end  to  all  further 
inqniry :  "The  third  conclusion,  therefore,"  he  says,  "which 
I  tdopt,  is  the  only  solution  which  is  possible,  if  I  am  re- 
quired to  declare  my  view  of  the  meaning  of  the  Church." 
But  the  Bishop  followed  up  this  question  with  another, 
the  19th :  "  Does  the  Church  hold,  and  do  you  hold,  that 
isfaiitSy  so  baptized,  are  regenerated,  independently  of  the 
itipolations  made  by  their  representatives,  or  by  any  others 
fcrtbem?"    The  answer  Mr.  Gorham  gives  is  this:  "If 
mch  infants  die  before  they  commit '  actual  sin,'  the  Church 
kkldt,and  I  hold,  that  they  are  <  undoubtedly  saved.' "  That 
It*  direct  and  precise  answer  ;  but  Mr.  Gorham  proceeds : 
**A]id,  therefore,  they  must  have  been  regenerated."     That 
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Aug.  2.       is  the  question,  whether  they  tre  regenerated  or  not.    He 
Q   ,  sajs^  not  that  they  are  regenerated  at  Baptism,  bat  Unft 

Bp.  of  Exettr,  "  they  must  have  been  regenerated  by  an  act  of  grace  pre* 
venient  to  their  Baptism,  in  order  to  make  them  worlliy 
recipients  of  that  Sacrament.  This  case  is  ruled  by  the 
Church.**  Mr.  Gorham  explains  himself  thus,  in  a  note: 
**  I  mean^ — it  is  ruled  that  they  were  actually  *  regenerated' 
and  that  they  are  '  undoubtedly  saved.'  '*  *'  But,**  he  sddi, 
— and  here  another  point  is  raised, — "if  the  infant  lives  to 
a  period  in  which  it  can  commit '  actual  sin,'  the  dedaratifli 
of  regeneration  must  be  construed  according  to  the  hypo- 
thetical principle  which  I  have  stated  in  my  replies  to  Qoei* 
tions  5,  6,  and  7.*' 

Now  in  the  answers  which  Mr,  Gorham  has  given  lo 
these  questions,  he  admits  (for  he  could  not  deny^  in  tW 
face  of  the  declaration  of  the  Church)  that  infants^  baptised 
who  die  before  they  have  committed  actual  sin,  are  "M- 
doubtedly  saved ;  *'  and  therefore,  he  says, ''  tbey  must  hue 
been  regenerated^*'  otherwise  they  would  not  be  ''-matAij 
recipients**  of  the  Sacrament,  which  in  unworthy  redpiedli 
cannot  produce  any  beneficial  effects,  and  he  resorts  to  die 
hypothesis  of  a  **  prevenient  act  of  grace."  That  there  flUf 
be  such  prevenient  grace  it  is  not  for  me  to  deny ;  it  iMf 
be  imparted  at  the  time,  or  it  may  be  granted  thereafter. 
This  is  a  supposition  to  which  Mr.  Gorham  has  resorted, 
and  the  Court  is  not  called  upon  to  deny  or  to  affirm  it 
There  may  be  an  act  of  grace  prevenient  to  the  rite,  or  €00- 
current  with  it,  or  subsequent  to  it;  but  Mr*  Oortai'e 
position  is,  that  it  is  not  in  or  through  Baptism  that  gnoe 
is  conferred. 
Authorities  The  Court  must  now  look  to  the  authorities  upon  wbich 
for  the  doc-  j^  jg  ^^  ^ely.  The  learned  Counsel  on  both  sides  have  cw- 
Church.  mined  various  Formularies  to  show  what  is  the  doctrine  of 

the  Church  upon  this  point ;  and  the  first  Formulary  to 
which  naturally  attention  must  be  directed  if  the  Office  ibr 
«  The  Ministration  of  Publick  Baptism  of  Infants."  Mr. 
Gorham*s  position  with  respect  to  this  Office  is,  that  tfaii 
administration  of  the  Sacrament  of  Baptism  is  to  be  Odui* 
dered  either  as  hypothetical^  conditional  on  the  fulfihneot 
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if  certain  promises  made  for  the  child  by  its  sponsors ;  or       Auo.  2. 

in  act  of  charitable  construction^  founded  upon  a  charitable     ^  "T 

aope  on  the  part  of  the  Church.  Bp.  i^fixeitr. 

On  entering  upon  this  inquiry,  the  first  thing  that  sug- 
gests itself  isy  that  the  Exhortation  which  is  given  to  the 
ptrents  of  children,  to  bring  them  to  be  baptized^  denotes 
Ae  great  importance  attached  to  the  rite,  and  to  the  early 
administration  of  it^  showing  the  necessity,  or^  at  all  events, 
iDcolcating  the  high  importance,  of  having  tt  performed  at 
tiie  earliest  time. 

hi  the  Rubric,  the  Church  says : — 

The  people  are  to  be  admonished,  that  it  is  most  convenient 
that  Baptism  should  not  be  administered  but  upon  Sundays,  and 
other  Holy-days,  when  the  most  number  of  people  come  together ; 
It  well  for  that  the  Congregation  there  present  may  testify  the 
Wfiring  of  them  that  be  newly  baptized  into  the  number  of 
Quist's  Church ;  as  also  because  in  the  Baptism  of  Infants  every 
Man  present  may  be  put  in  remembrance  of  his  own  profession 
Bade  to  God  in  his  Baptism.  For  which  cause  also  it  is  expedient 
hi  Baptism  be  ministered  in  the  vulgar  tongue.  Nevertheless 
[if  necessity  so  require)  Children  may  be  baptized  upon  any  other 
hif.  And  note,  that  there  shall  be,  for  every  Male  child  to  be 
btpcized,  two  God-fathers  and  one  God-mother;  and  for  every 
female,  one  God-father  and  two  God-mothers. 

In  the  Office  for  the  Private  Baptism  of  Children,  the 
Carates  of  every  parish  are  required  to  admonish  the  people 
not  to  defer  the  Baptism  of  their  children  beyond  the  first 
or  second  Sunday  afler  their  birth.  This  shows^  therefore, 
the  necessity  of  administering  the  rite  at  as  early  a  period 
II  may  be. 

The  Office  for  the  Public  Baptism  of  Infantis  commences 
widi  an  inquiry  by  the  Minister  whether  the  child  had  been 
dready  baptized  or  not.  Then  there  is  an  Exhortation,  ad- 
dreiied  to  those  who  attend  the  ceremony,  to  this  effect : — 

'  Dearly  beloved,  forasmuch  as  all  men  are  conceived  and  born 
iftiin;  and  that  our  Saviour  Christ  saith,  None  can  enter  into  the 
ingdom  of  God,  except  he  be  regenerate  and  born  anew  of  Water 
•«1  of  the  holy  Ghost  ;<- 
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Ava.  2.  Then  he  exhorts  them  to  pray,  and  states  the  termim 

Q^j^g^  y     which  the  Congregation  shall  pray  : — 

'I  beseech  you  to  call  upon  God  the  Father^  through  our  Lord 
Jesus  Christ,  that  of  his  bounteous  mercy  he  will  grant  to  thii 
Child  that  thiog  which  by  nature  he  cannot  have. 

The  child  had  been  bom  in  sin,  and  he  must  be  released 
from  sin  before  he  could  be  received  into  Christ's  Hdy 
Church  : — 

That  he  may  be  baptized  with  Water  and  the  Holy  Ghost,  and 
received  into  Christ's  holy  Church,  and  be  made  a  lively  member 
of  the  same. 

Then  follows  the  Prayer : — 

Almighty  and  everlasting  God,  who  of  thy  great  mercy  didtl 
save  Noah  and  his  family  in  the  ark  from  perishing  by  water; 
and  also  didst  safely  lead  the  children  of  Israel  thy  peopk 
through  the  Red  Sea,  figuring  thereby  thy  holy  Baptism ;  and  bf 
the  Baptism  of  thy  well  beloved  Son  Jesus  C*hrist  in  the  liter 
Jordan,  didst  sanctify  Water  to  the  mystical  washing  away  of  nn; 
We  beseech  tbee,  for  thine  infinite  mercies,  that  thou  wilt  mer- 
cifully look  upon  this  Child ;  wash  him  and  sanctify  him  with 
the  holy  Ghost ;  that  he,  being  delivered  from  thy  wrath,  may 
be  received  into  the  ark  of  Christie  Church;  and  being  sled- 
fast  in  faith,  joyful  through  hope,  and  rooted  in  charity,  mayeo 
pass  the  waves  of  this  troublesome  world,  that  finally  he  may  come 
to  the  land  of  everlasting  life,  there  to  reign  with  thee  world 
without  end ;  through  Jesus  Christ  our  Lord.    Ameo. 

This,  therefore,  is  a  prayer  on  behalf  of  the  child»  at  that 

time,  that  he  might  be  washed  and  sanctified  with  the  Holy 

Ghost,  **  that  he,  being  delivered  from  God's  wrath»  may 

be  received  into  the  Ark  of  Christ's  Church."     Then  M* 

^  lows  another  Prayer  : — 

Almighty  and  immortal  God,  the  aid  of  all  that  need,  the  helper 
of  all  that  flee  to  thee  for  succour,  the  life  of  them  that  bdieve^ 
and  the  resurrection  of  the  dead ;  We  call  upon  thee  for  tbia 
Infant,  that  he,  coming  to  thy  holy  Baptism,  may  receive  reoia- 
sion  of  his  sins  by  spiritual  regeneration, — 

Not  mere  baptismal  or  sacramental  regeneration,  but  it 
is  a  prayer  that  he  ''may  receive  remission  of  his  sina  by 
spiritual  regeneration/* — 
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BeoeiTe  bim»  O  Lord,  as  thou  hast  promised  by  thy  well-       Auo.2* 
iloTed  Son,  saying.  Ask,  and  ye  shall  have ;  seek,  and  ye  shall      c'ZHm 
id;  knock,  and  it  shall  be  opened  unto  you:  So,  give  now  unto  ^«  qfExJtgr. 
I  that  ask ;  let  us  that  seek  find ;  open  the  gate  unto  us  that 
nock ;  that  this  Infant  may  enjoy  the  everlasting  benediction  of 
ij  heavenly  washing,  and  may  come  to  the  eternal  kingdom 
fliich  thoa  hast  promised  by  Christ  our  Lord. 

Therefore,  what  is  prayed  for  is,  that  the  child  may  receive 
'remission  of  his  sins  by  spiritual  regeneration;"  that  is 
I  prayer  for  spiritual  regeneration ;  not  regeneration  sim- 
^f  but  spiritual  regeneration.  Then  follows  the  Gospel, 
ilark  z.,  V.  13,  and  then  there  is  an  Exhortation  upon  the 
rords  of  the  Gospel  by  the  Minister,  who  says  :— 

Doubt  ye  not,  therefore,  but  earnestly  believe,  that  he  will  like- 
riae  favourably  receive  this  present  Infant;  that  he  will  embrace 
m  with  the  arms  of  his  mercy;  that  he  will  give  unto  him  the 
ilesdng  of  eternal  life,  and  make  him  partaker  of  his  everlasting 
Jsgdom. 

So  they  are  to  have  no  doubt  of  thif*,  but  earnestly  to 
idieve  it : — 

Wherefore,  we  being  thus  persuaded  of  the  good  will  of  our 
KSfcDly  Father  towards  this  Infant,  declared  by  his  Son  Jesus 
il!luiit;  and  nothing  doubting  but  that  he  favourably  alloweth 
ihis  charitable  work  of  ours  in  bringing  this  Infant  to  his  holy 
Biptism;  let  us  faithfully  and  devoutly  give  thanks  unto  him, 
md  say.  Almighty  and  everlasting  God,  heavenly  Father,  we 
give  thee  humble  thanks,  for  that  thou  hast  vouchsafed  to  call  us 
to  the  knowledge  of  thy  grace,  and  faith  in  thee :  Increase  this 
knowledge,  and  confirm  this  faith  in  us  evermore :  Give  thy  holy 
Spirit  to  this  Infant,  that  he  may  be  bom  again,  and  be  made  an 
bor  of  everlasting  salvation. 

Then  comes  an  address  to  the  Godfathers  and  God- 
Mothers,  reminding  them  of  what  they  had  prayed  for,  and 
iHiidi  Christ  had  promised  in  his  Gospel:  <* Wherefore, 
<fter  this  promise  made  by  Christ,  this  Infant  must  also 
Uthfally,  for  his  part,  promise  by  you  that  are  his  sureties 
(ondl  he  come  of  age  to  take  it  upon  himself),  that  he  will 
fVDoance  the  devil  and  all  his  works,  and  constantly  believe 
Ood*s  holy  Word,  and  obediently  keep  his  Commandments;** 
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Aug.  9.       »-and  then  follow  the  questions  to  the  Godfathers  and 

p  "7  Godmothers,  in  the  name  of  the  child,  and  their  answers  are 

Bp,  of  Ex€t$t,  received.     The  Minister  then  pronounces  certain  prajen, 

with  reference  to  the  answers  of  the  sureties,  and  this  prayer 

for  the  sanctification  of  the  water : — 

Almighty,  everliving  God»  whose  most  dearly-beloved  Soa 
Jesus  Christ,  for  the  forgiveness  of  our  sins,  did  shed  out  of  hit 
most  precious  side  both  water  and  blood ;  and  gave  commandment 
to  his  disciples,  that  they  should  go  teach  all  nations,  and  bapciie 
them  in  the  Name  of  the  Father,  the  Son,  and  the  Holy  Ghost ; 
Regard,  we  beseech  thee,  the  supplications  of  thy  congregatioa; 
sanctify  this  Water  to  the  mystical  washing  away  of  sin;  and  grant 
that  this  Child,  now  to  be  baptized  therein,,  may  receive  the  ful- 
ness of  thy  grace,  and  ever  remain  in  the  number  of  thy  fidthfal 
and  elect  children. 

The  attention  of  the  Court  was  directed  to  the  word 
*' mystical  ;'*  *'  the  mystical  washing  away  of  ain  ;"  noC»it 
was  said,  an  actual,  but  a  mystical,  washing  away,  implying 
(as  it  was  afterwards  said)  that  it  was  a  sacramental,  not  a 
spiritual,  washing  away  of  sin.  I  do  not,  I  confess,  exactly 
perceive  the  force  of  this  reasoning.  The  word  *<  mystical' 
denotes  something  beyond  that  which  meets  the  eye,  in  the 
washing  away  of  sin  through  the  sanctification  of  the  water. 

All  this  passes  before  the  child  is  baptized, — the  exhorta- 
tion to  the  Congregation  and  the  prayer  that  the  child  may 
be  regenerated  ;  and  after  the  administration  of  the  Sacra- 
ment, "  in  the  name  of  the  Father,  and  of  the  Son,  and  of 
the  Holy  Ghost,"  we  find  that  the  Church  puts  into  the 
mouth  of  the  Minister  these  words  :  "  We  receive  this  Child 
into  the  congregation  of  Christ's  fiock,  and  do  sign  hia 
with  the  sign  of  the  Cross,  in  token  that  hereader  he  sbaH 
not  be  ashamed  to  confess  the  faith  of  Christ  crucified,  and  \ 
manfully  to  fight  under  his  banner,  against  sin,  the  world, 
and  the  devil;  and  to  continue  Christ's  faithful  soldier  and 
servant  unto  his  life's  end."  The  Minister  then  says: 
''  Seeing  now,  dearly  beloved  brethren,  that  this  Child  ii 
regenerate,  and  grafted  into  the  body  of  Christ *a  Church,"" 
therefore,  afler  the  administration  of  the  rite,  the  child  ii 
said  to  be  **  regenerate,"  and  to  be  "grafted  into  the  body 
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•ist's  Church."    After  this  follows  the  Lord's  Prayer,       Ana.  8. 
len  the  Minister  says :  **•  We  yield  thee  hearty  thanks,     oTT' 
nerciful  Father^  that  it  hath  pleased  thee  to  regenerate  sp,  qf  Einitr 
ifant  with  thy  holy  Spirit,  to  receive  him  for  thine 
Ihild  by  adoption,  and  to  incorporate  him  into  thy 
/harch  ;"  in  other  words,  that  that  is  granted  which 
tiyed  for;  we  prayed  to  God  that  he  would  rege- 
this  child  with  his  Holy  Spirit,  and  incorporate  him 
is  Holy  Church,  and  he  has  been  pleased  to  grant  our 
',  and  we  now  return  thanks  to  God  for  having  acceded 
prayer  we  addressed  to  him ;  and  it  concludes  :— 

humbly  we  beseech  thee  to  grant,  that  he,  being  dead  unto 
d  living  unto  righteousness,  and  being  buried  with  Christ 
death,  may  crucify  the  old  man,  and  utterly  abolish  the 
lK>dy  of  sin ;  and  that,  as  he  is  made  partaker  of  the  death 
Son,  he  may  also  be  partaker  of  his  resurrection ;  so  that 
with  the  residue  of  thy  holy  Church,  he  may  be  an  inhe- 
'  thine  everlasting  kingdom. 

I  said,  all  this  is  hypothetical ;  that  it  is  founded 
iie  hypothesis,  that  the  child  will  do  everything  that 
mised  for  him  by  his  Godfathers  and  Godmothers, — 
e  will  renounce  the  world,  the  flesh,  and  the  devil,  and 
e  will  not  follow  or  be  led  by  them.  I  must  confess 
lis  does  not  appear  to  me  to  be  the  true  construction, 
seems  to  me  to  be  this  :  Here  is  a  positive  declaration 
Church,  that  all  this  is  so — confining  ourselves  now  to 
s,  and  not  referring  to  adults,  because  it  is  admitted 
hands,  both  by  the  Bishop  and  Mr.  Gorham,  that,  in 
se  of  adults,  the  declarations  are  all  on  the  hypothesis, 
le  adults  who  are  baptized  are  sincere  in  their  profes- 
of  faith  and  repentance ;  that  they  intend  to  perform, 
ill  perform,  what  they  promise  and  undertake  to  do. 
he  declarations  of  the  Church,  in  the  Office  for  the 
:  Baptism  of  Infants,  are  clear,  precise,  and  positive ; 
is  a  prayer  for  the  spiritual  regeneration  of  the  child, 
tiere  is  a  declaration  that  the  child  **is  regenerate," 
Mnks  are  given  that  he  has  been  regenerated  by  the 
Spirit.  In  the  concluding  instructions  to  the  God- 
s  and  Godmothers,  they  are  reminded  that  it  is  their 
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Avo.  8.       daty  to  see  **  that  tbe  child  be  taaght^  as  soon  as  he  ihall 
Q^^^  y^     be  able  to  learn,  what  a  solemn  vow,  promise,  and  profei- 
Bp,  ^  ExHer,  sion  he  had  there  made  by  them." 

It  is  suggested  that  all  this  is  upon  a  supposition  that  the 
child  will  hereafter  perform  all  that  his  Godfathers  and  God- 
mothers promise  for  him,  and  that  that  is  the  reason  why 
the  Church  admits  infants  to  Baptism  ;  in  other  words,  that 
the  Church  proceeds  on  the  assumption  that  the  children 
will  perform  these  promises  themselves  in  afVer-life,  when 
they  come  to  years  of  discretion,  and  have  a  capacity  to 
know  and  understand  what  has  been  promised  in  didr 
names,  and  the  principles  of  religion  and  the  doctrines  of 
that  Church  into  which  they  have  been  graf^;  that  the 
hjrpothesis,  the  charitable  hope,  of  the  Church,  is,  that  tlxj 
will  perform  the  engagements  made  for  them  by  their 
sureties  at  their  Baptism.  It  was  contended,  that  the  Office 
for  the  Private  Baptism  of  Infants  being  intended  for  caiei 
of  exigence,  when  Godfathers  and  Godmothers  are  not 
required  to  be  present,  these  are  cases  of  emergency  and 
exigency,  and  therefore  nothing  in  respect  to  the  efficacy  of 
unconditional  Baptism  is  to  be  drawn  from  this  Formnlaiy* 
I  confess,  I  differ  in  opinion  from  the  learned  Counsd.  If 
it  be  a  case  of  exigency,  is  it  not  a  case  in  which  the  Chordi 
intends  to  declare  that  the  child  so  baptized  is  entitled  to  aD 
the  benefits  to  which  an  infant  in  full  health,  baptized  with 
the  full  service,  would  be  entitled  upon  his  Baptism  ?  Odle^ 
wise,  why  does  the  Church  declare  this  ?  The  Church  direett 
that  ''so  many  of  the  Collects  appointed  to  be  said  before  in 
the  Form  of  Public  Baptism,  as  the  time  and  present  eii^ 
gence  will  suffer,"  shall  be  made  use  of;  after  this,  dw 
Minister  baptizes  the  child  **  in  the  name  of  the  Father,  and 
of  the  Son,  and  of  the  Holy  Ghost,*'  and  then  he  is  to  givb 
thanks  and  say  :  *'  We  yield  thee  hearty  thanks,  most  1Be^ 
ciful  Father,  that  it  hath  pleased  thee  to  regenerate  tUi 
Infant  with  thy  holy  Spirit,  to  receive  him  for  thine  OVB 
Child  by  adoption,  and  to  incorporate  him  into  thy  hij 
Church.*'  Here  is,  therefore,  the  full  effect  of  BapdtfB 
given  to  the  child  so  baptized  without  the  interventioii  <Bf 
Godfathers  and  Godmothers;  thanks  are  given  that  dK 
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11  "r^^erated  with  the  Holy  Spirity'*  received  at  Ano.  £. 
did  of  God  by  adoption,  and  incorporated  with  the  nlmv 
Chjordtk,  as  in  the  case  of  public  Baptism  ;  so  that  Bp,  of  Exit&t, 
can  be  no  doabt  that  the  fall  effect  of  Baptism  is  con- 
d  to  be  giveOf  though  it  may  not  be  absolutely  prayed 
therwise  the  Church  would  not  go  on  to  declare: 
them  not  doubt  but  that  the  child  so  baptised  is  law- 
and  sufficiently  baptized,  and  ought  not  to  be  baptized 
."  The  administration  of  the  Sacrament  was  complete 
the  child  had  been  baptized  with  water,  *'  in  the  name 
!  Father,  and  of  the  Son,  and  of  the  Holy  Ghost."  I 
there  is  something  in  what  was  said  by  the  learned 
lel  for  the  Bishop  of  Ei^eter,  that,  if  this  were  not  so, 
r  the  child  ought  to  be  baptized  again,  for  it  would  not 
received  the  full  benefit  of  the  Sacrament ;  that  if  it 
ered,  and  this  was  not  a  sufficient  Baptism,  the  child 
;  to  be  brought  to  the  Church  and  be  baptized  again. 
rhat  is  done  afterwards  has  nothing  to  do  with  re- 
mu  The  child,  it  is  declared,  is  sufficiently  baptized, 
aght  not  to  be  baptized  again. 

t  it  is  said  that  the  Church  is  anxious  to  put  the  public 
irivate  Baptism  of  infants  on  the  same  footings  and  that 
lirection  of  the  Rubric  is,  that,  if  the  child  lives,  it 
d  be  brought  to  the  Church :  *'  Nevertheless,  if  the 
I,  which  is  after  this  sort  baptized,  do  afterward  live,  it 
ledient  that  it  be  brought  into  the  Church,  to  the  intent 
if  the  Minister  of  the  same  Parish  did  himself  baptize 
Child,  the  Congregation  may  be  certified  of  the  true 
I  of  Baptism,  by  him  privately  before  used ;"  and  the 
iter  certifies  that,  "  according  to  the  due  and  prescribed 
r  of  the  Church,  at  such  a  time  and  at  such  a  place, 
e  divers  witnesses,  I  baptized  this  Child."  But  if  the 
.  was  baptized  by  any  other  lawful  Minister,  then  the 
iter  of  the  parish  examines  those  who  bring  the  child, 
her  it  was  lawAilIy  baptized,  inquiring  by  whom  the 
i  was  baptized,  who  was  present ;  and  *<  because  some 
|li  ettential  to  this  Sacrament  may  happen  to  be  omitted 
igii  fear  or  haste,"  he  asks  with  what  matter  and  with 
V  worda  the  child  was  baptized :  so  that  the  matter  and 
IfL.  vii.  S  o 
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Aug.  8.  the  words  are  the  essential  parts  of  the  Baptism.  "  And  if 
Q^^t^  y  the  Minister  shall  find,  by  the  answers  of  such  as  bring  the 
Bp,  of  Exeter.  Child,  that  all  things  were  done  as  they  ought  to  be ;  then 
shall  not  he  christen  the  Child  again,  but  shall  receive  him 
as  one  of  the  flock  of  true  Christian  people;**  showing  that 
the  essential  parts  of  Baptism  are  the  water  and  the  words: 
and  the  certificate — which  is  not  the  certificate  of  the  Mi- 
nister, but  of  the  Church— is  in  these  words: — 

I  certify  you,  that  in  this  case  all  is  well  done,  and  according 
nnto  due  order,  concerning  the  baptizing  of  this  Child ;  who  bdng 
bom  in  original  ein,  and  in  the  wrath  of  God,  is  now,  by  the 
laver  of  Regeneration  in  Baptism,  received  into  the  number  of  thi 
children  of  God,  and  heirs  of  everlasting  life. 

Here  is  a  declaration,  positive  and  precise, — no  reference 
to  Godfathers  and  Godmothers,  but  a  positive  declaration,— 
that  the  child  so  baptized  **  in  the  name  of  the  Father,  and 
of  the  Son,  and  of  the  Holy  Ghost,"  having  been  b<nm  in  ori- 
ginal sin,  is  now,  **  by  the  laver  of  Regeneration  in  Baptimi 
received  into  the  number  of  the  children  of  God,  and  heirs  of 
everlasting  life."  I  say,  this  form  of  private  Baptism  of 
infants,  therefore,  shows  that  what  is  required  besides  in  the 
other  is  matter  of  order,  decency,  and  submission  to  the  will 
of  God,  and  of  earnest  prayer;  but  is  not  an  essential  part  of 
Baptism ;  that  Godfathers  and  Godmothers  are  not  an  esseo- 
tial  part  of  Baptism ;  that  the  Water  and  the  Words  are  the 
essential,  and  the  only  essential,  parts  of  Baptism. 

It  is  said  that  all  this  is  conditional ;  that  both  Offices  an 
founded  upon  an  hypothesis ;  but  what  room  is  there  f^ 
this  argument  ?  True  it  is,  if  a  child  so  baptized  live  sod 
fall  thereafter  into  actual  sin ;  if  he  attain  an  age  when  heii 
capable  of  understanding  the  promises  of  God  and  of  repent- 
ing, and  do  not  repent  of  actual  sin,  he  may  lose  the  benefti 
of  Baptism  ;  having  been  washed  from  sin,  he  may  coaaA 
other  actual  sin,  and  fall  into  a  state  of  wickedness,  and  ic 
quire  faith  and  repentance,  not  in  order  to  regenerate  him,  tof 
that  had  been  already  done  in  Baptism,  according  to  thede* 
claration  of  the  Church,  but  that  he  may  thereby  be  reoewed 
and  brought  back.    But  to  put  the  matter  beyond  all  doahtt 
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ere  18  a  posidve  declaration  of  the  Church,-»not  a  mere  Aoo.  2. 
pothetical  opinion,  not  the  charitable  hope  or  charitable  Gorham  t 
dgment  of  the  Churchy  but  an  express  declaration, — that  Bp,  of  Ereitr. 
t  is  certain,  by  God's  Word,  that  Children  which  are  bap« 
ed,  djring  before  they  commit  actual  sin,  are  undoubtedly 
red."  Is  not  this  a  positive  declaration  of  the  Church  ? 
[rcording  to  her  interpretation  of  God's  Word,  the  Church 
clares  it  is  certain  that  children,  who  are  baptized,  dying 
fore  they  commit  actual  sin,  <*  are  undoubtedly  saved ; " 
d  Mr.  Gorham  himself  admits  that  the  Church  has  ruled 
is.  I  cannot  understand  how  anything  like  a  charitable 
pe  can  be  engrafted  upon  these  words,  that  '*  it  is  cer^ 
t»"  by  God's  Word,  that  such  children  are  "  undoubtedly 
wed ; "  the  certainty  is  based  upon  the  Word  of  God.  I 
nnot  see  how  the  Church  can  have  expressed  only  a  cha- 
able  hope,  when  it  declares  that  the  children  are  **  rege- 
rated  with  the  Holy  Spirit ; "  how  the  positive  declaration^ 
at  they  are  received  and  regenerated  and  grafted  and  in- 
rporated  into  God's  Holy  Church,  can  be  regarded  as 
rpothetical,  or  expressing  merely  a  charitable  hope  on  the 
irt  cyf  the  Church,  it  is  extremely  difficult  to  conceive  :  it 
a  positive  declaration  of  what  the  Church  considers  to  be 
le  true  interpretation  of  the  Holy  Scriptures. 
Bat  there  is  another  Formulary  of  service,  for  the  Bap- 
sm  of  adults,  and  that,  it  is  said,  is  put  on  precisely  the 
ime  footing  as  the  other  Formularies,  and  in  this  the  lan- 
:iuge  is  confessedly  hypothetical  and  conditional.  This 
i'onnulary  was  not  originally  a  part  of  the  Offices  of  Bap- 
inn,  but  was  added  on  account  of  the  growth  of  Anabap- 
ioD,  and  for  natives  in  the  Plantations,  and  converts. 
it  is  said  that  all  were  put  upon  the  same  footing ;  the 
ffginnent  is,  if  one  Form  out  of  three  be  confessedly  hypo- 
ibedcal,  why  should  not  the  others  be  considered  and  con- 
itrned  as  hypothetical  ?  It  appears  to  me  that  there  is  this 
Burked  distinction  between  them.  In  the  case  of  persons 
of  riper  years,  they  are  persons  who  have  not  only  com- 
mitted actual  sin,  and  have  therefore  need  of  repentance, 
ht  the  Rubric  requires  that  they  should  be  previously 
"faistracted  in  the  principles  of  the  Christian  religion,"  and 
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Auo«  8.       that  they  should  be  exhorted  to  prepare  themsdTes  with 
cjfjUM  ▼     prayer  and  fastiDg  before  they  can  be  permitted  to  partake 
Bp,  of  Exdtr.  of  this  Holy  Sacrament     A  person  of  riper  yeara  comes 
in  his  own  right,  with  a  full  knowledge  of  what  he  is  to 
do»  and  makes  the  promises  in  his  own  person ;  and  in  Ui 
case^  the  declaration  is  founded  on  the  hypothesis  or  sop- 
position  that  it  is  his  sincere  intention  to  perform  whst 
he  engages  to  do.      Here  is  a  marked  distinction.     In^ 
fants  engage  by  their  sureties,  and  if  they  die  before  they 
commit  actual  sin,  they  are  saved;  but  persons  of  ripsr 
years,  instructeil  in  the  principles  of  the  Christian  religioii, 
know  what  they  have  promised  and  what  they  must  paw 
form,  and  they  are  entitled  to  the  benefits  of  Baptism  only 
on  the  supposition  that  they  are  sincere  in  their  promises.of 
faith  and  repentance.     If  such  persons  ofier  themselves  for 
the  Baptismal  rite,  they  must  do  it  either  hypocritically  or 
sincerely,  and  the  Church  cannot  know,  except  from  their 
outward  professions,  whether  they  be  sincere  or  not.    Thers 
is  a  marked  distinction,  therefore,  between  the  case  of  in* 
fants,  who  cannot  have  committed  actual  sin,  and  thst  sf 
adults,  respecting  whom  the  Church  can  only  rely  upon 
their  outward  marks  of  faith  and  repentance.     So  that, as  k 
Appears  to  me,  no  argument  is  to  be  drawn  from  the  hypo- 
thetical sense  or  charitable  judgment  of  the  Church  in  the 
case  of  adults,  to  the  case  of  infants ;  in  the  one  case,  they 
must  be  sincere  in  their  intentions  to  fulfil  their  engi^ 
ments;  in  the  otlier,  there  is  a  positive  declaration  tint 
infants  are  saved  if  they  are  baptized  and  die  before  tlvy 
commit  actual  sin.     The  Church  bases  herself  upon  the 
sense  she  puts  upon  the  Word  of  God,  by  which  (as  the 
Church  pronounces  positively)  children  are  by  Baptism  ip 
a  state  of  Salvation.     There  are  but  two  conditions,— beiqg 
baptized,  and  dying  before  the  commission  of  actual  sin,-* 
to  entitle  an  infant  to  the  benefit  from  Baptism  which,  tbe 
Church  declares  to  be  "  certain "  by  God's  Word.     No 
argument,  therefore,  can  be  drawn  from  the  hypothetic^ 
sense  employed  in  one  service  to  the  construction  of  otherSi 
The  Church  can  only  act  on  the  charitable  suppositioni  is 
the  case  of  adults,  that  they  are  sincere,  and  the  Bishop  lu> 
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r  contended  that  such  penonsy  who  do  not  come  8in»       Aug.  2. 

ly  with  the  intention  of  forsaking  sin,  and  performing     g^^j^  ^ 

pfomisea  made  by  them,  can  receive  benefit  from  this  Bp.  of  Exiur. 

ament.     So  that  the  services  are  most  materially  distin- 

hed  from  each  other^  not  merely  in  this  particular^  that 

one  is  for  adults  and  the  others  for  infants^  but  because 

e  is  an  essential  and  substantial  difference  between  them» 

because  they  rest  upon  separate  and  distinct  grounds* 

^hat  is  the  next  thing  to  be  done  ?     When  a  child  has 

1  baptizedy  and  has  arrived  at  an  age  when  it  can  learn 

principles  of  religioni  it  is  to  be  instructed— in  what  ? 

I  the  Church  Catechism  set  forth  for  that  purpose."     In 

;Catechi8m»  what  are  the  first  questions?     "What  is 

r  name?**  and  "  Who  gave  you  that  name?"     The  an- 

r  is,  *^  My  Godfathers  and  Godmothers,  in  my  Baptism ; 

•rein  I  was  made  a  member  of  Christ,  the  child  of  God, 

an  inheritor  of  the  kingdom  of  heaven."  This  is  in 
re  conformity  with  the  terms  used  by  the  Church  at  the 
t  of  Baptism,  in  which,  he  says,  he  was  made  a  ''  mem- 
of  Christ,  a  child  of  God,  and  an  inheritor  of  the  king- 
I  of  heaven."  The  next  question  is  :  <<  What  did  your 
i&thers  and  Godmothers  then  for  you  ? "  The  answer 
**  They  did  promise  and  vow  three  things  in  my  name  : 
it,  that  I  should  renounce  the  devil  and  all  his  works, 

pomps  and  vanity  of  this  wicked  world,  and  all  the 
al  lusts  of  the  flesh."  This  agrees  with  the  renunciation 
he  Baptismal  Service*  ''  Secondly,  that  I  should  believe 
the  Articles  of  the  Christian  Faith  :  and,  thirdly,  that  I 
uld  keep  God's  holy  will  and  commandments,  and  walk 
he  same  all  the  days  of  my  life."  The  next  question  is, 
kstt  thou  not  think  that  thou  art  bound  to  believe,  and  to 

as  they  have  promised  for  thee  ? "  Answer :  "  Yes, 
ily ;  and,  by  God's  help,  so  I  will :  and  I  heartily  thank 
'  heavenly  Father,  that  he  hath  called  me  to  this  state  of 
ration,  through  Jesus  Christ  our  Saviour," — that  is,  the 
te  in  which  I  was  placed  by  my  Baptism.  I  am  not  what 
ns;  I  am  no  longer  a  child  of  wrath,  but  a  child  of 
ce ;  I  was  bom  in  sin,  and  am  now  free  from  sin  ;  "  and 
my  unto  Grod  to  give  me  his  grace,  that  I  may  continue 
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Aua.  8.  in  the  same  unto  my  life's  end" — ^he  prays  that  h 
^"7"  "continue"  therein  to  his  life's  end.  There  is  n< 
Bp,  of  Exeter,  hypothetical  in  these  words.  The  child,  being  w 
actual  sin,  was  called  to  a  state  of  salvation,  and  he 
for  grace  that  he  may  not  fall  away,  and  may  not  lo 
benefit  of  his  Baptism  and  the  grace  conferred  upo 
thereby.  The  child  is  then  required  to  rehearse  the  A 
of  his  Belief,  and  repeat  the  Commandments  and  the  1 
Prayer ;  and  is  then  asked  these  questions,  which  were 
at  the  time  of  the  Restoration ;  *'  How  many  Sacra 
hath  Christ  ordained  in  his  Church?"  Answer:  ' 
only,  as  generally  necessary  to  salvation ;  that  is  t 
Baptism,  and  the  Supper  of  the  Lord."  Question :  " 
meanest  thou  by  this  word  Sacrament?**  Answei 
mean  an  outward  and  visible  sign  of  an  inward  and  sp 
grace  given  unto  us,  ordained  by  Christ  himself,  as  a 
whereby  we  receive  the  same,  and  a  pledge  to  ass 
thereof."  Here  again  is  the  same  language  as  in  th 
vice  itself;  it  is  "  an  outward  and  visible  sign  of  an  ii 
and  spiritual  grace;"  it  was  *< ordained  by  Christ  hi 
as  a  means  whereby  we  receive  the  same," — that  is,  tl 
ritual  grace, — "  and  a  pledge  to  assure  us  thereof," — t 
that  we  have  received  the  same.  I  cannot  understani 
any  doubt  can  remain  as  to  what  is  conferred  by  the 
ment  of  Baptism,  after  reading  these  words. 

The  next  question  is,  "  How  many  parts  are  thei 
Sacrament?"  Answer:  "Two;  the  outward  visibli 
and  the  inward  spiritual  grace."  Question  :  *'  What 
outward  visible  sign  or  form  in  Baptism?"  An 
"  Water  ;  wherein  the  person  is  baptized  In  the  name 
Father^  and  of  the  Son,  and  of  the  Holy  Ghost"  Que 
•'What  is  the  inward  and  spiritual  grace?"  Answer 
death  unto  sin,  and  a  new  birth  unto  righteousness 
being  by  nature  born  in  sin,  and  the  children  of  wral 
are  hereby  made  the  children  of  grace," — that  is,  the 
born  in  sin,  is,  by  regeneration  by  the  Holy  Spirit  in 
tism,  made  a  child  of  grace.  Then  comes  this  que 
"  What  is  required  of  persons  to  be  baptized  ?"  Am 
•*  Repentance,  whereby  they  forsake  sin ;  and  Faith,  wh 
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itedfasdy  believe  the  promises  of  God  made  to  them  in      Avo.  8. 

Sacrament*"     Question:  «* Why  then  are  Infants  bap-      /y'TIZl 

I  when  by  reason  of  their  tender  age  they  cannot  per-  Bp,  of  ExeUr. 

them  ?**     Answer :  "  Because  they  promise  them  both 

eir  Sureties ;  which  promise,  when  they  come  to  age, 

lelves  are  bound  to  perform."     Children,  therefore^  are 

tted  by  the  Church  to  the  Sacrament  of  Baptism  on  a 

anti<m  that,  if  they  do  come  to  years  of  discretion,  they 

take  upon  themselves  the  performance  of  that  vow 

h  had  been  made  for  them  by  their  Sureties  at  Baptism. 

what  is  the  state  of  those  children  who  die  before  ? 

isely  that  which  is  declared  by  the  Church  at  the  end 

le  Baptismal  Service :  <<  It  is  certain  by  God's  Word, 

diildren  which  are  baptized,  dying  before  they  commit 

\  sin,  are  undoubtedly  saved."     They  must  have  been 

xed,  and  they  must  die  without   having  committed 

il  sin,  to  come  within  this  condition. 

appears  to  me  that  all  the  passages  I  have  read  are  in 

t  conformity  with  what  has  been  laid  down  as  the  doc- 

of  the  Church,  which  says  nothing  about  '<  prevenient 

tT    The  Church  says  that,  if  the  child  lives  to  an  age 

1  it  may  commit  actual  sin,  it  is  bound  to  perform  those 

lises  of  Repentance  and  Faith  made  in  its  name,  and 

^ild  is  received  by  anticipation. 

ad  this  is  the  doctrine  which  runs  through  all  the  Cate- 

ns  that  have  been  referred  to  in  the  course  of  the  Argu- 

L     I  do  not  apprehend  that  any  Catechism  will  be  found 

ix  places  it  upon  any  other  footing  whatever.     In  Dean 

rell*8*  (which  I  take  from  Bishop  Randolph's  Enchiridion 

dopcum)  it  is  thus  stated  :— 

'.  De  Baptismo  erpfo  piimum  die  quid  censeas. 
.  Ctniim  natur4  filii  irae,  id  est,  alieni  ab  Ecclesift,  quse  Dei 
lis  est,  simos,  Baptismus  veluti  aditus  quidam  nobis  est,  per 
a  in  earn  admittimur :  unde  et  testimonium  etiam  amplis- 
Di  accipimus,  in  numero  domesticorum,  adeoque  filiorum  Dei, 
jim  esse :  imo  in  Christ!  corpus  quasi  cooptari,  atque  inseri, 
pB  membra  fieri,  et  in  unum  cum  ipso  corpus  coalescere. 

Cbttdiitniis,  sive  Prima  Institutio  Disciplinaque  Pietatis  Cbris- 
is  EndiiridioD,  8  vol.  p.  818. 
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Aug.  8.  M,  Sacramentnm  antea  dicebas  daabiu  constare  ptttilyc 

^j~7  externo,  et  arcana  grratia.    Quod  est  in  Baptismo  sign 

Bp.^Ex^.  ternum  ? 

A,  Aqua,  in  quam  baptizatua  intingitor,  vel  ea  asperi 
nomine  Patris,  et  Filii,  et  SpirUus  Sancti. 

M,  Quae  est  arcana  et  spiritualis  gratia  ? 

A,  Ea  duplex  est :  Remissio  videlicet  peccatorum,  et '. 
ratio,  quae  utraque  in  extemo  illo  signo  solidam  et  ez] 
effigiem  suam  tenent. 

M,  Quomodo? 

A.  Primum,  quemadmodum  sordes  corporis  aqua,  ita 
maculae  per  remissionem  peccatorum  elnuntnr :  ddnde  Rf 
tionis  initium,  id  est,  naturae  nostras  mortificatio,  vd  imn 
in  aquam,  vel  ejus  aspersione  exprimitur.  Postremo  ven 
ab  aqua,  quam  ad  momentum  subimus,  statim  emergimi 
vita,  quae  est  Regenerationis  nostrae  pars  altera,  atque  finis 
sentatur. 

In  accordance  with  all  our  Baptismal  Services  a 
Catechism  of  the  Church. 

M,  Videris  aquam  effigiem  tantum  quandam  rerum  Di\ 
efficere. 

A,  Effigies  quidem  est,  sed  minime  inanis,  aut  faBaz 
rerum  ipsarum  Veritas  adjuncta  sit  atque  annexa.  Nan 
Deue  peccatorum  condonationem,  et  vitae  novitatem,  nobia 
Baptismo  offert,  ita  a  nobis  certo  recipiunturr  Absit  i 
Deum  vanis  nos  imaginibus  ludere  atque  frustrari  putema 

M,  Non  ergo  remissionem  peccatorum  externa  aquae  Ii 
aut  aspersione  consequimur  ? 

A.  Minime :  Nam  solus  Christus  sanguine  suo  animan 
trarum  maculas  luit  atque  eluit.  Hunc  ergo  honorem 
elemento  tribuere  nefas  est.  Verum  Spiritus  Sanctus  com 
nostras  sacro  illo  sanguine  quasi  aspergens,  absterns  c 
peccati  sordibus,  puros  nos  coram  Deo  reddit.  Hujus  yen 
torum  nostrorum  expiationis  obsignationem  atque  pignos  ii 
mento  habemus. 

M,  Regenerationem  vero  unde  habemus  ? 

A.  Non  aliunde  quam  a  morte  et  resurrectione  ChrisI 
per  mortis  suae  vim  vetus  homo  noster  quodammodo  crudfi 
mortificatur,  et  naturae  nostrae  vitiositas  quasi  sepelitur,  ne ) 
in  nobis  vivat  et  vigeat.  Resurrectionis  vero  suae  benefid 
largitur,  ut  in  novam  vitam  ad  obediendum  Dei  jnttkia 
memur. 


m,]  ASCiues  court. 

Jf.  An  gimtiam  huic  omnet  commuoiter  et  promtscue  eonie-       Aao.  2. 

■uitDr  ?  — — 

^"*"  ChrksM  V, 

d,  Sdi  fidelea  banc  fructum  percipiunt ;  increduli  vero  oblatas  jgu^  ^  £. 

Se  a  Deo  promitsionet  retpuendo,  aditom  nbi  pnecludenles, 

Dtnes  abeunty  non  tamen  ideo  efficiunt,  ut  suam  Sacramenta  vim 

t  nataram  amittant. 

So  that  those  persons  only  who  receive  the  beneficial  effect 
if  Baptism  are  the  faithful ;  but  the  unfaithful,  the  "  incre* 
y&,  oblatas  illie  a  Deo  ^promisiionei  respuendo,  adilum  tibi 
wmckdemtes,  imanet  abeuni  .*"  they  receive  no  benefit  or  ad« 
Ptttage  from  it;  as  in  our  Office  for  adult  Baptism,  it  was 
■  a  mere  hypothetical  sense ;  those  who  are  not  sincere  in 
ikeir  Faith  and  Repentance  receive  no  benefit  from  the  ad- 
amittratioo  of  the  Sacrament. 

If.  Rectus  ergo  Baptlsmi  usus  quibus  in  rebus  sit  situs,  breviter 
iissere. 
A,  In  Fide  et  Poenitentia.   - 

This  is  the  doctrine  of  our  Church :  ''  Repentance,  whereby 
te  forsake  sin ;  and  Faitli,  whereby  we  stedfastly  believe 
ike  promises  of  God  made  to  us  in  that  Sacrament." 

Frimnm  enim  Christi  nos  sanguiDe  a  cunctis  purgatos  sordibus 
Deo  gratos  esse,  Spiritumque  ejus  in  nobis  habitare  carta  fiducia 
mm  animis  nostris  statutum  habere  oportet.  Deinde  in  came 
■ottn  mortificanda,  obediendoque  justitiae  Divinse,  assidue  omni 
ope  et  opera  est  enitendum,  et  pia  vita  apod  omnes  declarandum 
los  ia  Baptismo  Christum  ipsum  quasi  induisse,  et  ejus  Spiritu 
ease« 


Then  comes  the  question  as  to  the  reason  why  infants  are 
•dmitted  to  the  Sacrament ;  and,  as  it  appears  to  me,  it  is 
dmost  in  the  very  words  of  our  Catechism,  "  because  they 
promise  them  both," — Repentance  and  Faith, — *'  by  their 
Kireties ;  which  promise,  when  they  come  to  age,  themselves 
m  bound  to  perform." 

If.  Qnom  infantes  hsec,  quas  commemoras,  hactenus  per  aetatem 
InMare  non  posaint,  qui  fit  ut  illi  baptizentur  ? 

4.  Ut  Fides  et  Poenitentia  Baptismo  prsecedant,  tantum  in 
•doltisy  qui  per  setatem  sunt  utriusque  capaces,  exigitur ;  infan* 
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Aug  2.       tibus  vero  promissio  Ecclesise  facta  per  Christmn,  in  cajot  Fida 

^  *T~         baptizantur,  in  praesens  satis  erit  $  deinde  poetqaam  adotevenn^ 

Bp.  of  ExeUr*  ^^P^^°^^  *ui  veritatem  ipsos  agnoscere,  ejasqae  vim  in  animifl 

eonim  vigere,  atque  ipsonim  vita  et  moribus  reprsBsentari  omniiio 

oportet. 

These  are  almost  the  words  of  our  own  Catechism^  and 
the  learned  Counsel  for  the  Bishop  of  Exeter  wai  ratker 
taunted  with  not  citing  them ;  they  show  that  that  Cateduia 
18  on  the  same  footing  as  that  of  our  own  Church,  namely, 
that  Faith  and  Repentance  must  precede  Baptism^  in  the 
case  of  adults,  and  that,  in  the  case  of  infants,  the  pro- 
mises made  on  their  behalf  are  accepted ;  but  they  imut 
not  be  forgetful  of  their  Baptism,  and  when  they  come  of 
age,  they  must  acknowledge  the  truth  of  their  Baptiio, 
f  ejusque  vim  in  animis  eorum  vigere^  atque  ipsontm  viia  d 
moribus  repnesentari  omnino  oportet :  *'  they  must  not,  when 
they  come  of  age,  forget  what  had  been  promised  in  their 
behalf.  So  that  I  see  no  substantial  difference  between  the 
doctrine  of  our  Church  Catechism  and  that  of  Dean  NoweD'f 
Catechism. 

Then  the  child,  having  come  to  years  of  discretion,  and 
been  instructed  in  the  principles  of  religion,  is  brought  Is 
be  confirmed  by  the  Bishop,  that  he  may  take  upon  himietf 
the  promises  made  on  his  behalf  by  his  Godfathers  and  God- 
mothers, in  order  that  he  may  be  prepared  to  be  made  i 
partaker  of  the  Sacrament  of  the  Supper  of  our  Lord.  Wt 
are  told,  in  the  Exhortation,  the  reason  why  the  Order  of 
Confirmation  is  framed  as  it  is,  namely,  <<  to  the  end  tint 
children,  being  now  come  to  the  years  of  discretion,  and 
having  learned  what  their  Godfathers  and  Godmothers  pro- 
mised for  them  in  Baptism,  they  may  themselves,  with  thdf 
own  mouth  and  consent,  openly  before  the  Church,  ntiiy 
and  confirm  the  same ;  and  also  promise,  that  by  the  gneo  ? 
of  God  they  will  evermore  endeavour  themselves  faithfblly 
to  observe  such  things  as  they,  by  their  own  confeoiioo» 
have  assented  unto."  And  then  a  question  is  put  to  the 
children, — whether  they  renewed  the  solemn  promne  mi 
vow  made  in  their  names  at  their  Baptism,  ratifymg  mi 
confirming  the  same  ?    Then  what  is  the  Prayer  offered  bf 
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liahop?  ^Almigbty  and  everliving  Qod,  who  hast  Aua.  2. 
laafed  to  regenerate  these  thy  servants  by  Water  and  Garkam  v. 
oly  Ghosts  and  hast  given  unto  them  forgiveness  of  all  Bp,  ^  Exeiet. 
sins."  Here^  th^y  is  a  declaration  that  the  children 
regenerated  by  Water  and  the  Holy  Ghost/'  and  that 
rina  are  forgiven ;  directly  in  harmony  with  and  follow- 
9  what  the  Church  had  said  before  in  the  Baptismal 
se  and  in  the  Catechism.  All  is  done  by  Baptism ; 
^h  Baptism  there  is  regeneration  by  Water  and  by  the 
Ghottt  and  the  forgiveness  of  sins. 
!9e  are  Services  on  which  great  stress  was  laid  by  the 
id  Counsel  for  Mr.  Gorham,  and  in  which  it  appears 
that  the  whole  doctrine  of  the  Church  is  not  hypothe* 
that  it  is  not  the  expression  of  a  charitable  hope^  but 
tive  declaration  that  the  things  are  so. 
ippears  to  me,  therefore,  that  the  fact  of  the  doctrine 
generation  in  the  Baptism  of  infants  (supposing  the 
t  are  to  be  taken  in  their  natural  and  literal  sense)  is 
out  and  established.  But  a  difficulty  arises,  to  ascer- 
rhat  is  meant  by  the  term  **  regeneration."  Does  it 
imply  an  absolute  change  of  the  nature,  and  character^ 
eelings,  and  opinions  ?  or  does  it  imply  a  change  of 
■nd  relations,— a  change  from  a  child  of  wrath  to  a 
of  grace,  giving  new  privileges  and  realizing  the  pro- 
made?  It  appears  to  me  that  this  is  sufficiently 
ined  by  the  terms  made  use  of, — ^by  the  words  added 
e  term  "  regeneration,"  namely,  '*  regeneration  by 
r  and  the  Holy  Ghost"  Remission  of  sins  is  given  by 
s  of  the  administration  of  Water,  and  of  the  Holy  Ghost 
opanying  it;  and  it  is  nothing  to  say  that  the  sign  may 
oeived  without  the  spiritual  Grace.  This  may  be  so  in 
•se  of  adulto,  and  is  so  very  often,  and  indeed  must  be 
nd  the  Church  can  only  in  their  case  express  a  charita- 
ope  that  it  is  not  so,  and  that  the  parties  are  sincere  in 
promises  of  Faith  and  Repentance  ;  and  if  they  are  so, 
'barch  declares  that  they  are  received  and  made  mem- 
of  Christ's  Church,  <*  born  again  and  made  heirs  of  ever- 
ig  Salvation/'  and  they  thus  receive  the  benefits  of  Bap- 
,    The  charitable  hope  of  the  Church  is,  that  they  are 
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Aug.  2.  sincere,  and,  if  sincere,  they  are  regenerate  by  the  Holy' 
fTT"  Ghost  and  by  Water. 
Bp,  of  Ex^er.  The  difficalty  may  be  removed  by  considering  what  is  the 
meaning  of  the  term  **  regeneration "  in  the  sense  of  tlir 
Churchy  as  expressed  in  these  Services,  and  what  is  the 
meaning  attached  to  it  by  those  who  advocate  Calvinisde 
principles ;  and  it  seems  to  me^  from  a  reference  to  the  pri* 
mitive  Church,  that  **  regeneration'*  does  not  mean  sufifa  t 
total  change  of  character  as  would  amount  almost  to  jostiil- 
cation,  from  which  state  the  person  so  regenerated  oonld 
never  finally  fall ;  but  that  '*  regeneration  "  means  a  cfaangs 
of  state,  and  character,  and  relation,  and  the  patting  tbt 
person  into  an  entirely  new  situation,  converted  from  t 
child  of  wrath  to  a  child  of  grace,  and  made  **  a  member  of 
Christ,  the  child  of  God,  and  an  inheritor  of  the  kiDgdooi 
of  heaven." 

I  find  this  laid  down  by  a  living  dignitary  of  the  Chorctir' 
Dr.  Bethell,  Bishop  of  Bangor  :* — 

No  reasonable  doubt  can  be  entertained  that  the  term  "  Begs- 
Deration"  was  appropriated  to  that  grace,  whatever  maybe  iti 
nature,  which  is  bestowed  on  us  in  the  Sacrament  of  Baptism 
(including  perhaps  occasionally,  by  a  common  figure  of  speeA 
Its  proper  and  legitimate  effects,  considered  in  cohjunctionirilii  i(]^ 
from  the  beginning  of  Christianity  to  no  very  distant  era  of  Bedb* 
siastical  History.  In  those  few  passages  of  the  ancieni  Chriite 
writers  where  it  bears  another  signification^  it  is  used  apparttdf 
in  a  figurative  manner,  to  express  such  a  change  as  seemed  to  ktf 
some  analogy  in  magnitude  and  importance  to  the  change  eStdd 
in  Baptism.  At  the  time  of  the  Reformation,  the  word  was  coia- 
monly  used  in  a  more  loose  and  popular  way,  to  signify  soibb* 
times  justification,  sometimes  conversion,  or  the  turning  from  liO' 
ful  courses,  sometimes  repentance,  or  that  gradual  change  of  hfltft 
and  life,  which  is  likewise  styled  renovation.  Hence,  in  popohr 
language,  it  came  to  signify  a  great  and  genei-al  reformatiMi  rf 
habits  and  character,  and  the  words  "  regenerate''  and  ^  nonf^ 
nerate''  were  substituted  for  the  words  ''converted''  and  "vi* 
converted,"  "renewed"  and  ''unrenewed,"  "righteoDs"  t*il 
"  wicked." 

*  A  General  View  of  the  Doctrine  of  Regeneration  in  Baptism  (4tb 
Ed.  Lond.  1S45),  p.  0. 
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Id  moderB  tioKi  we  have  been  told  that  regeneratioa  Aao.  2. 
B  quite  uncoDsected  with  Baptism ;  that  regeneration  may  CM^i^  ^ 
imieed  take  place  in.  that  Saawnent  aa  well  as  at  any  other  Bp,  if  Exeur^ 
tisK  ;  *'  but  to  aoppoae  it  to  be  in  any  proper  sense  depend* 
on  upon  it,  ia  an  unreasonable  and  unacriptural  opinion." 
Keference  baa  been  made  to  Dr.  Waterlandi  and  he  says»* 
Regeneration  is  another  word  for  the  new  birth  of  a  Chris- 
tiai,  whidk  means  *<  a  spiritual  change  wrought  upon  any 
poaon  by  the  Holy  Spirit  in  the  use  of  Baptism."  He 
dnws  a  distinction  between  Regeneration  and  Renovatioa, 
vfaicb  he  understands  as  a  renewal  of  heart  and  mind.  "  In- 
ked.  Regeneration  is  itself  a  kind  of  renewal ;  but  then  it 
iiof  the  spiritual  state,  considered  at  large ;  whereas  Reno- 
Ution  seems  to  mean  a  more  particular  kind  of  renewal, 
ttsmdy,  of  the  inward  frame  or  di8|K>8ition  of  the  man, 
irhich  is  rather  a  capacity  or  qualification  (in  adults)  for 
idntaary  Regeneration  than  the  Regeneration  itself.  Rege- 
icratioo  may  be  granted  and  received  (as  in  infants)  where 
haft  Renoration  has  no  place  at  all,  for  the  time  being.** 
t^generation  and  Renovation,  he  says,  differ  in  respect  to 
he  effective  cause  or  agency:  *'one  is  the  work  of  the 
tpirit  in  the  use  of  Water ;  that  is,  of  the  Spirit  singly. 
Water  really  does  nothing,  is  no  agent  at  all ;  the 
is  the  work  of  the  Spirit  and  the  man  together.*'  He 
mf%,  **  Regeneration  ordinarily  is  in  or  through  Baptism, 
■dy  a  transient  thing,  which  comes  but  once;  whereas 
iUnoration  is  before,  and  in,  and  after  Baptism,  and  may 
be  often  repeated ;  but  in  infants  Regeneration  commences 
before  Renovation.  Adults  coming  to  Baptism  fitly  pre- 
pared by  Faith  and  Repentance,  he  says,  were  to  be  ad- 
nitted  to  Baptism  in  order  to  be  efiectually  <'bom  of  Water 
ad  of  the  Spirit,"  Faith  and  Repentance  alone  not  being 
apposed  ordinarily  to  make  them  regenerate  without  Bap- 
tfaa.  In  the  case  of  infants,  he  says,  <*  their  innocence  and 
iocspadty  are  to  them  instead  of  Repentance,  which  they 

teoot  needy  and  of  actual  Faith,  which  they  cannot  have: 


*  Regenentioo  Suted  and  Explained:  Works  (Ozf.  1823),  6  vol. 
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Aua.  2.  they  are  capable  of  being  savingly  bom  of  Water  and  the 
Gorim  w.  "^P^^^  ^^^  being  adopted  into  sonship.  These  are  the 
Bp,  of  ExeUr.  opinions  of  Dr.  Waterland^  and  the  interpretations  he  gifts 
of  the  doctrine,  and  this  is  the  distinction  he  draws  between 
the  Baptism  of  adults  and  that  of  infants ;  that  grown  per- 
sons must  have  Faith  and  Repentance  to  make  them  r^gene* 
rate ;  whereas  infants  may  be  savingly  bom  of  Water  and 
the  Spirit^  *'  which  translates  them  out  of  their  state  of 
nature  to  a  state  of  grace,  favour^  and  blessing;  this  is  tbcir 
Regeneration/' 

But  there  is  another  high  authority  to  whom  I  wish  to 
refer  on  this  question,  as  to  the  term  *' regeneration;"  I 
mean  Bishop  Van  Mildert,  in  his  BampUm  Lectures  ;*— 

RegeneratioD,  in  the  Scriptural  usage  of  it^  means  only  oar 
initiation  or  entrance  by  Baptism  into  that  covenant  which  gifM 
us  new  privileges,  new  hopes,  and  a  new  principle  of  spiriUHl 
life ;  placing  us  in  a  totally  different  state  from  that  to  which  hf 
nature  only  we  could  ever  attain.  The  expression  therefiore  csbf* 
not,  without  a  direct  violation  of  the  verbal  analogy  of  Scri|itiv% 
be  applied  to  any  operation  that  takes  place  subsequent  to  tlMi 
baptismal  change,  with  which  alone  it  perfectly  corresponds* 

This  is  the  view  taken  by  Bishop  Van  Mildert  wiA 
respect  to  regeneration ;  that  we  have  thereby  new  privi* 
leges  and  new  hopes ;  that  it  places  us  in  a  new  state,  totslly 
different  from  that  of  nature :  in  conformity  with  die  a- 
pressions  in  the  Baptismal  Service,  *^  Grant  to  this  duU 
that  thing  which  by  nature  he  cannot  have*"  This  is  till 
sense  given  to  the  term  **  regeneration,"-— a  change  of 
state, — to  a  state  of  grace  from  a  state  of  wrath* 

So  that  it  appears  to  me  from  the  Services  of  the  Churdv 
that  children  (infants),  who  receive  the  Sacrament  of  Bip* 
tism,  receive  the  grace  of  regeneration  in  Baptism,  and  sn 
thereby  placed  in  a  state  in  which  they  may  be  made  '^  ps^ 
takers  of  the  kingdom  of  heaven  ; "  in  this  case  the  chiU  it 
made  **  the  child  of  God."  They  may,  however,  lose  this  be- 
nefit ;  they  may  fall  away  and  commit  actual  sin,  and  if  thoj 
grow  up  and  continue  therein,  and  die  without  repentance  , 

*  6  vol.  (LoDd.  1815)  p.  109. 
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t  case  the  grace  given  by  Baptism  will  be  lost.     Bat      Ave.  2. 
case  of  infants  who  die  after  Baptism,  before  the      ^"7"  y 
ission  of  actual  sin,  they  are  <'  regenerate  "  and  are  Bp,  of  Exeter, 
rabtedly  saved."     On  this  part  of  the  case^  the  Court 
itertain  no  doubt ;  the  words  of  the  Services  them- 
are  that  they  are  regenerated,  in  and  through  the 
of  Baptism ;  this  is  the  distinct  and  positive  lan« 
of  the  Church. 

s  being  so^  what  is  the  next  question  to  be  considered 
e  Court?  Reference  has  been  made  to  the  Burial 
e ;  that  is  said  to  be  a  service  founded  on  hope, — on 
f|xythesis  that  the  deceased  was  prepared  for  death  ; 
rod  had,  of  his  great  mercy,  ''taken  to  himself"  the 
I  deceased^  whose  body  was,  therefore,  committed  to 
irth  **  in  sure  and  certain  hope  of  the  resurrection  to 
1  life.**  I  confess  it  does  not  appear  to  me  that  any 
strength  of  argument  can  be  drawn  by  analogy  from 
fice  for  the  Burial  of  the  Dead.  The  Church  must 
arily  assume  that  God  had  taken  the  departed  <*  to 
Ify**— meaning,  I  presume,  removed  him  from  the 
ea  of  this  world  of  sin, — whether  in  a  state  of  repent- 
or  not, — for  of  this  the  Church  cannot  judge, — but 
ed  him  from  the  possibility  of  committing  further 
sin ;  and  the  latter  part  of  the  service  expresses  a 
-<'as  our  hope  is  this  our  brother  doth," — that  is, 
1  Christ :  this  proceeds  upon  the  hypothesis  that  the 
deceased  may  have  repented  of  his  sins.  The  Church 
t  say  whether  or  not  he  was  a  repentant  sinner ;  whe- 
he  is  to  be  eventually  received  into  the  kingdom  of 
n,  or  whether  he  is  to  suffer  the  punishment  of  his  sins 
ransgressions ;  but  her  hope  is  that  '*  this  our  brother 
*  rest  in  Christ.  Therefore,  I  think,  there  is  nothing 
s  argument  deduced  from  the  hypothetical  sense  in 
I  this  Service  is  expressed. 

t  then  it  is  said  that  the  Articles  are  not  to  be  con- 
1  by  the  Formularies ;  for  it  is  argued  that,  when  a 
fman  is  called  upon,  in  compliance  with  the  Act  of 
irmity,  13  and  14  Car.  2,  c.  4,  besides  subscribing  the 
lei^  to  express  his  **  unfeigned  assent  and  consent  to 


840  ARCHBS  GOURT.  [Tmr.  T. 

A0O.  2.      the  use  of  all  things  contained  and  prescribed  in  the  Book 
qTIT'        of  Common  Prayer,"  it  is  only  to  its  use^  and  that  the  Book 
Bp.  €f  Exeier.  contains  nothing  contrary  to  the  Word  of  God.     I  caooot 
think  there  is  anything  in  that.     It  is  said  the  consent  is  to 
its  use,  not  to  all  its  doctrines ;  but  I  think*  if  a  persso 
expresses  his  assent  and  consent  to  the  use  of  the  Book ;  if 
he  consents  and  assents  to  use  it*  and  if  he  assents  and 
consents  that  it  contains  nothing  contrary  to  the  Word  cf 
God«  he  acknowledges  the  truth  of  whatever  is  there ;  be 
cannot  say,  '<  I  acknowledge  the  use  of  it;  I  assent  raid 
consent  merely  to  use  it."   The  w<n*ds  of  the  declaration,  ''I 
declare  my  unfeigned  assent  and  consent  to  the  use  of  lU 
things  contained  and  prescribed  in  the  Book  of  CooraMi 
Prayer/'  appear  to  me  to  imply  a  bdief  in  all  tluft  is«Q>* 
tained  therein.    The  Articles  are  subscribed  to  as  agraN 
.  able  to  the  Word  of  God,  and  the  Book  of  Common  Fn^ 
is  declared  to  contain  nothing  contrary  to  the  Word  sf 
God  ;  it  seems  to  me,  therefore,  that  both  must  be  in  uiUMa, 
and  that  the  Book  of  Common  Prayer  can  contain  notUif 
that  is  to  be  construed  in  opposition  to  the  Articles. 

But  then  this  question  arises,  and  a  very  important  i|ue# 
tion  it  isy — What  were  the  opinions  of  the  Reformers  ?  mi 
the  learned  Counsel  occupied  some  time  in  the  coarse  of  tiis 
Argument  to  show  that  the  Reformers  themselvee  wereCd^ 
vinists ;  that  they  had  embraced  Calvinistic  prindplea,  mi  ,; 
maintained  the  opinions  of  Calvin,  and  therefore  could  Bit 
have  intended  to  declare,  in  such  positive  terms  as  the  Bip- 
tismal  and  other  Services  of  the  Church  import,  that  inftoti 
are  unconditionally  regenerated  in  and  by  Baptism.  Intiis 
first  instance,  some  advantage  was  taken  of  a  dedantisl 
made  by  Dr.  Addams,  that  Cranmer  had  never  changB'  - 
his  opinions  with  regard  to  Baptism,  which  had  been  idt^^ 
the  same,  and  I  think  the  learned  Counsel  (Dr.  BayftrQ 
argued  very  successfully  against  this  position,  by  ahowiif 
that  Cranmer  did  change  and  must  have  changed  bis  ifi- 
nions ;  but  I  think  Dr.  Addams  did  not  mean  to  majnUHJ 
that  position  in  its  utmost  latitude*  Having  been  brought  if 
a  Roman -Catholic,  and  having  continued  so  for  a  great  pitt 
of  hiaiifist  Cranmer  would  have  favoured  the  ^m 
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of  the  Romish  Churdi :  to  that,  in  the  latter  fNUt  of  his       Auo.  & 
fifey  he  mast  have  changed  his  opinions  and  views  in  this      g'~l~ 
Ripect,  and  undoubtedly  he  did  change  them.    Whether  Bp.  9/  EzHtr. 
the  Reformers  embraced  the  whole  doctrines  of  Calvin  or 
not,  is  a  matter  of  grave  dispute.    It  cannot  be  denied  that 
the  doctrines  of  Calvin  made  a  certain  progress   in  this 
cooDtry  at  the  time  of  the  early  Reformers.    At  that  period, 
Ciimner,  Ridley,  Ladnier,  and  other  Reformers,  to  a  cer- 
ton  extent,  embraced  the  principles  of  Calvin.     But  to 
irfaat  extient?    Did  they  embrace  the  whole  of  his  opinions? 
Did  they  go  to  the  extent  of  Predestination,  and  Election^ 
md  Final  Perseverance,    and  Reprobation?    becanse  all 
were  doctrines  of  Calvin.    If  it  be  said  that  the  opi* 
md  principles  of  Cranmer  are  to  be  judged  of  by 
Iboae  of  the  persons  with  whom  he  associated  in  the  work  of 
Selbrmation,  then  they  were  the  same  as  those  of  Calvin, 
and  Martin  Buoer,  and  Peter  Martyr,  the  two  latter  having 
been  placed  by  his  influence  in  chairs  at  Oxford  and  Cam- 
hridge.     It  has  been  argued  that  Martin  Biicer  and  Peter 
Iffartyr,  being  friends  and  intimates  of  Cranmer,  were  in- 
vited by  him  to  this  country  to  assist  and  did  assist  him  in 
the  work  of  Reformation.    But  liow  far  did  they  act  upon 
the  firinciples  of  Calvin?    The  learned  Counsel  for  Mr. 
Gocfaam  said  that,  in  his  opinion,  the  17ih  Article  deter* 
tAotd  thia  question.    That  Article  relates  to  Predestination 
md  Election.    It  recites  that— 

Pledestination  to  Life  is  the  everlasting  purpose  of  God, 
iHwwby  (before  the  IbnndatioDS  of  the  world  wsre  laid)  he  bath 
eoMlmtiy  deeraed  by  fais  oouosd,  secret  to  us,  to  deliver  from 
cnss  and  damnation,  those  whom  he  hath  cbosen  io  Christ  out  of 
UsaHndj  snd  io  briifg  them  by  Christ  to  everlasting  salvation,  as 
MMsls  made  to  hooour.  Wherefore  they  which  be  endued  with 
SD  eicdlent  a  beae6t  of  God  be  called  according  to  God's  pur- 
pose by  fais  Spirit  working  in  due  season :  they  through  Grace 
olMf  the  calling :  they  be  justified  freely :  they  be  made  sons  of 
God  by  adoption:  they  be  made  like  the  image  of  his  only- 
Son  Jesus  Christ :  they  walk  religioubly  in  good  works, 
at  length,  by  God's  mercy,  they  attain  to  everlasting  feticity. 
As  Ae  gpdly  consideration  of  Predestinatioa,  and  our  Election  ia 
VOL.  vii.  2  I 
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Ana.  2.       Christ,  is  full  of  sweet,  pleasant,  and  unspeakable  comfort  to 
^"IT  Kod\y  persons,  and  such  as  feel  in  themselves  the  worldng  of  the 

Bp.  of  Exeier,  •^P^n^  of  Chnst,  mortifying  the  works  of  the  flesh,  and  tbeir 
earthly  members,  and  drawing  up  their  mind  to  high  and  heavenly 
things,  as  well  because  it  doth  greatly  establish  and  confirm  tbeir 
faith  of  Eternal  Salvation  to  be  enjoyed  through  Christ,  as  b«* 
cause  it  doth  fervently  kindle  their  love  towards  God. 

It  might  have  been  supposed  that  the  Reformers  would 
have  gone  on  to  declare  that  this  was  the  opinion  and  doc- 
trine of  the  Church ;  but,  so  far  from  this,  they  go  on  to 
say:— 

So,  for  curious  and  carnal  persons,  lacking  the  Spirit  of  Chiirt, 
to  have  continually  before  their  eyes  the  sentence  of  God's  Predci> 
tination,  is  a  most  dangerous  downfal,  whereby  the  Devil  dolk 
thrust  them  either  into  desperation,  or  into  wretchlessness  of  mMt 
unclean  living,  no  less  perilous  than  desperation.  Furthennon^ 
we  must  receive  God's  promises  in  such  wise,  as  they  be  genenSj 
set  forth  to  us  in  holy  Scripture ;  and,  in  our  doings,  that  WiU  of 
God  is  to  be  followed,  which  we  have  expressly  declared  untov 
in  the  Word  of  God. 

So  that  in  the  end  they  determine  nothing  as  to  the  doe* 
trine  of  Predestination  and  Election  ;  they  speak  of  it  tf 
<<  full  of  sweet,  pleasant,  and  unspeakable  comfort  to  godly 
persons;"  but  <<for  curious  and  carnal  persons,"  it  is  de- 
clared to  be  '<  a  most  dangerous  downfal,  whereby  theDefii 
doth  thrust  them  either  into  desperation,  or  into  wretchlei^ 
ness  of  most  unclean  living,  no  less  perilous  than  despera- 
tion." It  is  admitted  that  the  question  is  here  left  open; 
that  the  Reformers  declare  nothing;  they  do  not  impoie  1 
this  as  an  Article  of  faith ;  and  it  is  contended  that  it  wii  1 
so  lefl  open  for  the  very  purpose  of  letting  in  as  many  if 
possible  to  come  in  and  subscribe  the  Articles.  But  I  ctfi* 
not  think  that  the  inducement  to  leave  this  an  opoi  qnct* 
tion  was,  that  the  doctrine  might  be  believed  or  not  I 
think,  if  the  Reformers  did  entertain  the  doctrine  of  Plredsf* 
tination  and  Election,  they  would  have  expressed  themidv^ 
in  terms  which  would  have  lefl  no  doubt  as  to  tbeir  meiB' 
ing, — ^they  could  not  have  been  in  want  of  terms  to  ezpn* 
their  meaning, — and  they  would  not  have  been  guilty  d 
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idiDg  parties  into  a  belief  that  this  was  a  dogma  of  faith       Aua.  8. 

iidi  they  had  not  distinctly  declared  to  be  so.  Chrkam  v. 

I  ask  again*  to  what  extent  were  the  doctrines  of  Calvin  Bp,  of  ExtUr, 

ibraced  by  the  Reformers  ?     Were  they  believed  to  the 

tent  to  which  Bishop  Hopkins  believed  them,  who  says'*' 

It  ^  God  promises  pardon  and  remission  of  sins  to  all  that 

iieve  and. repent;  but  he  promises  grace  to  believe  and 

^1  only  to  those  whom,  by  his  absolute  covenant,  he  has 

gaged  to  bring  through  Faith  and  Repentance  to  Salva- 

ci?**      Did   Ridley,  Latimer,  and  Cranmer  go  to  this 

tent  ?     Or  did  they  go  to  the  same  extent  as  the  Synod 

Dort?     In  the  6th  Article  of  the  Synod  of  Dort  it  is 

id  rt  '*  Secundum  quod  decretum^  declorum  corda,  quantum' 

r  dmra,  gratiasi  emoUit,  et  ad  credendum  infleciU  ;  non- 

ctof  auiem  justo  Judicio  sua  malitia  et  duritia  relinquit :" 

at  is  to  say,  **  the  hearts  of  the  elect,  however  hard.  He 

ftens,  and  turns  to  the  faith ;  but  those  who  are  not  among 

e  namber  of  the  elect  He  leaves  to  their  own  wickedness 

id  obduracy."     Was  that  the  doctrine  of  Latimer,  or  Rid- 

f,  or  Cranmer  ?     Again,  what  does  the  7th  Article  of  the 

fnod  of  Dort  say  ?     **  Est  autem  eleciio  immutahile  Dei 

vposUumf    quo  ante  jacta  mundi  Jundamenta,   e  universo 

mere  humanOf  ex  primtevd  integritate  in  peccatum  et  exitium 

id  culpd  prolapso,  secundum  liherrimum  voluntatis  sua  bene- 

UutUmm,  es  merdgratid,  certam  quorundam  hominnm  multUu- 

^Mm,  aliis  nee  mdiorum,  nee  digniorumy  sed  in  communi 

*  Sfrmon  X, ;  Works  (Lond.  1701),  p.  506.  [The  passage  referred  to 
•  M  follows :  "The  conditional  covenant  of  Grace  promises  pardon  and 
rc^isicm  of  sins  unto  all  that  shall  believe  and  repent.  But  notwith- 
ttuding  all  this,  the  wiiole  world  might  periah  under  a  contracted  impo- 
liDcj,  wheicby  they  could  not  believe  nor  repent,  did  not  the  absolute 
omiant  engage  God*8  truth  to  work  Faith  and  Repentance  in  the 
hevti  of  his  people :  so  that  one  covenant  promiseth  pardon  if  we 
Vefieve  and  rtpent,  and  the  other  covenant  bestows  this  Faith  and 
IfpoitBiiee  upon  us.  The  conditional  covenant  promiseth  pardon  of 
iis  and  nlvation  if  we  believe  and  repent,  and  the  absolute  covenant 
iraniseth  Faith  and  Repentance  to  us  to  enable  us  to  believe  and 
Rpent.-] 

t  Acta  Synodi   Nationalis   Dordrechtanx  (Dord.  1C20),  c.  1,  "  De 
Mol  Prsedestinatlone.'* 
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Aug.  &      miserii  eum  dliit  JoceffiiMm,  ad  sakUem  degU  t»  dmik^r 
^Jj^^     Was  this  the  doctrine  held  by  the  Reform^ta?    It  it  tht 
Bp.  ff  Eat^ttf.  doctrine  of  Calvin,  as  set  forth  in  his  Inslitiitea ;  bot  did 
oar  Refc^rmers  go  to  that  extent?    Tbe<^niaiioof  tlieOMH 
tinental  Refurmert  can  be  coUecled  from  whnt  tliey  aqri 
but  our  Reformen  have  not  explained  their  optttioBS  itt 
terms  so  as  to  leave  no  doubt  as  to  whi^  thej  were,    ti  il 
possible  that  these  ooukl  be  the  doctrines  of  Cnutoeri  ml 
Latimer^  and  Ridkyi  Hving  in  the  time  of  Edirmrd  6^  whs 
have  expressed  tbemsdves  as  they  have  done  In  the  tsnM 
of  our  Formularies^  that  infimts  may  be  baptised,  and  wbss 
baptised  are  r^euerateil,  and  if  they  die  after  Baptism  b^ 
fore  they  commit  actual  sin,  they  are  undoubtedly  satsd^ 
and  this  as  certain  according  to  Ood's  word  ?    Coukl  thqr 
say  thiSy  holding  tiiat  none  but  the  Elect  aite  to  have  lbs 
power  of  Faith  and  Repentance  granted  to  them,  in  oppod 
tion  to  doctrines  declared  in  such  positive  and  direct  Isnm? 
It  has  been  said  that  Mr.  Gorham  does  not  come  within  tUi 
description  of  persons;  that  he  does  not  ssy  that  tUs  sppiMi 
only  to  some  diildren^ — to  children  that  are  «dect  and  nol# 
all  children ;  that  this  is  not  his  doctrine.  Mr.  Gorham  sift 
that  the  Church  has  deteimined  Uiat  chiklreu  who  s>e  lap* 
tixied  and  who  die  without  committiug  actual  sui  ske  sn> 
doubteilly  saved ;  but  then  Mr.  Gorham  will  not  allow  thrt 
it  is  by  Baptism ;   he  says  it  is  by  ^  prevenient  gnM^" 
whereby  tliey  are  made  worthy  recipients,  and   witfaait 
which,  not  being  <<  worthy  recipients,'*  they  could  notbt 
saved.    But  in  order  to  justify  this  position,  the 
Counsel  for  Mr.  Gorham  maintains  that  the  Retbrmefs 
Calvinisis,  and  that  titerefore  their  declarations  In  the  A[^ 
vices  of  the  Church  must  be  taken  in  a  Calvinistic  aemt; 
that  you  roust  not  ^ive  tlie  words  their  general  mesniiifl^    ' 
but  take  them  with  this  reservation^  considering  that  tiMf     j 
were  applied  ''to  those  only  who  are  of  the  Elect.**    Whjl     ' 
say  this  is  not  only  in  opposition  to  the  Baptismal  Ssrfta 
but  to  all  forms  of  prayer ;  it  goes  to  the  root  of  all  the  8e^ 
vices^  and  of  religion  itself^  for  if  the  doctrines  of  Predettint* 
tion^  and  Election,  and  Reprobation  are  to  be  received  u  die 
faith  of  the  Churchy  where  is  the  necessity  for  prayer  at  all? 
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yag  eoold  be  dfloe  to  retene  Che  decree  of  God.  Wbat      Avo.S. 
»qngenMtit  is  tbere  for  a  pemm  to  dewre  t0  seek  and  do     Q^^j^  ^ 
vOl  of  God,  if  he  is  assured  tliar»  long  before  bis  birth,  Bj^^EsMkt. 
fine  was  determined  by  the  irrevociri>k  decree  of  God, 
sternal  happiness  or  eternal  misery?    If  these  were  the 
srince  of  the  earl  J  Reformers,  and  theseare  the  doctrines 
ar  Chordi,  that  must  be  the  effect  of  them,  and  what 
I  becomes  of  the  dedanition  in  oar  prayers,  thet  God  has 
ttseil  forgiveoess  of  sins  to  all  who  truly  repent?     Is 
;  timiled  to  the  nuosber  of  the  Elect,  who  alone  are  to 
s  F«th  and  Repentance?    Is  not  thb  calculated  to  mis* 
1?    Upon  this  hypotfaesiSy  when  it  is  said,  ^Almighty 
l»  <Mr  Heavenly  Father,  who  of  hb  great  mercy  hath 
ansed  forgiveness  uf  sins  to  all  them  that  with  hear^ 
mtance  and  tnie  faith  turn  to  him,"  it  must  be  nnder- 
id  Aat  this  is  Kmiteil  to  tliose  ^  whose  hesrts  be  has 
sned,"— **£Ieclorfwi  eordOf  ^pumhnms  dmrOf  graiiati 
Ba^  H  ad  credendmm  imJlectUf   ftim-^ectat  auiem  JuHo 
km  mm  mmlilm  ei  duritia  reiinquiL**    It  appears  to  me 
t  thia  would  be  a  subrersion  of  the  whr^  structure  of 
Cbmmon  Frajrer.    The  doctrine  is,  that  the  Elect  alone 
huTe  FaitSi  and  Repentance,  and  consequently  can  alone 
le  fiir  the  forgiveness  of  their  sins ;  whereas  the  Scrip- 
e  eked  in  the  Prajrer  Book  says,  **  When  the  wicked 
a  tnmeth  away  from  his  wickedness  that  he  hath  com- 
Bledy  and  doeth  that  which  is  lawful  and  rigbt,  he  shall 
e  his  soul  alive  f*  it  does  not  limit  this  to  the  Elect ;  in 
icr  words,  say  that  the  wicked  man  cannot  turn  away 
■I  bis  sins,  and  repent  of  his  widceduess,  and  receive 
giveness,  if  he  be  not  among  the  number  of  the  Elect, 
die  Absolution,  at  the  cmnmencement  of  the  Common 
syeTy  it  is  said,  <<  He  pardoneth  and  absolveth  aU  them 
It  truly  repent,  and  unfeignedly  believe  his  Holy  Gospel," 
i  therefore  we  are  taught  to  '*  beseech  Him  to  grant  us 
IS  repentance  and  his  Holy  Spirit."    And  this  declaration 
as  through  all  the  Services,  the  Collects,  and  the  Com- 
snion  Service ;  it  is  addressed  to  all  wbo  may  repent,  not 
afined  to  those  who  are  of  the  Ellect,  whose  fate  was  fixed 
d  determined  before  they  came  into  existence. 
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Aoo.  8.  I  do  not  coUect  even  from  the  passages  whidi  have  beeo 

Q^^^^  y,  cited,  that  this  doctrine  of  Predestination  and  Election  wis 
Bp.  of  Ex§ur.  the  doctrine  of  Cranmer,  Latimer,  or  Ridley ;  that  tbej 
believed  it  as  an  Article  of  Faith,  to  be  inculcated  on  mem- 
bers of  the  Church,  that  they  should  recognise  the  doctrinci 
of  Predestination,  Election,  and  Reprobation.  The  Re> 
formers  may,  individually,  have  embraced  the  doctrine  of 
Calvin ;  but  have  they  declared  and  embodied  it  in  tbe 
Articles  of  the  Church  of  England,  and  in  our  Book  of 
Common  Prayer  ?  I  apprehend,  clearly  and  decidedly  not 
Certainly  not  in  the  17th  Article ;  and  if  it  was  the  bdief  sf 
those  who  are  to  be  considered  the  interpreters  of  the  doe* 
trines  of  the  Church  of  England,  that  Election,  Reprobt* 
tion,  and  Predestination,  ought  to  be  Articles  of  Faith,  the 
Reformers  h^ve  not  collectively,  as  a  body,  declared  tkir 
opinion  to  be  so.  Their  evidence,  therefore,  in  the  pMHgM 
cited  from  their  writings,  is  to  be  regarded  as  the  opfanoni 
of  private  individuals,  no  doubt  most  eminent  for  Aeir 
learning,  their  piety,  and  their  knowledge  of  the  Scriptom; 
and  if  the  Court  were  now  called  upon  to  set  about  finafaf 
a  new  form  of  Service,  and  erecting  a  new  standard  of  fiotk 
for  the  Church,  the  opinions  of  those  eminent  individoali 
would  undoubtedly  weigh  most  strongly  with  the  Court 

It  is,  however,  impossible  for  the  Court  to  follow  the 
learned  Counsel  through  all  the  passages  from  the  wrilen 
he  cited ;  their  number  is  so  great,  and  the  passages  are  ee 
long.  It  is  admitted  on  all  hands  that  there  are  persooi  «f 
great  weight,  and  high  authority  for  their  learning  ttl 
piety,  who  differ  in  opinion  from  those  learned  and  piov  .j 
writers  who  have  been  cited  by  the  Counsel  for  Mr.  GoriiMft 
There  is,  then,  a  conflict  of  opinion  amongst  those  cmiiMt  . 
individuals,  and  who  is  to  determine  between  them?  Re 
Court  cannot  enter  into  a  consideration  of  the  compantife 
merit  or  weight  of  authority  of  the  two  classes  of  writeRi 
it  can  only  look  to  the  public  declarations,  the  standsrd  rf 
the  opinions,  of  the  Church.  The  Court  cannot  ezaniiB* 
and  compare  the  writings  of  Dr.  Jackson  and  Dr.  Waterlmdi 
and  other  individuals,  in  order  to  determine  whether  or  w^ 
there  are  certain  isolated  passages  in  their  writings  which 
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do  not  entirely  agree  with  passages  cited  by  the  other  learned      Auo.  8. 
Counsel, — not  intentionally  kept  back^  I  am  sure,  on  the      Chrham  v. 
other  side,  because  it  was  candidly  acknowledged  that  there  Bp.  t^  ExtUr, 
ve  passages  which  do  not  entirely  agree  with  other  passages 
ID  the  same  person's  writings;   and  every  one  must  be 
iware  of  this.    The  Court  would  feel  itself  placed  in  the 
freatest  difficulty  in  the  world  if  it  had  to  depend  upon 
itolated  passsges,  selected  from  these  various  writers,  in 
order  to  establish  the  point  whether  the  doctrines  of  Pre- 
dndiiation.  Election,  and  Reprobation  were  the  doctrines 
if  the  Church.     Names  of  very  high  authority  undoubtedly 
dft  go  to  the  extent  of  supporting  those  doctrines ;  Peter 
Ifartyr  and  Buoer  go  to  that  extent ;  but  I  do  not  think  that 
Cranmer  can  be  made  responsible  for  all  that  Peter  Martyr  or 
Baoer  may  have  said  or  published ;  it  is  too  much  to  lay  all 
thb  upon  the  shoulders  of  the  Archbishop.    Generally,  he 
BMj  have  concurred  in  their  opinions,  and  he  may  have  called 
m  their  aid,  and  he  did  so,  to  assist  him  in  the  compilation 
of  the  Book  of  Common  Prayer  of  1549.    That  first  Book  of 
Conmioii  Prayer  is  nearly  the  same  as  the  second  Prayer 
Book  of  Edward  6,  which  was  confirmed  by  Convocation 
and  established  by  Act  of  Parliament  in  the  reign  of  Eliza- 
beth.    It  was  published  in  1552,  Martin  Bucer  dying  the 
year  before.     The  Prayer  Book  of  1549  had  been  already 
submitted  to  Martin  Bucer  and  Peter  Martyr,  who  returned 
it  without  any  observation  upon  it ;  and  how  could  these 
persons,  who  were  Cranmer's  friends,  have  done  this,  if 
they  believed  in  the  doctrines  o£  Predestination,  Election, 
and  Reprobation,  which  are  not  declared  in  the  Book  of 
Common  Prayer  ?     Is  it  clear  that,  in  1549,  the  date  of  the 
int  Prayer  Book  of  Edward  6,  these  were  the  opinions  of 
ovao  the  German  Reformers  ?    Did  they  adhere  to  these  doc* 
trioes?    I  believe  this  is  not  quite  so.    I  find  it  stated  by 
Biibop  Burnet,  in  his  History  of  the  Reformation,*  speaking 
^  the  doctrine  of  Absolute  Decrees,  which  is  the  doctrine 
^ifCslvin,  and  said  to  be  that  of  the  early  Reformers, — 

Hie  Germans  soon  saw  the  ill  effects  of  this  doctrine.    Luther 
*  2  ToL  (Ozt  1829),  P.  i.,  p.  234. 
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Am.  t.  dumged  hk  niiiid  about  it,  and  Mehmctbon  oponlf  irnt  WffvM 
^■/"Tj*  it,  and  since  that  time  tbe  whole  stream  of  the  LatWaa  cbmtlNi 
Bp,  a^  fftirfir  ^  ^^^^  ^®  other  way.  But  both  Calvin  and  Bacer  were  sUIl  for 
maintaining  the  doctrine  of  tboee  Decrees,  only  they  warned  tbe 
people  not  to  think  much  of  them,  since  they  were  secrets  wluch 
men  could  not  penetrate  into;  bnt  they  did  not  so  clearly  ihov 
how  these  consequences  did  not  flow  from  such  opinions.  Hooper, 
and  many  other  good  writers,  did  often  dehort  the  people  hm 
entering  into  these  curiosities,  and  a  Caoeai  to  that  same  puipssi 
was  pot  afterwards  into  the  Artide  of  the  Glnireh  aboor  PJNi» 
thMtioa. 

So  that  the  Grermans  themselvea  had  changed  tbdr  op- 
nions  as  to  the  propriety  of  aetting  thia  doctrine  forth  n  • 
dogma  of  faith.  They  soon  saw  its  ''ill  effects;**  Ludier 
^  changed  his  mind  about  it  ;**  Melancthon  **  wrote  sjpiiM^ 
it;'*  whilst  Calvin  and  Bucer  were  for  maintaining  the  doc^ 
trine.  This  may  be  a  good  reason  why  the  Reformers  Si 
not  proclaim  and  lay  it  down  as  a  dogma  of  faith  for  dn 
Church  of  England ;  and,  supposing  they  did  embrace  dif 
doctrines  of  Cidvin,  that  seems  to  be  a  reason  why  a  <<  CawaaC 
was  put  into  the  Article  on  Predestination,  whidi  was  mft 
made  a  dogma  of  Faith  of  the  Church  of  England^  but  mm 
left  open,  in  order  to  obtain  as  many  subscriptions  as  tfc^ 
could*  That  no  determination  was  come  to  tends  stroo^y 
to  show  that  this  was  not  intended  to  be  one  of  the  doo- 
txines  of  the  Church  of  England. 

As  I  have  already  said,  it  is  quite  impossible  to  follow  t!» 
learned  Counsel  through  all  the  authorities  be  referred  ti%-* 
Cranmer^  Martin  Bucer,  Peter  Martyr,  and  the  rest  of  tbe 
early  Reformers,  and  the  quotations  from  tbe  Zurich  LdUt^ 
It  was  said*  that  Bishop  Jewell,  writing  to  Peter  Martyrif 
stated  that  tbe  English  Reformers  had  '^  pared  eveiythim 
away  to  the  quick ;"  that  there  was  not  a  difference  in  docimp 
<'by  a  nail's  breadth*'  between  themselves  and  theGennM 
I  do  not  recollect  whether  the  date  of  thb  letter  was  befive 
or  after  the  retractation  (if  it  may  be  so  called)  of  the  doC; 

*  By  Dr.  Bayford,  in  his  Aignment 

t  7th  February,  1562.    Zurich  Letters,  Elizab.  Series  (Ed.  FskV 
Soc.  1842),  First  Portion,  p.  100. 
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die  of  Predetdnation.    It  does  not  appear  whether  Pre-      Aoo.  2. 
Hrtiiiatioii  was  part  of  the  doctrine  in  which  there  was  so     qI^lZ^ 
tde  difference  between  them.     Whether  that  doctrine  was  Bp,  of  Exdtr. 
nbraced  at  that  time  in  Germany,  or  whether  the  English 
lefinmera  ever  went  to  the  extent  of  Calvin,  is  not  quite 
leartained. 

Again,  in  the  time  of  Edward  6,  it  does  not  appear  that 
bare  was  a  universal  consent  to  the  doctrinea  of  Calvin 
DOBgst  the  Reformers ;  and  unless  they  did  go  to  that 
xtent.  It  is  not  to  be  supposed  that  Cranmer,  Ridley,  and 
rfAner  would  have  expressed  opinions  privately  contrary 
1  tlioae  which  are  the  publicly  declared  doctrines  of  the 
IiotcIi  of  England.  But  even  if  they  have  done  gOf  I 
aptU,  it  is  the  collective  declaration  of  the  whole  body  of 
tifivmersy  and  not  the  opinions  of  individuals,  however 
MpectaUe  for  their  piety  and  learning,  that  must  guide  the 
edsioii  of  the  Court. 

It  may  be  admitted,  and  strongly  admitted,  that,  in  the 
liter  part  of  the  reign  of  Elizabeth,  the  doctrines  of  Calvin 
ad  obtained  a  much  stronger  hold  upon  the  minds  of  the 
eo|de  of  this  country,  and  that  many  of  the  persons  who 
■?e  been  re(brre<l  to  did  embrace  the  doctrine  of  Predes^ 
ination  and  Election.  But  we  roust  recollect  that  the 
Mdea  of  1562  are  the  same,  in  effect  and  substance  (with 
sue  verbal  alterations),  as  those  of  15d2,  and  the  Articles 
if  U62  must  be  construed  by  those  of  1552,  so  far  as  they 
free  together.  If  there  is  any  difference  in  substance,  it  is 
»fhe  Articles  of  1552  that  recourse  must  be  had.  But  in 
nipect  to  the  doctrine  of  Baptism  there  is  no  difference, 
la  the  Articles  of  15S6,  there  was  a  difference ;  there  was 
■  alteration  as  to  the  Baptism  of  infants ;  one  of  those 
Anicilea  contained  a  declaration  with  respect  to  the  salvation 
if  infimU  who  were  baptized,  which  was  afterwards  (in 
Utt)  inserted  in  a  Rubric  prefixed  to  the  Confirmation  Ser- 
vice^ and  at  the  last  revision,  in  1662,  it  was  transferred  to  a 
kbric  at  the  conclusion  of  the  Office  for  the  Ministration 
if  Public  Baptism  of  Infants.  But  what  I  was  about  to 
*imt  to  is  this :  at  the  end  of  the  Article  of  1536,  declar- 
%  that  **  infants  and  children  dying  in  their  infancy  shall 

VOL.  VII.  2  K 
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A  CO.  2,       undoubtedly  be  saved  thereby/'   were  added  the  words, 

Gorham  v  "  *"^  ^^^^  "°^'"  According  to  the  interpretation  of  that 
Bp.  of  Exeter^  Article,  if  children  who  had  been  baptized  died  without 
committing  actual  sin,  they  were  savedj  <*  else  not."  But 
this  damnatory  clause  (if  it  may  be  so  termed)  was  left  out 
in  the  Rubric  of  1549 ;  and  it  is  not  any  part  of  the  d(W- 
trine  of  the  Church  of  England  that  Baptism  is  absolatdy 
necessary  to  salvation  :  highly  necessary  and  important  it  Jii 
where  it  is  to  be  had.  It  is  the  doctrine  of  many  of  tiie 
authorities  referred  to  by  Counsel,  that  it  is  not  the  want  of 
the  Sacrament  that  would  deprive  us  of  its  benefit,  butitii 
the  wilful  neglect  and  contempt  of  it  (for  where  it  cm 
be  had,  it  ought  to  be  had)  that  will  incur  the  penalty  of 
the  loss  of  salvation. 

This  appears  to  me  to  be  the  strong  ground  taken  by  tht 
learned  Counsel  for  Mr.  Gorham,  that,  the  doctrines  of  die 
Reformers  being  Calvinistic,  the  Articles  of  the  ChnnAi 
being  framed  by  them,  must  be  taken  in  a  Calvinistic  senie. 
Then  you  must  show  how  far  Cranmer,  and  Ridley,  and 
Latimer,  and  the  other  Reformers  of  our  Church,  adopted 
the  doctrines  o£  Calvin  as  the  doctrines  of  that  Churck 
Their  private  opinions  are  not  sufficient.  The  Court  ciii' 
not  travel  through  a  long  list  and  chain  of  authoritiefi  is 
order  to  see  how  far  each  individual  went  in  his  acknoww 
ledgment  of  these  doctrines ;  it  must  determine  the  quesdflii 
upon  the  general  acts  of  the  Church,  publicly  declared  « 
the  acts  bf  the  body,  and  not  upon  the  opinions  of  iodi* 
viduals. 

I  have  said  that,  in  the  latter  part  of  Queen  Eliaabedi'i 
reign,  these  doctrines  had  taken  strong  possession  of  the 
minds  of  the  people  of  this  country.  We  know  thaty  in  the 
interval  between  the  reign  of  Edward  6  and  the  acceasioo  of 
Elizabeth,  in  the  reign  of  Mary,  a  great  number  oidergj* 
men  lefl  this  country  and  went  into  Germany,  and  thm 
coming  into  communication  with  the  German  Refaniieii» 
imbibed  much  of  their  principles,  and  undoubtedly  manyrf 
them,  during  their  residence  abroad,  did  receive  very  strong 
impressions  in  favour  of  the  doctrines  of  Calvin.  Bat  tbii 
was  not  the  case  with  all,  and  these  doctrines  were  not  le* 
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1  here  generally  in  1562 ;  though  there  is  evidence  to  Aug.  2i 
thmt,  at  the  University  of  Oxford,  the  books  from  Q^^^j^  ^ 
I  a  dioice  was  given  to  the  students  were  of  a  Cal-  Bp,  of  Extier, 
ic  character^— for  it  appears  from  Wood's  Historta  et 
mitaies  UnhersiiaiU  OxoniensiSf*  that^  in  the  year  1596 
)],  the  works  for  the  selection  of  the  lower  classes  of 
nts  consisted  of  Nowell's  Greater  Catechism,  Calvin's 
'Jtismf  Hyperius's  Elements  of  the  Christian  Religion ^ 
be  Heidelburg  Catechism;  for  the  higher  classes,  Bui- 
r^a  Catechismjbr  Adults,  Calvin's  Institutes^  the  Apology 
\e  Church  of  England^  or  the  Articles  of  the  Church  of 
fsnd.  Nor  was  the  University  of  Cambridge  much 
id  in  this  respect ;  for  we  find  that,  about  this  time,  a 
serious  question  arose  with  respect  to  the  Calvinian 
inesy  and  we  have  an  account  of  that  dispute  in  Strype's 
of  Archbishop  fVhitgi/Lf  What  was  the  result  ?  A 
ber  of  that  Univwsity  had  preached  a  Concio  ad  Clerum, 
lich  he  not  only  attacked  the  writings  o£  Calvin  and 
r,  but  indulged  in  personal  invectives  against  them» 
a  complaint  was  made  by  the  Heads  of  the  University 
rchbishop  Whitgift ;  they  had  ordered  the  preacher  to 
ct  what  he  had  said,  and»  not  being  satisfied  with  his 
ctation,  they  applied  to  Archbishop  Whitgift  to  inter^ 
He  did  interfere,  and  a  more  satisfactory  retractation 
obtained ;  but  the  Archbishop  did  not  approve  of  the 
Bedings  of  the  University.  When  that  question  be- 
n  the  University  and  the  Archbishop  was  settled,  the 
er  induced  the  Archbishop  to  lay  down  some  rules,  to 
ne  the  disputations  in  the  Schools  and  the  Condones  ad 
vm  within  certain  bounds;  and  this  led  to  the  Nine 
loaitions,  called  the  *<  Lambeth  Articles/'  which  were 
m  up  in  1595  by  Archbishop  Whitgifl,  Dr.  Wbitaker, 
ins  Professor  of  Divinity,  and  two  Bishops,  and  were 
down  to  Cambridge.  What  was  the  consequence? 
le  Propositions  went  the  full  length  of  the  whole  doc- 
m  of  Calvin ;  but  they  were  not  approved,   and  were 

I  VOL  (Oxen.  1674),  p.  296. 

Life  mad   Acts  of  Archbishop   Whitgift   (Lend.   1718),    B.   iv. 
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Aucf.  2.       not  permitted  to  remaiQ  in  force;  ibe  Queen  insiBled  that 
(J^        they  should  be  silspendedi  and  Archbishop  Whi^ift  was 
Bp.  cf  EreUr,  obliged  to  comply.     But  another  circumstance  occarred 
shortly  after ;  Dr.  Baro^  Lady  Margaret  Professor  of  "DlwU 
nity,  preached  against  the  doctrines  of  Calvin  and  Bueefv 
and  with  the  same  result.    These  Lambeth  Artides  were  to 
have  formed  the  authority  for  proceedings  against  him; 
but,  as  1 8aid>  they  were  suppressed  by  the  Queen,  who  wu 
displeased .  with  them,  either  because  her  prerogative  wsi 
invaded,  or  because  they  had  been  set  forth  as  oontaioHf 
the  doctrines  of  the  Church  of  England;  and  Arcbbisbop 
Whitgifl  was  obliged  to  consent    This  was  all  done  by  pi* 
vate  individuals*  in  their  private  capacity,  and  I  can  oo^ 
loc^  at  these  matters  as  the  private  opinions  of  Archbiaiiop 
Whitgift,  Dr.  Baro,  and  others^  which  can  have  no  bindiflf 
effect  upon  anybody,  and  cannot  influence  in  any  mesiare 
the  decision  of  a  Court    But  after  the  death  of  Queen  11* 
zabeth,  the  Lambeth  Articles,  whidi  had  been  suppreaed 
by  her,  seem  scarcely  to  have  been  heard  of.    At  the  Con- 
ference at  Hampton  Court,  King  James  had  never  heard  of 
them,  and  did  not  understand  what  they  were.     They  wen 
explained  to  be  propositions  relating  to  some  controvcnssist 
Cambridge  concerning  Predestination.    This  may  be  Bnttid 
in  Cardwell's  Ckmferenees^* 

A  good  deal  has  been  said  about  Archbishop  Bancroftr" 
or  not  so  much  about  his  opinions  as  those  of  Mr.  Regent 
his  chaplain.  But  I  think  there  is  good  reason  to  dodit 
whether  the  opinions  of  Archbishop  Bancroft  were  vsiy 
accurately  expressed  by  his  chaplain  Rogers;  for  I  find  is 
Lord  Clarendon's  Histoiy  qf  the  R^fdiwnf  the  followi^f 
account  of  the  death  of  the  Archbishop  :— 

He  had  scarce  performed  any  part  of  the  office  of  a  ]^bop  id 
the  Diocese  of  London  when  he  was  snatched  from  theneo  id 
promoted  to  Canterbury  upon  the  never-enough  lamented  deril 
of  Dr.  Bancroft,  that  Metropolitan  who  understood  the  ChwA 
excellently,  and  had  almost  rescued  it  out  oi  the  hands  of  Ai 
Calvinian  party, — 

*  Hifttory  of  Conferences  (Oxf.  1840),  c.  ir.  p.  185. 
t  B.lp.68(Oxtl702). 
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es  not  look  like  favouring  the  Calvinistic  doc*       Auo.  2. 

Gorham  r. 

ich  sabdaed  the  tmnily  spirit  of  the  NonconformiBtSy  '^'  "^ 
T,  the  Conference  at  Hampton  Court;  countenanced 
STWtest  parts  in  learning,  and  disposed  the  clergy  to  a 
€iat9e  of  study  than  they  had  been  accustomed  to ;  and 
Ived  would  quickly  hare  extinguished  all  that  firs  in 
lich  had  been  kindled  at  Geneva ;  or  if  he  had  been 
ly  Bishop  Andrews,  Bishop  Ovend,  or  any  man  who 
and  loved  the  Chureh»  that  infection  would  easily  have 
aty  which  could  not  afterwards  be  so  easily  expelled. 

well's  Conferences*  it  appears,  very  much  to  the 
t  as  I  have  quoted  from  Clarendon,  that,  had 
he  would  have  driven  out  the  Calvinistic  doc- 


y  the  doctor  (Reynolds)  moved  that  this  proposition, 
ons  of  the  Minister  is  not  of  the  essence  of  the  Sacra* 
ht  be  added  unto  the  Book  of  Articles,  the  rather 
t  some  in  England  had  preached  it  to  be  essential :  and 
he  remembered  the  nine  orthodoxal  assertions  con- 
unbeth.  His  Majesty  utterly  disliked  that  first  part  of 
for  two  reasons. 

s  stated,  and  the  Bishop  of  London  (Dr.  Bancroft) 
le  time  to  have  denied  the  orthodoxy  of  the  Lam- 

ies. 

her  part  for  the  nine  assertions,  his  Majesty  could  not 
nswer,  because  he  understood  not  what  the  Doctor 
lose  assertions  or  propositions  at  Lambeth ;  but  when 
med  his  Majesty,  that  by  reason  of  some  controversies, 
!ambridge,  about  certain  points  of  divinity,  my  Lord's 
ibled  some  divines  of  especial  note,  to  set  down  their 
bkh  they  drew  into  nine  assertions,  and  so  sent  them 
isrsity,  for  the  appeasing  of  those  quarrels ;  then  his 
(wered ;  "  first,  that  when  such  questions  arise  among 
le  quietest  proceeding  was,  to  determine  them  in  the 
I,  and  not  to  stuff  the  book  with  all  conclusions  theo- 
icondly,  the  better  course  would  be  to  punish  the 

♦  Second  Day,  c.  iv.  p.  184. 
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Aug.  2.       broachers  of  false  doctrine,  as  occasion  should  be  offiBred:  for 
~~ —         were  the  Articles  never  so  many  and  sound,  who  can  pretent  the 
Bp  of  Exeter,  contrary  opinions  of  men  till  they  be  heard  ?" 

Upon  this,  the  Dean  of  St.  Paul's  referred  to  the  contro* 
versy  at  Cambridge^  and  spoke  of  some  teaching  that  all 
persons  once  truly  justified,  though  they  fell  aflerwardi 
into  grievous  sins,  and  died  without  repentance^  were  yet 
saved  :— 

In  utter  dislike  of  this  doctrine  his  Majesty  entered  into  a  longer 
speech  of  Predestination,  and  Reprobation,  than  before,  and  of  tks 
necessary  conjoining  repentance  and  holiness  of  life  with  true 
faith :  concluding,  that  it  was  hypocrisy,  and  not  true  josti^riDg 
faith,  which  was  severed  from  them :  for  although  Predestinatkm 
and  Election  depend  not  upon  any  qualities,  actions,  or  worb  of 
man,  which  be  mutable,  but  upon  God  his  eternal  and  immutable 
decree  and  purpose ;  yet  such  is  the  necessity  of  repentance,  ifier 
known  sins  committed,  as  that,  without  it,  there  could  not  b& 
either  reconciliation  with  God  or  remission  of  those  sins. 

Bancroft  was  a  person  likely  to  drive  all  Calvinian  doc- 
trines out  of  the  Church  ;  for  Bancroft's  real  opinions  I  tike 
from  Clarendon's  History  of  the  Rebellion. 

I  am,  therefore,  of  opinion  that  the  private  opinione  of 
these  individuals,  their  learned  opinions,  are  not  authoridee 
by  which  the  Court  is  to  be  guided ;  that  they  are  only 
expressive  of  their  own  sentiments,  and  can  have  no  bind-  ' 
ing  effect  on  the  Court,  unless  you  can  show  that  the  wordi 
of  the  Public  Services  of  the  Church  cannot  be  constrael 
but  in  an  ambiguous  sense.  If  the  words  are  indeed 
doubtful  or  ambiguous,  and  they  cannot  be  construed  bf 
reference  to  other  Services  and  acts  of  the  Church,  then  it 
might  be  right  and  proper  to  advert  to  the  opinions  of  theee 
persons ;  but  so  long  as  the  Articles  and  Services  of  tlie 
Church  are  reconcilable,  and  not  only  reconcilable^  bat 
necessarily  consistent,  according  to  the  usual  and  cfdSsxuj 
interpretation  of  the  words,  you  are  not  at  liberty  (as  Biehep 
Conybeare  says)  to  put  another  and  a  different  interpretr 
tion  upon  them ;  but  you  must  take  the  doctrines  laid  dovo 
in  the  Baptismal  Services,  and  in  other  Services,  and  the 
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tries  and  Articles^ — which  were  adopted  by  the  Church       Ano.  8. 
confirmed  by  the  Legislature^ — you  must  take  those     Q^jiam  r 
rines  and  expressions  in  their  true  and  literal  sense^  and  Bp,  of  Exeter. 
Indulge  in  any  fanciful  explanations  founded  upon  opi- 

8  expressed  by  private  individuals. 

his^  I  think,  would  dispose  of  this  part  of  the  question  : 
[  protest  against  being  obliged  to  go  through  all  the 
lorities  which  have  been  cited  (very  properly)  at  the 
The  Articles  must  speak  for  themselves ;  their  lan- 
gpe  it  precise  and  determinate,  and  is  not,  I  repeat^  to 
nterpreted  by  the  opinions  of  individuals, 
am  not  aware  that  it  is  necessary  for  the  Court  to  Result : 
ipy  more  time  upon  this  question.  The  point  to  be 
rtained  is,  the  doctrine  of  the  Church  of  England — does 
Church  hold  the  doctrine  of  Baptismal  Regeneration  or 
^     Another  point  is, — does  Mr.  Gorham  deny  that  doc- 

9  ?  It  is  clear  from  the  whole  tenour  of  his  examina- 
,  and  from  the  Argument  of  his  Counsel,  that  he  does^ 
lat  he  is  opposed  to  the  doctrine  of  Baptismal  Regenera- 

He  says  that  the  child  must  receive  an  act  of  grace 
lake  the  Sacrament  of  Baptism  of  beneficial  effect ;  that 
ngn  is  not  the  thing  signified.     Undoubtedly  it  is  not ; 
I  say  the  Church  has  declared  that^  at  the  moment  of 
tiam,  the  child  does  receive  the  benefit  of  the  new  birth  ; 
liough  the  words  may  appear  to  have  a  reference  to  the 
nan  Catholic  doctrine  of  the  opu*  operatum,  that  the  child 
sves  spiritual  regeneration  at  Baptism ;  spiritual  rege- 
(ttOQ)  according  to  the  Articles  and  Formularies  of  the 
[rchf  is  given  at  Baptism;    spiritual  regeneration  is 
fed  for^  and  thanks  are  given  for  spiritual  regeneration 
ived.    Therefore,  if  it  be  the  doctrine  of  the  Church  of 
^landy — and  it  is  declared  to  be  so, — that  children  are 
aierated  at  Baptism,  and  are  undoubtedly  saved  if  they 
before  committing  actual  sin,  Mr.  Gorham  does  main-     The  doctrine 
doctrines  opposed  to  those  of  the  Church  of  England.    ^^  "  p^^^nt^J 
lien  what  is  the  consequence?      Has   the  Bishop  of  opposed  to  that 
tor  shown  sufficient  cause  why  he  should  not  institute  ^^  ^^  Church. 
Gorham  to  the  Living  of  Brampford  Speke?     If  he 
thcD  the  Bishop  is  entitled  to  be  dismissed,  and  with 
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Aug.  2.       costs.     I  am  clearly  of  opinion  that  Mr.  Grorham  has  miin. 

Qffrliff^  y.     tained  doctrine  opposed  to  the  doctrine  of  the  Church  of 

Bp.  of  ExtUr,  England^  and  that  the  Bishop  has  shown  sufficient  csnie 

why  he  does  not  institute  him  to  the  Vicarage  of  Brampfoid 

The  Bishop  Speke.     Consequently,  the  Bishop  must  be  dismissed,  snd 

dismissed.         dismissed  with  his  costs. 

Proctors  i^Bowdkr,  for  Mr.  Gorham ;    TWZbt,  for  the  Biihop  of 
Exeter. 


August  9. 

■ 

A  testator,  at  Hatnbs  t».  HiLL.-^C(iflr#e.^-Th]s  was  a  businesi  sf 
?uV.^'SL*l[ted  proving  divers  codicils  to  the  will  of  Mr.  George  Hayne^ 
and  attested  who  died  21st  January,  1849,  promoted  by  his  relictp  niff 
made  two  co-  d***T  legatee  for  life,  named  in  the  will,  against  Mrs-BtA 
dicillary  addi-  Hill,  one  of  the  children  of  the  deceased,  and  one.of  tbs 
1*833  an?llB36  substituted  residuary  legatees ;  the  executors  havii^  ifr 
and    fiye    si-  nounced. 

"on/  i^lMO.  '^^^  ^^'^  (^^'  "^^^^  ^^  ^^  ®^  ^P"*^*  ^®^^'  ooosblsd 
]848,andl844i  of  six  sheets  of  brief  paper,  attached  to  each  other  intkl 

all  of  whieh  ^^^^|  manner,  the  body  of  the  will  terminaiinr  about  ihl 
were  unattest-     . , ,,       ^    ,      ,.«.,      i  i       .    ,  . ,      •         •     *^^ 

ed,  and  in  1847  middle  of  the  fifth  sheet,  the  sixth  or  outside  sheet  havnf 

duly  executed  y^^  endorsed  •'  WiU  of  George  Haynes,  Esq."  It  wH 
a  codicil,  on  a.        ,,        ,,  ,  -"  /,,._^ 

separate  paper,  signed  by  the  deceased,  and  attested  by  three  witDCiM 

5««cribed  as^  a  xhis  instrument  was  not  in  dispute.  Two  additions  (A  1 
^]l .  "—Held,  and  A  2),  written  on  the  lower  half  of  the  fifth  aheel  of  tM 
that  the  five  ^\\\^  g„j  j^ted  respectively  5th  November,  laSS,  and  U 
dicillary  addl-  January,  1836,  unattested  (considered  as  codicils»  tbaogk 
tions  of  1840,  not  so  described),  were  likewise  not  disputed,  being  prior  io 
w^^o^t^^^  date  to  the  Wills  Act.    Other  additions,  immediately  fid* 


dered  yalid  by  lowing,  on  the  back  of  the  fifth  sheet  and  the  inside  of  tb 
ielT.^iI^t  bli^  ^^  ^  outside  sheet,  namely,  A  S,  dated  Snd  DeoBmlMr, 
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IMO,  A  4,  dated   1st  December,   1840,  A  5,   dated   12th       Auo.  9. 
Jme,  184S,    A  6,    dated  4lh   February,   1844,    and   A  7,  ^^    T^jja 
dated  16th  December,  1844,  were  likewise  signed  by  the     '^^^ 
testator,  and  unattested^    On  a   separate  paper  (C)  was  ^f  j^,  execution 
written  a  codicil,  dated  11th  March,  1847,  comniencing,  part  of  the  will 
"By  this  codidl  to  my  will,"  which  contained  a  bequest  to  ®^  ^®  ^^^'• 
liie  testator's  wife,  **  independently  of  all  other  bequests  in 
BDy  said  will."     This  codicil  was  duly  executed  by  the  de^^^ 
6etsed  and  attested  by  two  witnesses. 

The  Allegation  propounding  these  papers  pleaded  the 
before-mentioned  facts,  and  that  the  testator,  who  had  been  a 
merchant  at  Trieste,  returned  to  this  country  in  the  autumn 
of  1847,  having  previously  (in  June,  1847)  deposited  a 
iealed  packed  with  his  confidential  clerk,  containing  his 
will  and  the  papers  A  1  to  A  7,  inclusive, — the  cover  or 
envelope  (B)  being  brought  into  the  Registry, —  which 
(lieket  was,  in  1848,  brought  to  England  by  a  friend  of  the 
bstator,  and  delivered  to  R.G.,  in  whose  custody  it  re* 
Bttdned  until  the  testator's  death,  when  it  was  opened  in 
the  presence  of  his  family.  It  further  pleaded  that  the  codi* 
cfl  (C),  which  was  dated  at  Trieste,  and  was  not  enclosed 
b  the  same  envelope  as  the  will  and  additions,  was  found, 
after  the  testator's  death,  locked  up  in  his  private  writing- 


Ihe  admission  of  this  Allegation  was  opposed,  the  real 
qaestion  being  whether,  on  this  state  of  facts,  the  additions 
to  die  will,  marked  A  8  to  A  7,  were  rendered  valid  by  the 
cnendon  of  the  codicil  (C). 

IV.  Haggard  and  Dr,  Jenner,  in  opposition  to  the  A116-'  June  5. 
gstfon.— The  papers  in  question  were  not  codicils  at  the  **''*"*'• 
time  of  their  execution.  The  rule  of  law  is  binding  in  this 
cne«  Codicils,  to  form  part  of  a  republished  will,  must  be 
CMcaffd  codicils.  Smart  v.  Prujean.*  Croker  v.  Herlford,\ 
^HniUm^X  ^c  object  of  the  Allegation  is  to  induce  the 
Covt  to  grant  probate  of  unexecuted  papers  as  codicils, 
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Aug.  9.       simply  by  virtue  of  a  codicil  referring  to  the  will,  bit 
Haunes  v  Hi&.  ^^^^^  ^^^8  not  in  terms  ratify  or  refer  to  them. 

Sir  J.  Dodson,  Q.  A.,  and  Dr.  JR.  Phillimore,  in  support  of 
the  Allegation.  We  say  that  the  five  codicils,  A3  to  A  7, 
are  rendered  effectual  by  the  subsequent  codicil  (C)  of  1847. 
There  is  a  wide  distinction  between  the  cases  of  SmMrt  ▼. 
Prufean  and  Croker  v«  Hertford,  and  this  case.  Here  the 
codicils  are  written  on  the  same  paper,  and  were  found  in  the 
same  place,  and  all  were  endorsed  as  **  the  will "  of  the  tei- 
tator.  The  execution  of  a  codicil  makes  valid  allalteratioDS 
in  the  will.  These  seem  to  be  alterations  and  additions,  in- 
tended to  be  confirmed  by  the  last  instrument,  rather  than 
codicils.  Re  WMaston,*  Ingqldby  v.  Ingoldby,f  Skmner 
V.  Ogle.l  The  question  is,  what  the  testator  meant  bj 
**  will  "  when  he  executed  the  codicil  (C).  He  has  shown 
throughout  that  he  considered  these  memoranda  as  part  and 
parcel  of  his  will.  This  is  the  first  time  the  Court  has  been 
called  upon  formally  to  decide  this  question  where  the 
scripts  were  upon  the  same  paper.  Re  Barke,i  tt$ 
Mogg.W 

\ 
July  20.  Sir  H.  Jennbr  Fust.  ^  ] 

These  papers,  it  is  clear,  cannot  be  entidedto    ^ 


probate  propria  vigore ;  therefore,  if  they  are  to  be  con- 
sidered as  forming  part  of  the  will  of  the  deceased,  they 
must  be  made  so  by  means  of  some  other  instrument,  ca- 
titling  them  to  the  probate  of  the  Court,  as  additions  cr 
codicils  to  the  will  of  1833.  The  question  is,  whether  aof 
other  document,  signed  by  the  deceased  and  executed 
according  to  the  requisitions  of  the  Statute,  will  give  efict 
to  them. 

The  paper  of  1847,  which  is  called  a  codicil, — the  othen 
are  not  called  codicils,  and  are  not  described  by  any  titk," 
is  posterior  in  date  to  all  the  papers  written  by  the  deoeaiei 
That  is  signed  by  him,  and  is  attested  by  two  wiUiciani 
This  paper  was  found  separate  and  apart  from  the  othen^ 
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indUie  question  is,  whether  this  codicil  has  or  has  not  such       Auo.  9. 
m  effect  as  will  give  operation  to  the  previous  papers,  as  a  /7_„^~J^  jy^ 
repablioatioo  of  those  papers,  and  making  them,  therefore, 
eodidls  duly  executed ;  that  is,  whether  this  paper  should 
hire  the  effect  of  rendering  valid  instruments  which  are  in 
themselves  nnll  and  void. 

The  question,  undoubtedly,  is  one  of  very  great  import- 
sDoe  to  the  parties,  and  there  is  a  diflBculty  which  necessa- 
rily attends  the  raising  of  it  in  the  present  shape,  because 
die  Allegation  propounds  all  these  papers  as  together  con* 
tuning  the  will  of  the  deceased,  and  the  latter  as  the  codi- 
cil. Therefore  part  of  this  Allegation  is  necessarily  admis- 
aUe.  If  the  Court  should  be  of  opinion  that  those  additions 
which  bear  date  after  the  1st  January,  1838,  cannot  be  con* 
fidered  as  parts  of  the  deceased's  will,  still  that  part  of  the 
All^^tion  which  propounds  the  will,  the  two  additions  A  1 
nd  A  2,  and  the  last  codicil,  must  be  admitted  to  proof. 
Ik  Allegation,  under  these  circumstances,  would  require 
to  be  reformed. 

The  codicil  which  bears  date  the  12th  June,  1843,  is  to 
this  effect :  *'  I  hereby  nominate  and  appoint,  as  joint  trustee 
md  executor  under  this  my  will,  Edward  James  Smith,  Esq., 
■J  brother-in-lawy  instead  of  my  friend,  Charles  Porcher 
Long,  Esq.,  deceased,  and  having  assigned  over  to  the 
kiperial  Life  Insurance  Company,"  &c.  This  was  pointed 
Oit  by  Counsel  as  showing  that  the  testator  considered  this 
■  an  additional  part  of  the  will ;  and  undoubtedly  such 
voold  be  the  interpretation  of  that  codicil, — that  he  consi- 
dered it  a  part  of  his  will,  and  one  of  the  other  additions 
has  reference  to  the  body  of  bis  will.  Therefore  it  is  con- 
taded  that  it  is  quite  clear  the  deceased  himself  considered 
vd  intended  that  these  papers  should  operate  as  part  of  his 
ttttsmentary  disposition.  Of  that  intention  the  Court  has 
Is  doubt  whatever ;  but  the  question  is,  not  what  the  de- 
itBseed  intended,  but  whether  he  has  put  his  intention  into 
lieh  a  shape  that  the  Court  can  give  effect  to  it.  This  is  not 
the  first  time  the  question  has  arisen ;  it  has  occurred  several 
times,  particularly  in  the  Marquess  of  Hertford's  Case,  when 
the  whole  subject  was  considered. 
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AvQ,  9.  Th^  codidl  of  1847  confinns  and  republjdics  tbe  f^l«i*^ 

BavtwTnUL  ^^  ^^^  there  can  Ue  np  doubt,  becaufo  effaey  «a4ifii|L is « 
republication  of  the  will,«-«4md  this  ia  a  codicil  fi^  19V^9 
which,  therefore,  haa  the  effect  oi  republitbing  tJ^  WiU  q( 
1833,  together  with  the  two  codidla  which  bear  dal0  \^nn 
the  Ist  January,  1838.     It  is  true  that,  over  and  or^f  HfffM^ 
it  has  been  ruled,  here  and  elsewhere,  that  a  paper  jnftv- 
tnally  executed,  not  having  effect  in  itaelf,  majr^.  bjr  tbff 
execution  of  a  subsequent  instrument)  have  operation  f.  ap^ 
under  the  Statute  of  Frauds,  a  paper»  not  auffideot  to  piM 
real  estate  in  itself,  has  been  rendered  effectual  by  the  tUt 
cqtion  of  a  subsequent  codicil  duly  executed. 

The  paper  of  1847  republishes  the  will.   Tlie  queiliM 
then  arises,  What  is  tbe  will  ?    The  will,  before  tbe  9M»» 
tion  of  these  codicils,  was  tbe  will  of  1833,  together  wiA 
th^  two  codicils  of  1833  and  1836.   That  vaa  the  whqkrf    \ 
tbe  will ;  a  codicil,  therefore,  which  republiahea  ^e  viD^    \ 
republishes  the  will  and  these  two  eodidls^  but  I  am  aMi    j 
has  no  effect  whatever  upon  the  other  papers,  which  anecoBr    \ 
aidered  to  be  additions  to  the  will,  though  the  deceaeed  may    * 
have  meent  and  intended  to  refer  to  these  papera.ttiidflr  fhi    | 
description  of  "  will,*'  as  well  as  to  the  main  mb<i»w  tf  j 
the  will  and  the  two  codicils  A  1  and  A  SL    L  am  aMi    \ 
according  to  the  Marqueu  rf  Hertfyria  Cmn, .  that  the  ior 
eluding  under  the  description  of  <<wiir'  that  which  i«  Bi 
part  of  the  will,  is  not  sufficient.    I  cannot  find  a  distinctiai 
between  that  case  and  the  present.    I  regret  that*  on&rtav 
nately,  the  Court  is  so  placed  that  it  eannot  give  efieetlotb 
intentions  of  the  deceased.    I  cannot  consider  theoe  acbfr 
tions  as  part  of  the  will  of  the  deceased^  legally  and  taebnir 
cally  speaking.    There  being  an  instrument  legally  entttbd 
to  the  character  of  a  wilU  and  two  codicils^  here  ia  a  thiid 
codicil,  which  republishes  the  will.    I  cannot  understtfKl 
that  there  is  any  ground  upon  which  this  case  ia  to  be  dilr 
tinguished  from  that  of  the  Marquess  ttf  Hertford'    U*^ 
unfortunately  a  case  in  which  the  intentions  of  the  decemfi 
must  be  defeated  ;  but  the  Court  is  bound  by  the  decision  of 
the  superior  Court  in  that  case,  which  affirmed  the  deciiioo 
of  this  Court,  on  principle. 


PBIBOOATIVB  COUHT.  Ml 

!ourt  was  pressed,  if  possible,  to  determine  the  case       Ano.  9. 
Imission  of  the  Allegation ;  but  the  Court  is  placed  n^^     n^ff. 
ime  difficulty^  because  there  are  several  alterations  in 
srs»  and  the  will  is  propounded  and  the  first  two 
In  the  codicil  of  1847  there  ar«  interlineations^ 
d  by  the  initials  of  the  deceased  in  two  places^  and 
re  pleaded  to  have  been  made  before  the  execution. 
in  do,  having  expressed  my  opinion  as  to  what  the 
result  will  be,  is,  to  direct  the  Allegation  to  be  re-     Allegation  to 
by  striking  out  all  the  articles  which  refer  to  the  ^  ^«^o"»«'- 
n  of  the  papers  A  3  to  A  7. 


ately»  at  the  petition  of  both  Proctors,  the  Judge  Aug.  9. 
d  his  decree  of  the  SOtb  July,  wherein  he  bad 
the  Allegation  to  be  reformed,  and  rejected  the 
0q ;  and,  by  Interlocutory  Decree^  with  the  consent 
'roctor  for  the  party  opposing,  he  decreed  Letters  of 
itration,  with  die  papers  A«  Al,  A  2,  and  C,  as  the 
th  three  codicils  of  the  deceased,  to  be  granted  to 
lynes,  relict,  and  residuary  legatee  for  life  named  in 

n  s—J9alihirfl,  for  the  party  propoanding  the  papers  $  CWnnqf, 
irtf  opposiiig. 


OP  TRINITY  TERM,  AND  OF  THE  SITTINGS 

AFTER  TERM. 
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MICHAELMAS   TERM,    1849. 


ftiit^  Court  of  AUttiiraUff* 

lit  Seu.  NOVEMBBB  6, 

In  a  cause  of  The  *'  Globt  *'  (GoLdbr).  -»  Motion,  —  This  was  a 
parties'  aul^ed  cause  of  salvage  by  Act  on  Petition,  in  which  certain  boat- 
by  the  salvors  men  of  LowestoflT  sought  a  remuneration  for  services  Kn- 

wi^eMCA^'and  ^^®^  ^  ^^®  vessel  when  upon  the  sand.     Several  penoo% 
who    had   re-  including  the  agents  for  Lloyd's,  at  Lowestoff,  whose  evi- 

fused  to  make  jence  was  required  by  the  salvors,  had  refused  to  make 
affidavit  in  sup-  •    li 

port  of    their  affidavit  on  their  behalf. 

Act,  were  sum-      £^  Jenner,  for  the  salvors,  moved  the  Court,  upon  affida* 

mooed  by  «ia-  ,  . 

/xma  before  the  vit,    to    issue    subpoenas,    summoning    the  individuab  flO 

Court,  Bjid  exa.  'refusing  to  appear  before  the  Court,  that  they  might  be  exir 

under  the  d& 4  niii^^  by  word  of  mouth,  under  the  3  and  4  Vict.  c.65i 

Vict,  c  65.—  gee.  7,  their  evidence  being  essential  to  the  due  adininistra* 

mination.  ^^^^  ^^  justice.     The  Court  has  already  intimated  its  readi* 

ness  to   exercise  this  power  given  by  the  Statute.     2^ 

''Riponr* 

Dr.  Harding^  for  the  owners,  offered  no  opposition  to  the 

Motion. 

JuoaifXHT.  Db.  LushiNGTON. 

The  first  question  is,  whether,  under  the  dream* 
stances  of  this  case,  it  is  proper  and  fitting  that  a  subpaM 
should  issue  for  the  examination  of  these  witnesses.  TheS 
and  4  Vict.  c.  65,  sec.  7,  gives  the  Court  power  and  aatbo- 
rity  to  cause  witnesses  to  be  examined,  if  it  shall  think  tt 
Such  power  is  conferred  by  the  Act,  provided  that,  upoD  a 
review  of  all  the  circumstances  of  the  case,  the  instance  shall 
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appear  to  be  one  in  which  the  Court  ought  to  exercise  iU  Nov.  6. 
power.  Of  course  power  is  not  given  for  the  Judge  to  ^IZ 
exercise  without  due  discretion ;  on  the  other  hand,  if  the 
caae  requires  ity  the  Judge  is  not  at  liberty  to  refuse  to  exer- 
ciae  the  power  which  the  Legislature  has  conferred  upon  the 
Court.  That  narrows  the  question  simply  to  this :  whether 
the  facts  stated  in  the  Act  on  Petition  and  in  the  affidavit  of 
William  Seago  are  sufficient  to  induce  the  Court  to  conclude 
that  it  ought  to  exercise  its  authority. 

It  would  be  useless  to  go  through  the  facts.  I  have  read 
all  the  papers,  because  it  was  necessary,  in  order  to  form  an 
o^nion  on  the  case.  One  of  the  most  material  facts  put  in 
inne  is,  whether  or  not  this  vessel,  when  lying  on  the  sand^ 
lequired  for  her  safety  that  the  cargo  should  be  unladen, 
and  what  was  the  real  condition  of  the  master,  who  is  re- 
presented to  have  been  in  a  state  of  intoxication.  The  Act 
OD  Petition  contains  express  reference  to  the  individuals  now 
aooght  to  be  examined,  and  Mr.  Seago  states  that  applica- 
taaa  has  been  made,  and  they  have  refused  to  give  their  evi- 
dence by  affidavit,  in  the  usual  form.  It  really  does  appear 
to  me  that  this  is  one  of  the  cases  which  the  Legislature  must 
have  contemplated  when  it  passed  the  Act,  namely,  that  when 
parties,  in  denial  of  justice  (for  reasons  which  may  appear 
to  them  satbfactory),  refuse  to  come  forward  and  make  a 
itatement  of  the  facts  in  issue,  and  so  deprive  the  Court  of 
that  evidence  which  may  be  essentially  necessary  for  the 
dedsioQ  of  the  case,  according  to  the  principles  of  truth  and 
justice,  the  Court  may  compel  their  attendance.  If  there 
had  been  any  negative  of  the  affidavit  made  by  Mr.  Seago, 
or  if  any  disposition  had  now  been  shown  on  the  part  of  the 
owners  to  prove  to  the  Court  that  these  witnesses  were 
leady  to  come  forward  and  make  an  affidavit  in  ordinary 
ftnn,  the  Court,  seeing  the  inconvenience  which  may  arise 
ftom  the  exercise  of  its  power,  would  be  disposed  to  avoid 
tvrying  it  into  execution ;  but  as  there  is  no  prospect  of 
hiving  the  benefit  of  the  witnesses  except  by  exercising  this 
fower,  I  think  I  am  bound  to  do  it. 

Having  settled  the  preliminary  question^  as  to  the  pro- 
fneij  of  issuing  the  iubpcena,  the  next  point  is,  in  what 


mi  amuraltv  coifn^  [Mum^t. 

Ho?.  6.      mode  the  Court  will  cArry  the  Act  inter  exeenticM.    It  it  ndt 
^7~~        Tery  easy  to  come  to  a  determination^  at  least  without  raor^ 
eoftsideration  than  I  ha^e  had  an  opportunity  ot  giving  to 
the  ease,  and  without  the  benefit  of  diacusaion  by  COdfnel^ 
As  to  what  is  the  precise  intent  and  meaning  of  the  Act  with 
respect  to  the  mode  of  execution.    The  -Yth  section  M«ets 
''That,  in  any  suit  depending  in  thef  High  Court  of  Admi* 
ralty,  the  Court,  if  it  shall  think  fit,  may  tammon  belbfe  ft, 
and  examine,  or  cause  to  be  examined^  witneeHes,  by  woMl 
of  mouth."    This  can  look  to  Nothing  else  ^iftn  a  eM  toce 
examination,  and  it  gives  the  Court  the  power  of  examining 
them»  or  causing  them  to  be  ^amined  by  mmm  Other  person* 
ft  is  perfectly  silent  as  to  whether  the  examlnntion^  vM  veei, 
riiall  be  by  an  Examiner  or  by  Counsel,  or  by  any  oA# 
meanSb-    ^  And  notes  of  such  evidence  shall  be  taken  dOM 
bk  writing  by  the  Judge  or  Registrar,  cft  by  sncb  other  pef^ 
son  or  persons,  and  in  such  mann^,  as  the  Judged  erf  the  sM 
Court  shall  direct"    This  looks  very  mtidr  like  to  eftsmiflw 
don  either  conducted  by  the  Judge  tAahtf  or  by  an  Etimhitf 
Appointed  by  the  Judge ;  the  Regi^ar  taking  dowif  thifr  €# 
dence  as  it  is  given.    But  it  appear^  to  tb€  t&at  thdrti  fi 
nothing  hi  this  Act  which  would  exdude  thci  Court,  pn/vidsi 
K  tliinkdr  fit,  to  cRrect  the  exafninaition  to  be  conducted  in  thii 
same  way  in  which  it  is  ordinarily  dotfe  in  e^ses  ftt  NUiPtUli. 
When  theCourt  has  tills  example  befi^re  it,  it  woufdbe  exctei- 
ingly  averse  to  introduce  anotheir  mode.  So  long  as  the  Conrt 
proceeds  in  the  ordinary  accustomed  courte  of  having  evi- 
dence by  aflidavit,  I  have  no  disposition  to  disturtr  ft ;  bat  if 
I  am  bound  to  commence  a  new  course,  and  either  examine 
the  witness  himself  or  cause  him  to  be  examined,  it  is  o&iy 
eohsistent  with  justice  that  the  examination  should  beatterided 
With  a  cross-examination.    It  is  very  true  that  the  Court  hi 
power,  if  it  thinks  fit,  to  examine  the  witnesses  itself;  Ut 
the  Court  would  be  exceedingly  reluctant  to  exercise  tltft 
power,  because  I  should  not  like  to  take  upon  myself  (if 
determine  what  were  the  proper  questions  to  be  put  If  ti 
probable  that  I  might  omit  makiy  questions  wWch  (ktdisti 
thought  important ;  or  if  Counsel  sugg<»t^  them,  ftfid^Ae 
Court  adopted  tkem,  I  might  xtdt  ^  the  witttesseir  t6'd 
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extent  that  would  be  satisfactory  to  the  parties.    Therefore,       Nov.  6. 
my  impressicm  is,  that  the  witnesses  should  be  examined         Ghrv 
first  by  Dr.  Jenn^^  then  cross-examined  by  the  Counsel  for 
the  owners,  and  of  course  there  will  be  a  re- examination. 
If  the  Court  thinks  it  necessary  to  put  any  questions  to 
duddate  a  pointy  of  course  it  will  do  so. 

Counsel  will  see  that  this  is  a  great  power  given  to  the 
Csorty  and  that  it  ought  not  to  be  exercised  unless  it  is 
necessary.  Let  the  case  stand  over  untill  next  Court-day, 
to  see  if  these  gentlemen  are  willing  to  give  their  evidence 
00  affidavit ;  if  they  are  not,  then  let  the  subpoena  issue. 


The  parties  still  refusing  to  make  affidavits,  the  subpoena  Nov.  16. 
imed,  summoning  them  to  appear  in  Court,  to  undergo 
examination,  upon  the  28th. 

Upon  that  day,  they  appeared,  in  obedience  to  the  sub'  Nov.  28. 
jNora,  and,  after  the  oath  had  been  administered  by  the 
Jsdge,  underwent  examination  vivd  voce  by  the  Counsel  for 
the  salvors  ;  they  were  then  cross-examined  by  the  Counsel 
fo  the  owners,  and  re-examined,  questions  being  afterwards 
addiessed  to  them  by  the  Judge. 

Froeton ; — Jsiwer,  for  the  salvors ;  NichoU,  for  the  owners. 


Qretrogatibe  Court  of  eanttvbuvv* 

NOVEMBEB  8.  Ist  Ses8. 

In  thb  Goods  of  Hood  Hanway  Christian,  Esq.,  dec.  a  testator, 
--Moikm,  fcr-par/e.— The  deceased,  a  Rear-Admiral  in  the  ^^'"his"  wilt 
Boyal  Navy,  died  on  the  31st  August,  1849.    On  the  14th  which  was  duly 

February,  1848,  being  then  at  Malta,  he  made  and  executed  ^"ested    made 
t,  •^      .       '  °  '  an    addition 

«»  will,  written  on  two  sides  of  a  sheet  of  letter-paper,  the  thereto,  which 

ctecution  being  attested  by  three  witnesses.     Immediately  ^"*  continued 
-*_  -  .        ,  •'on    the     next 

^iler  the  execution,  it  was  suggested  to  the  deceased  by  one  page    of    the 

•f  the  witnesses,  that  he  had  not  mentioned  his  daughters  V^V^^*  whrre  it 

^  °  was  again  sign- 

VOL.  Til.  2  M 
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Not.  8.       in  his  will ;  whereupon  the  deceased^  before  either  of  the 

Ch  ''tia'  dec  ^^^^^^^^  ^^^  ^^^  ^^^  presence^  inserted  the  following  words 
(in  continuation  of  the  will),  commencing  before  the  attes- 
tatorf  and  at'  tation-clause :  ^'  My  daughters  being  all-provided  for  by  my 
tested  by  the  Marriage-Settlement,  whom  I"  [then  carrying  the  sentence 
witnesses :  —  ^^  at  the  top  of  the  next  {third)  page]  ''request  my  Son 
Held,  that  the  will  present  with  mouminir  and  rinirs/'    Under  these  last 

*ll  A       AA'  O  O 

tion  were  entl-  ^^^^^  followed  the  signature  of  the  deceased  (again),  and  the 
tied  to  probate  initials  of  the  three  witnesses  beneath  the  word  '*  witness." 
codldl  —  TSe  '^^®  whole  transaction  was  continuous^  the  deceased  and 
initials  of  wit-  the  witnesses  having  never  quitted  the  room  or  each  other's 
"*ffi^  j""®  I*  presence  until  the  conclusion. 

scription.  -Dr.  Addams  moved  for  probate  as  of  the  will  and  codidi 

of  the  testator. 

DicBii.  Sir  H.  Jenner  Fust. 

This  is  an  odd  case;  but  I  have  no  doubt  as  to 

granting  probate.    There  is  a  difficulty  as  to  the  initials  of 

the  witnesses;  but  I  do  not  know  that  it  is  necessary  ibit 

witnesses  should  actually  sign  their  names ;  if  they  ngn 

Probate       their  initials^  it  is  a  sufficient  subscription  and.  attestatioa* 

decreed.  j^^^  probate  of  the  will  and  codicil  pass.    . . 

F,  Qarkson,  Proctor. 


Signature  of  In  the  Goods  OF  Frederick  Hbarn»  dec. — Moiiah 
no/ at  aI^fo^<^*-P«'''^-— The  deceased  died  20th  August,  1849,  leaving 
or  end  of  the  property  under  £200.  A  will  having  been  prepared  for 
^*  '  him,  written  on  four  sides  of  a  sheet  of  paper,  a  space  beiqg 

lefl  on  the  fourth  side  for  the  date,  on  the  5th  March,  184fr 
he  executed  the  same,  in  the  presence  of  two  witnesses,  by 
signing  his  name  on  the  right  hand  of  the  attestation-cbos^ 
at  the  lower  part,  writing  the  date  immediately  after  hi< 
signature,  and  having  so  done,  the  witnesses,  by  his  direc- 
tion, signed  their  names  above  that  of  the  deceased,  inatead 
of  under  the  attestation-clause.  The  paper,  therefore;  pit* 
sented  the  following  appearance.  It  concluded,  "  In  wit* 
ness  whereof,  I,  the  said  Frederick  Heam,  have  to  this  dV 
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will  and  testament  set  my  hand  the" — .    Then  followed^       Nov.  8. 
lank  space  of  about  an  mch  intervening^  HwiZdec 

Signed  by  the  Testator, 


Frederick  Heam,  in  the 
presence  of  ns,  present  at 
the  same  time,  who  hare 
hereto  subscribed  our 
names  as  witnesses,  in  the 
presence  of  the  said  Tes- 
tator and  of  each  other. 


Arthur  Podmore 
William  Almond 

Frederick  Heam 
March  6, 1844. 


[)r.  Addams  moved  for  probate.— The  Court  will  not  be  Moriov. 

rigid  in  its  construction  of  the  Act  as  to  say  that  the  sig- 

nre  is  not  at  the  foot  or  end  of  the  will*     [Pbr  Curiam* 

[here  is  a  large  space  between  the  signature  and  the  con* 

rion  of  the  will.     After  the  case  of  Smee  v.  Bryerf-  where 

I  to  stop  ?]     There  could  be  no  intention  of  adding  to 

wilL 

liE  H.  Jbkmer  Fust.  Dxoan. 

The  question  is,  whether  the  signature  is  at  the 
t  or  end  of  the  will.  There  can  be  no  reason  why 
deceased  should  not  have  signed  his  name  at  the  ieHi-- 
inmi-clause.  There  is  a  space  amply  sufficient.  I  am 
id  the  Court  must  hold,  in  this  case^  that  the  signature 
lot  at  the  foot  or  end  of  the  will.  The  Court  is  very 
rilling  to  come  to  this  conclusion  ;  but  after  the  decision 
^mtt  V.  Bryer^ — though  that  case  was  in  some  respects 
nrent,— the  Court  has  no  alternative.  Here  there  was 
ident  space  at  the  end  of  the  le^tmoitttim-clause,  and 
le  is  no  reason  whatever  suggested  for  placing  the  name 
!re  it  is.  I  cannot  decree  probate  of  the  paper,  and  I  Probate 
It  reject  the  Motion.  '^^"^^ 

.  Ckrhiom,  Proctor. 


It  THB  Goons  OF  John  Charles  Odell,  dec. — Mo*  Jdenu 
,  er-por/e.— The  deceased  died  11th  April,  1849.    The 

*  6  Notes  of  Cs.  Supp.  xll 
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Not.  a 
Oddl^dec, 


Motion* 


preceding  day,  he  made  a  will,  appointing  C.  V.  Bole  exec 
tor^  which  was  written  by  C.  V.  on  a  printed  foraiy  a: 
occupies  the  whole  of  the  first  two  sides  or  pages,  the  cq 
eluding  wordsy  **  Witness  my  hand  given  this  tenth  day 
April  in  the  year  of  our  Lord  one  thousand  eight  hundr 
and  forty-nine/'  coming  down  so  close  to  the  bottom  of  t 
second  page  as  to  leave  no  room  for  the  signature  of  t 
deceased.  On  the  third  page,  about  two  inches  from  t 
top,  and  a  little  above  the  centre  of  the  page^  is  written  t 
attestation. clause,  at  the  foot  of  which  the  deceased  plao 
his  signature ;  and  below  that  the  witnesses  subscribed  the 
names,  opposite  to  the  word  **  witnesses."  The  drawc 
C.  v.,  in  his  affidavit,  stated  that,  after  he  had  written  tl 
will  and  the  attestation-clause,  the  deceased  and  both  oft] 
witnesses  being  present,  some  observations  were  madej 
respect  to  the  former  being  unable  to  sign  his  name  on  tl 
second  side  of  the  paper,  by  reason  of  the  writing  bein 
brought  close  to  the  end,  whereupon  W.  B.t  one  of  the  wil 
nesses,  suggested  that  the  deceased  should  sign  dose  by  th 
attestation-clause,  which  he  accordingly  did* 

Sir  J,  Dodson,  Q.A.,  moved  for  probate.  This  casedife 
from  that  of  Smee  v.  Bryer^*  where  there  was  room  at  tb 
bottom  of  the  page  for  the  signature,  though  not  for  a  fin 
mal  attestation-clause.  [Per  Curiam. — Why  was  not  th 
signature  here  put  at  the  top  of  the  third  page  ?3  .One  c 
the  attesting  witnesses  suggested  that  the  deceased  shooli 
sign  <<  close  by  the  attestation-clause.*'  In  Re  Brtm^ 
the  Court  admitted  a  paper  signed  by  the  testator  below  tb 
attestation-clause  (which  was  on  a  separate  page),  consider 
ing  that  clause  as  part  of  the  will. 


Dic&ii. 


Sir  H.  Jenner  Fust. 

Here  is  a  larger  space  letl  than  in  the  precediii(! 
case.  Why  was  not  the  signature  written  at  the  top  of  tlM 
third  page,  where  there  is  ample  space  ?  I  cannot  considfl 
this  signature  to  be  at  the  foot  or  end  of  the  will.  BecsuM 
in  certain  cases  the  attestation-clause  may  be  considered  ai 
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»f  the  wil],  am  I  to  hold  in  all  cases  that  a  signature       Not.  8. 

he  attestation-clause  is  a  signature  at  the  foot  or  end  of     n^In^A^ 

11  ?    Suppose  the  attestation-clause  should  come  quite 

}wn  the  page,  would  a  signature  there  he  at  the  end 

will  ?    I  see  no  distinction  between  this  and  the  other     Probate 

ind  I,  therefore,  reject  the  Motion.  refused. 

ny.  Proctor. 


eral   other  cases,   very   similar    to    the    aforegoing,  Similar  cases. 
'ed  the  same  day,  in  which  the  Motions  were  rejected 
\  same  grounds;  ex.gr. 

I  THS  Goods  of  John  Hill/'  the  testator,  who  was  Be  HUl, 
!  profession  of  the  law,  left  a  will  and  two  codicils, 
lecond  page  of  the  last  codicil  (written  by  him  when 
ced  in  age  and  very  infirm)  ended  thus  :  ''  I  wish  to 
la  my  thanks  to  my  executors,  W.  N.  W.  and  £.  £., 
.y  in  this  my  third  [sic]  codicil^  to  whom  I  give  the 
>f  fifty  pounds  each  for  the  trouble  they  have  kindly 
taken  for  me."  Immediately  below  this  was  the  signa- 
f  the  testator  (which  was  likewise  at  the  end  of  the 
ftage) ;  and  on  the  top  of  the  third  page  were  the 
i,  **  I  give  and  bequeath  my  law  library  to  my  eldest 
.  After  a  blank  space  of  somewhat  more  than  an  inch, 
he  attestation-clause,  in  the  testator's  handwriting : 
led,  sealed,  published,  and  declared  by  the  above  John 
as  a  second  codicil  to  his  last  will  and  testament,  in 
esence  of  us,  who,  in  his  presence,  and  at  his  request, 
i  the  presence  of  each  other,  have  hereunto  subscribed 
imes  as  witnesses,  this  19th  day  of  September,  1848." 
s  foot  of  this  clause  were  the  signature  and  seal  of  the 
NT ;  and  on  the  left  side,  lower  down,  three  names  were 
ribed  under  the  words  *'  witnesses  to  the  signature." 
pport  of  the  Motion  for  probate,  Dr,  R.  Pkillimore 
i  that  this  case  did  not  fall  within  that  of  Smee  v. 
';  that  the  Court  had  held  that  blanks  in  the  body  of 
would  not  invalidate  it,  and  that  the  attestation-clause 
art  of  the  will ;  that  the  opinion  of  Mr.  Justice  Wil- 
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Nov.  8.      liams^*   upon  the  decision  of  the  Judicial  Committee^  ia 
j^gTdec       '^^^^  ^«  Bryer^  was :  **  It  seems  now  to  be  established  that, 
notwithstanding  the  will  contains  a  ooroplete  disposition  of 
the  property  and  an  appointment  of  an  executor,  if  there  is 
an  unnecessary  and  unreasonable  blank  space  left  between 
the  conclusion  of  the  will  and  the  signature  of  the  testator^ 
the  will  is  ill  executed :"  whence  it  followed  that  the  ques* 
tion  in  each  case  was,  whether  the  space  left  was  unreason* 
able  or  unnecessary.    Thb  Coubt,  in  rejecting  the  Mo- 
tion, said :  **  After  the  bequest  of  his  law  library  to  his 
eldest  son,  at  the  top  of  the  third  side,  there  is  ample  room 
for  the  name  of  the  testator,  and  what  possible  reason  can 
be  suggested  why  he  did  not  sign  it  there?     Genersllj 
speaking,  the  proper  place  for  the  signature  is  at  the  fix>t  or 
end  of  the  dispositive  part  of  the  will ;  but  where  the  attes- 
tation-clause is  at  the  close  of  the  dispositive  part,  and  the 
signature  immediately  follows,  the  Court  has  held  that  it » 
sufficiently  at  the  foot  or  end  of  the  will.    Here>  howerer, 
the  attestation-clause  is  at  a  distance  from  the  dispositiif 
part.   I  am  very  sorry  to  be  obliged  to  defeat  the  intentiou 
of  the  testator,  but  what  am  I  to  do?    Where  am  I  to 
stop?"  ... 

>  ■  •  * 

Re  Weaver.  '*  In  THE  Goods  of  Samubl  Weavbr,**  the  testator  bad 

made  a  codicil  to  his  will  in  December,  1847,  on  the  second 
side  of  which,  after  the  appointment  of  executora^  there  was 
a  blank  space  of  nearly  two  inches^  and  then  came  a  fullttd 
formal  attestation -clause,  at  the  foot  of  which  appeared  tfat 
signature  of  the  testator^  and  on  the  left  side  the  word 
**  witnesses/'  and  two  names,  with  the  date.  Dr.  R.  PhiOih 
more  endeavoured  to  show  an  analogy  between  this  case  and 
that  o£  Standlei/ ;f  but  the  Court  rejected  the  Motioiv 
observing :  <<  The  space  is  here  larger  than  in  the  last  caiSk 
Why  did  the  testator  not  sign  his  name  at  the  end^  properly 
speaking,  of  the  will  ?  The  Act  requires  that  the  signatoK 
should  be  at  the  foot  or  end  of  the  "  will."  Under  certain 
circumstances,  the  attestation-clause  may  possibly  be  oonai- 

*  On  Executors  (4th  Ed.},  1  vol  p.  6a  t  AnUa,  h  ^ 
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dered  as  part  of  the  will,  where  there  is  no  room  for  the       Nov.  6. 
iniertion  of  other  legaded;  bat  I  give  no  opinion  as  to  what    ^^        ^ 
ii  a  good  execution  by  a  signature  at  the  end  of  the  attesta* 
tioo-daase ;  it  must  depend  upon  the  circumstances.*' 

In  disposing  of  the  hist  of  these  cases, ''  in  the  Goods  of  Re  Dunn, 
James  Dunn,**  the  Court  said  :  *'  It  must  be  understood 
diat  the  Court  will  construe  the  Act  strictly  in  future." 


In  the  Goods  or  William  Milligan,  dec. — Motion,    A  letter  writ- 
ex-parte. — The  deceased,  master  of  a  merchant  ship,  died  at  *f*  ^y.  *  J?*" 
on  the  16th  May,  1849.     He  left  London  in  command  gate  Roads,  un- 


ofthe  ship  on  the  3rd  August,  1848,  and  on  the  5th,  whilst  attested,    con- 
is  Margate  Roads,  waiting  for  a  fair  wind^  wrote^  addressed,  ti^e  word^  ad- 


sent  by  post,  to  his  wife  a  letter,   dated  '« Margate  mjttcd  as  his 
Roads,  5th  August*  1848,"  which  commenced,   <<My  dear  n  of  the  Sta- 
Margaret,  Thus  far  on  my  Journey  it  is  now  blowing  strong  tute. 
gales  from    the  Westered,"   and  related  to  private  and 
domestic  matters,  but  contained  the    following  passage: 
"  Life  is  uncertain  in  the  event  of  me  being  parted  for  ever 
in  this  world  I  wish  you  to  have  and  bequeath  every  thing 
that  I  am  in  possession  of  goods  Money  Ships  or  Land  or  all 
debts  due  me  or  all  moneys  coming  by  any  way  whatsoever 
I  hope  none  of  Friends  will  offer  to  deprive  you  any  such 
property  during  your  natural  life    I  have  not  made  any  will 
you  being  protected  by  your  Marriage  Settlement  of  two- 
tiurds  and  1  should  not  wish  my  heirs  at  law  to  interfeer 
with  you  in  matters  of  mine."     The  letter  was  signed  by 
tbe  deceased,  but  was  unattested.     It  was  proved  to  be  in 
lus  handwriting,  and  no  other  paper  of  a  testamentary  na- 
ture had  been  \e(t  by  him.    The  deceased  died  without  child 
or  parenty  leaving,  besides  his  widow,  three  brothers,  his 
only  next  of  kin.    Only  one  of  the  brothers  resided  in  this 
oooDtry,  who  signed  a  proxy  of  consent  to  administration 
being  granted  to  the  widow,  and  a  Decree  with  the  usual 
intimation  issued  against  the  other  brothers  resident  in  Van 
Diemen's  Land. 
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Nov.  8.  Dr.  R.  Phillimore  moved  for  administration  with  the  will 

MUHaatudec  ^""^^^  ^  ^^^  widow,  as  universal  legatee  named  therein*; 
citing  Patsmore  v.  Passmore** 

Dbcebi.  Sib  H.  Jenner  Fust. 

Generally  speaking,  under  the  Wills  Act,  thia 
paper,  though  containing  dispositive  words,  would  not  be  i 
valid  will ;  but  an  exception  is  made  in  the  1  Ith  section  of 
the  Act  in  favour  of  wills  made  by  mariners  ''  being  at  sea." 
I  have  no  doubt,  therefore,  that  this  paper  is  entitled  to 
probate  as  the  will  of  the  deceased.  The  words,  ^  I  have 
not  made  any  will,"  mean  ^*  I  have  not  made  any  other 
disposition  of  my  property  by  will."  One  of  the  brothen 
having  executed  a  proxy  of  consent,  and  the  others  having 
been  cited,  and  no  appearance  being  given,  I  decree  admi- 
nistration with  the  paper  annexed.  It  is  not  necessary  tbtt 
there  should  be  justifying  security,  the  other  parties  not 
being  entitled  to  the  grant.  Where  the  parties  cited  are  en- 
titied  to  the  grant  in  priority,  justifying  security  is  required 

Toumsend,  Proctor. 


A  paper,  in  Ik  the  Goods  of  Martha  Tofham,  Spinsteb,  dk. 
dition  contain-  ^Motion,  ex-parte.  — The  deceased  died  in  July,  18W, 
ing  a  specific  without  parent.  On  the  16th  of  that  month.  Miss  Ann 
appointment^  Maria  Scott  wrote  from  her  dictation  a  paper,  purporting  to 
executors*  was  be  her  will,  containing  various  bequests,  at  the  end  of  whicb 
ceased*8  siffnal  ^^®  deceased's  signature  was  subscribed ;  and  beneath  the. 

ture,  and    in-  following  signatures  and  words  appear : — 
terposed    be- 
tween the  sig-  Elizabeth  Rogers  Witness. 

two '^IttLiSl  '^o  ^^  ™y  ^0^^  ^^^^    ^  appoint  Frederick  James  Harrdd, 
witnesses, — re-  and  William  Thomas  Scott  Executors  Ann  Maria  Scott  Executrix, 
fused    probate,  Witness 

on  Motion.  .       x*    •    c     ** 

Ann  Maria  Scott. 

Miss  Scott,  the  drawer  of  the  paper,  and  Mrs.  Rogers, 
the  other  attesting  witness,  in  their  affidavit,  stated  tbtt 

*  1  Phill.  216. 
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fhen  the  deceased  signed  the  will^  in  their  presence,  Mrs.       Not.  8. 

logers  subscribed  her  name,  as  attesting  the  execution;    Xo^am  dec 

bat  Miss  Scott,  then,  from   the  further  dictation  of  the 

iitatrixv   wrote   the  addition   beneath    the    signature    of 

Irs.  Rogers,  and  immediately  thereupon  subscribed  the 

■per,  writing  her  name  beneath  the  addition,  in  the  pre- 

!Dce  of  the  deceased  and  her  co- witness. 

Dr.  Harding  moved  for  administration  with  the  will  Motion. 
anexed,  without  the  addition  between  the  subscriptions 
r  the  attesting  witnesses ;  citing  Keating  v.  Brooks,*  Re 
hnis,f  and  Re  HomelLX  [Per  Cuaiam. — Here  one  wit- 
est  attests  the  signature  of  the  deceased  in  one  part  of  the 
in,  and  the  other  signs  her  name  to  another  part  of  the 
rilly  which  is  not  signed  by  the  deceased.]  They  both 
ieant  to  attest  the  signature  of  the  deceased  ;  where  they 
ign  is  immaterial ;  the  Act  assigns  no  place  for  the  signa- 
ures  of  witnesses,  and  they  may  sign  at  any  interval  of 
ime,  if  the  parties  do  not  leave  the  room.  There  is  no  case 
irecisely  in  point  as  to  the  gold  chain. 

Sir  H.  Jsnnrr  Fust.  Dicrbi. 

Here  are  five  lines,  interposed  between  the  names 
)f  the  witnesses,  added  after  the  signature  of  the  deceased. 
to  the   other  cases,   nothing  more  was  added   than   the 
ippointment  of  the  executors,  or  something  that  was  not 
dispositive,  and  the  Court  held  that  that  might  be  excluded. 
Bat  I  do  not  consider  the  bequest  of  the  gold  chain  as  at  all 
afecting  this  question.    Both  witnesses  were  present  during 
the  whole  transaction,  but  one  only  appears  to  attest  the 
ngnature  of  the  deceased  until  the  final  conclusion   of  the 
paper ;  and  though  witnesses,  possibly,  may  subscribe  their 
names  wherever  they   think   proper   (I   give  no   opinion 
upon  this  point),  the  question  is,  whether  Ann  Maria  Scott 
Qo  be  said  to  have  meant  to  attest  the  signature  of  the  de- 
ceased, or  the  addition.     I  am  not  aware  of  any  case  that 
comes  near  to  this ;  I  know  no  case  in  which  the  Court  has 

*  iNotei of  Ca.  253.  t  3  Curt  748.     2  Notes  of  Ca.  350. 

:  2  Curt.  342. 
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Nov.  B.       held  thre  to  be  a  stifficient  attesUtftm.     It  may  |M)Msblj  bt 

J,  T~^.       so ;  but  I  should  like  to  have  the  question   argued ;  I  csb* 

not  dispose  of  it  by  granting  administration  "with  the  will 

on  Motion.     I  think  it  possible  that  the  paper  may  be  los* 

Motion  re-    tained,  but  I  should  like  to  hear  the  point  argued.    I  Reject 

jected.  ^^^  Motion,  and  leave  the  parties  to  propound  the  paper. 

JFtdder,  Proctor. 


A  will,  hav-  In  tbe  Goods  oP  RobAftt  Amib0»  Diftc.-^Afa<i(m»  oh 
tefted'and Bub." l^^'^^- -- The  deceased  died  25th  June,  184ft,  leaving! 
fcribed  with  a  will,  which  was  prepared  by  J.  H.,  and  copied  by  his  sp« 
exec'utoM  On^  prentice,  on  a  half-sheet  of  foolscap  paper,  as  far  ts  the 
ciudinfT  the  wi.  natne  of  the  deceased,  which  was  vrritten  in  the  manner  tif 
appointed  resT  *  signature  on  the  second  side.  The  will  bequeathed  the 
duary    legatee  whole  property  to  the  widow  for  life»  and,  after  her  deMh, 

for  life),  their  ^^  ^j^^  children  x)f  their  son,  John  Aftiisd.    The  ifrritifig,* 
appointment  °  ' 

nominatim  as    copied,  was  brought  down  to  near  the  6nd  of  the  Mom 

executors  being  gj^     concluding  thus  :— 
below  the  8ig«         '  ® 

testator  —  ad-      ^^^  ^^  ^^^®  ^^®  ^"^  ^^  ^^®  other  of  the  said  executors  should 
niitted,witbthe  die,  it  shall  he  in  their  power  to  appoint  any  person  they  0M| 

exception      of  think  proper  to   carry  into    execution    the  aforesaid  irill  iwl 
such    appoint-  ...            r  •  i    «• 

ment.  the  wi-  testimony  [«c]  of  „  v       a^ 

dow*8     legacy  Kooert  Amiss. 

being    thereby       ^      -  -  »  %  *  * 

void.— A  mark      On  the  18th  June,  J.  H.,  by  the  deceased's  direction,  plt- 

aflixed  by  wit-  vious  to  execution,  and  in  the  presence  of  Thos.  Beard  ani 

nesses  who  can  ,  ,    •  , 

write  is  a  suf-  Mrs.  Amiss,  wrote  the  following  addition,  under  which  tiie 

ficient  attesta-  deceased  placed  his  signature,  and  J.  H.  subscribed  hii 
name  as  witnessing  it ;  Thos.  Beard  and  Mrs.  Amiss  alio 
witnessed  it,  by  making  a  cross  opposite  to  their  namely 
written  by  J.  H.  against  the  words  "  executor"  and  "exe- 
cutrix,** making  their  marks,  instead  of  writing  their  naoiel^ 
for  want  of  space,  and  on  account  of  their  names  haviiy 
been  already  written.  This  addition  appeared,  therefore^  ei 
follows : — 

I  herehy  bequeath  one  hundred  pounds  [erased,  and  "Fiftf 
pounds"  superscribed]  to  my  son  John  Amiss,  to  be  giren  to  hioi 


mi}  PBUOQAfTVE  GOUBT.  tU 

tft«  tde  aal^  provimit  to  Uie  property  being  disburMd  aa  above.       Not.  8, 

ud  Fivty  pomida  18  months  after.  .   :     V 

[My  signature  ^anstt  osfr 

Robt.  Amiss 
^Executor  Thomas  Beard  x 
Witnesa    John  Howarth  Executrix  Louisa  Amiss   x 


1, 


This  writing  (in  which  the  executors  were  first  named) 
was  brought  quite  to  the  end  and  edge  of  the  paper. 

Dr»  Roblntom  moved  for  probate  to  Thomas  Beard  and  Motioh. 
Lioaisa  Amiss,  the  executors,  except  that  part  under  the 
Bgnature  (in  the  addition)  appointing  them  executors; 
citiiig  Re  HowelL* 

Silt  H.  JSNNKR  Fuax.  Dacaai. 

I  am  inclined  to  hold  that  this  is  a  due  execution, 
VXoept  aa  to  the  appointment  of  executors.  The  marks 
ifixed  by  Thomas  Beard  and  Louisa  Amiss,  though  on  the 
face  of  the  paper  it  does  not  appear  what  for,  according  to 
Ae  affidavit,  were  placed  there  aa  attesting  the  execution  of 
Ae  will ;  and  the  Court  haa  held  that  the  making  a  cross  is 
auffident  for  attestation,  and  I  hold  this  to  be  a  sufficient 
attestation.  Unfortunately,  thereby,  the  legacy  to  Mrs. 
Amisa  is  void.  I  would  decree  probate  of  the  will, — but  to 
whom  ?  Not  to  the  executors,  as  they  are  witnesses.  It  is 
an  unfortunate  case  altogether.  Decree  adminiatration  with  Administra- 
the  will  annexed  to  Mrs.  Amiss.  ^,  "^^^  ^^ 

SkdttVroetor. 


Baskcovb  9.  HARRjaoN. — Aci  on  Peiition.'^This  was  a  A  next  of  kin, 
boiineas  of  proving  the  will  with  two  codicils  of  Mr.  Henry  ^^le  exw" 
Bttkcomb,  by  Mr.  G.  H.  Baskcomb,  his  only  son,  and  sole  tor  sought  to 
Oecator  named  in  the  first  codicil,  against  Mrs.  Harrison,  J^^^t  Jo  \odi- 
Ae  deceased's  only  daughter.  The  Proctor  for  the  exe-  ciU  of  bis  tes- 
COtor  having  exhibited  his  party's  Affidavit  as  to  Scripts,  ^g^^'^^^to *  d^ 
^  certftin  Scripts  annexed,  marked  A,  B,  C^  Di  and  £,  clarewhetheror 


*  9  Curt  ai£. 
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Nor.  8.  the  adverse  Proctor  (who  likewise  exhibited  his  party's 
7?  li^Zth  Affidavit  as  to  Scripts)  was  assigned  to  declare  whether  he 
Harrison,  '  would  oppose  or  not  the  Scripts  A,  B,  and  C,  or  any  or 
not sbe opposed  ^^^^^*'>  ^^^  which,  if  any  ;  whereupon  he  declared  that  he 
the  scripts,  "or  opposed  the  Script  C  (being  the  second  or  last  codicil),  as 
and  which^^if  ^®^"S  *  pretended  codicil  to  the  will,  and  the  Proctor  for 
any/*  declared  Mr.  Baskcomb,  objecting  thereto,  was  heard  upon  his^Ped- 

*  osed  one  (th^  ^^^"'  ^^^^^  alleged  that  the  deceased  died  14th  April,  1849, 
second     codi-  leaving  a  will,  dated  in  1843,  and  two  (*odicils,  dated  re* 

of  ^  which*  ^^e  ®P®^''^®^y  ^"  ^®^  *"^  ^^*^'  ^^^^  ^y  ^"  ^^^^  ^^  "*"^ 
had   no  inter-  his  wife,  his  son,  and  J.  W.  J.  D.,  executors ;  that  by  the 

— Vi*^#f ^^*^* '  ^^^^  codicil  he  partly  revoked  such  appointment,  and  named 
sugi^esti'on  that  his  son  sole  executor  (his  wife  having  died) ;  that  also  by  bis 
other  interme-  ^\\]^  ^ftgr  ratifying  a  certain  Indenture  of  Settlement,  dated 
been  executed  i"  1843,  made  for  the  benefit  of  his  wife,  son,  and  daughter 
by  the  testa-  (Mrs.  Harrison),  and  her  issue,  he  named  his  wife,  his  son, 
had  thereby  a  ^^^  ^*  ^«  ^'  ^->  universal  legatees  in  trust  of  his  personal 
possible  inter-  estate,  and  his  wife  residuary  legatee  for  life,  and  that  he 
entitle  her  to  ^^^»  ^^^  ^^^  death  of  his  wife,  substituted  his  son  as  his 
oppose  the  se-  sole  residuary  legatee  of  the  trust  funds  constituting  his 
but  that  **8he  ^^esiduary  estate ;  that  by  his  first  codicil  he  did  not  in  any 
must  declare  way  alter  the  last-mentioned  disposition  of  his  property,  but 
posed  7he*will  ^^^^^^y  revoked  the  appointment  of  J.  W.  J.  D.  as  an  exe- 
and  first  codicil,  cutor,  and  appointed  his  son  sole  executor;  that  by  the 
idn<»nnot'atki*®^^"^  codicil  he  made  certain  bequests  to  charitable  uses 
next  of  kin,  op- and  to  servants;  that,  under  the  Settlement  referred  to,  a 
withou*  ahSw-  ®"°^  ®^  ^5,000  is  settled  upon  certein  trusts  for  the  benefit 
ing   some   in-  of  his  daughter  and  her  issue,  and  that  she  has  no  interest 

terest,  however  whatever  under  the  will  and  codicils :  that  the  second  codicil 
small.  ^      , 

does  not  prejudice  or  affect  her  interest  in  any  way  what- 
ever in  the  estate  and  effects  of  the  deceased,  but,  on  the 
contrary,  is  prejudicial  to  the  interest  of  the  son  only,  and 
that  Mrs.  Harrison  has  no  interest  whatever  at  law  or  in 
equity,  or  according  to  the  practice  of  this  Court,  to  oppose 
the  said  codicil,  and  that  she  ought  not  to  be  permitted  to 
oppose  the  same.  The  Answer  of  the  Proctor  for  MrSi 
Harrison  submitted  that  his  party  had  a  right  to  oppose  the 
(pretended)  second  codicil  to  the  pretended  will,  and  tha^ 
whether  the  same  is  or  is  not  prejudicial  to  her  interesiit 
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>  determine^  and  not  for  the  other  party  to  deter-      Not.  8. 

*•  Baikeomb  T. 

iing  and  Dr*  Batjjbrd,  for  the  son  and  executor. —     Harrwm, 

ciple  of  these  Courts,  that  to  support  a  suit  you  Aaaumwr. 

an  interest.     Want  of  interest  may  be  objected 

ne  in  a  cause.      Wright  v.  Rutherford,*      The 

iflt  be  an  interest  under  the  instrument  opposed. 

Ask.f 

amst  for  Mrs.  Harrison^-The  interest  of  my  party 

Imitted  as  one  of  the  next  of  kin^  and  as  such  she 

to  oppose  any  instrument  whatever :  a  party  not 

L  must  show  an  interest.     [Psb  Curiam. — Upon 

iple  has  a  next  of  kin  a  right  to  oppose  one  paper 

be  has  no  interest  ?]     In  her  Affidavit  of  Scripts 

here  were  intermediate  wills.     [Per  Curiah. — 

I  show  an  apparent  interest] 

rsNMER  Fust.  Jummmt. 

cannot  accede  to  the  proposition,  that  a  next  of 
right  to  oppose  any  paper^  though  she  has  no 
lie  must  show  some  interest,  however  small.  The 
,  whether  in  this  case  there  is  sufficient  ground  for 
she  has  a  possible  interest. 
>er8  before  the  Court  are  a  will  of  1843,  and  two 
1845  and  1849.  By  the  will,  the  whole  interest 
ighter  is  disposed  of.  The  6rst  codicil  revokes 
tment  of  one  of  the  executors,  and  makes  the  son 
:or.  I  should  be  very  much  inclined  to  hold  that 
ter  had  no  interest  to  oppose  the  second  codicil, 

had  ground  to  oppose  the  will.     But  it  is  now 
that  the  testator,  during  the  year  1848,  executed 

II  or  codicil,  and  in  1849  a  further  codicil.  Now 
?r  codicil  may  have  given  her  an  interest,  and 
ihe  has  a  right  to  know  what  the  contents  of  the 
*f  and  the  question  as  to  the  revival  of  the  will 
H)dicil  depends  upon  the  validity  of  the  second 
id  I  think  this  may  be  a  ground  of  interest.     But 

W.  t  1  Robert  270.    4  Notes  of  Ca.  177. 
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Not.  a.      I  am  not  prepared  to  hold^  when  a  party  ia  assigned  to 
_-^J~  -        declare  whether  she  opposes  the  will  and  codicils,  any  or 
Hanwm»  '    either^  that  she  is  entitled  to  say,  **  I  oppose  the  seoond  codi- 
oil>"  and  say  nothing  of  the  others.    I  think  she  should  say 
something  as  to  the  other  papers.    But  I  think  I  am  not  at 
liberty  to  exclude  the  daughter  from  opposing  the  second 
codicil.    I  cannot  go  so  far  as  to  exclude  her  from  her  rigiit 
to  appear^  but  I  think  she  should  declare  whether  she  q^ 
poses  the  will  and  first  codicil.    [_Addafn$,^^l  have  no  objec- 
tion on  her  part  to  say  that  she  opposes  all  the  papers.]   I 
Petition  over-  overrule  the  objection  as  to  her  want  of  interest*  and  I  assigD 
^^^'  her  to  declare  whether  she  opposes  the  other  papers. 

(Petition  overruled.) 

^        Proctors: — Lockner,  for  the  son  and  executor;    CkerrH  for  the 
daughter. 


2ndSei$,  November  17. 

Whereatesta-        In  THE  GoODS  OF  GeOBOE  COLLINS^    DEC.  —  Motim, 

the  "^ih^era^^  car-par/^.— The  deceased  died  12th  September,  1849,  leaTiof 

morbus,  and  in  a  will,  dated  the  day  preceding.    This  will  was  prepared  is 

ex(r0iiit«,had,in  ^^^^^  haste,  under  the  followinir  circumstances.   On  the  Utb 
giving  instruc-  ^  .  i  ,  •  «*    n 

tions    for    his  September,  bemg  then  ill  of  cholera,  he  sent  for  Mr.  Qn 

will,  described  jjjg  solicitor,   to  make  his  will.     Mr.  G,  was  just  sefitiqg 
a  wrong  chris-  off  upon  a  journey,  but  being  informed  that  the  decsMid 


tenednaiDe(tbe  ^^  ^  ^q]  appearance  dying,  he  went  immediately  to 
ed  having  been  and  took  his  instructions,  which  (fearing  that  the  deosaied 

longdead),wid,  naiffht  not  live  until  a  formal  will  could  be  prepared)  he  got 
though  he  dis-      «>,_  ,  ,,  r.      ,S-,j 

covered    the    regularly  executed,  and  then  went  to  his  office  and  prepared 

™»ta>^«  on  <^^e  the  will,  with  which  he  again  attended  the  deceased.  Upon 
being  read  over,  reading  it  over  to  him,  the  deceased,  referring  to  a  bequeit 
in  the  hurry  of  to  one  of  his  nephews,  said,  "  I  beg  your  pardon ;  I  mades 
alteration  was  niistake  this  morning  when  I  told  you  *  John ;'  I  meant  mj 
not  made,— the  nephew  William;  John  has  been  dead  some  years  ago."  Kh 
standing'  ^the  ^*  ^^  ^^  would  make  the  alteration  when  he  had  finiabsd 
consent  of  the  reading  the  will,  and  ascertained  that  it  was  correct  in  odicr 
teeand^vim'  respects.     During  this  time,  a  change  had  taken  place  ifl 

refused  to  alter  the  deceased,  winch  made  the  room  almost  insupporUble^ 
the  wUl.  *^^ 
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L  wtM  down  itnn  to  make  the  necemfy  ftltemi-      Nov.  If. 

whilst  he  was  looking  for  a  pen,  the  medics!  man    cMuL^i 

lim  from  the  top  of  the  stairs  to  come  up  at  once^ 

ceased^  he  thought,  was  dying.     Mr»  G.  imrae- 

nt  up,  and  the  will  was  then  executed  (the  in» 

being  destroj^ed),  the  intended  alteration  being 

r  in  the  hurry  forgotten.    The  deceased  rallied  a 

died  on  the  following  mornings     He  left  no 

f  the  name  of  <«John."     The  executors  were 

*  carry  out  the  intention  of  the  testator,  and  the 
legatee  and  devisee  had  executed  a  proxy  of  con- 

*  substitution  of  the  name  "  William  "  for  ^*  John." 
nal  property  was  under  £6,000. 

ddilove  moved  for  probate  with  the  name  <*  Wil-  Motiom. 
stituted  for  **  John ;"  the  affidavit  of  Mr.  O.  being 
egistered.  The  first  question  is,  whether  parol 
!an  be  admitted  to  explain  the  error;  if  so,  se- 
whether  the  evidence  will  justify  the  Court  in 
le  alteration.  Mr.  Wigram,'*'  as  to  latent  ambigui- 
**  Every  claimant  under  a  will  has  a  right  to  re- 
a  Court  of  Construction  shall  place  itself  in  the 
»f  the  testator,  the  meaning  of  whose  language  it 
ipon  to  declare."  [Per  CuRiAM.-^Does  that  give 
;  a  power  to  altet  a  will ;  to  strike  out  ''John** 
'<  William  ?"]  In  Lord  Camqyg  v.  BlundeU^f  the 
e  House  of  Lords)  altered  the  will,  and  in  Re 
rikyX  this  Court  rectified  an  error  in  a  name.  £Psr 
-^But  I  did  not  alter  the  will.] 

Jenner  Fust.  Dicukv. 

The  Motion  calls  upon  the  Court  to  alter  the  will, 
Dg  '*  William  "  instead  of  "  John."  This  is  a  novel 
or  the  Court  to  be  called  upon  to  alter  a  will,  by 
ig  one  name  for  another,  though  it  may  be  satis- 
ffoved  what  was  the  intention  of  the  deceased.  I 
rare  of  any  authority  for  this  Court's  altering  a 

•  On  Adm.  of  Extrinsic  Ev.,  p.  76. 
t  1  CI.  &  Finn.  Ao.  Lords  Ca.,  786. 
t  I  Cart.  911. 
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Not.  17.     will ;  and  even  if  it  did  alter  the  will,  without  witnesses  the 
Qfjl^g  j^    alterations  would  not  be  effectual  under  the  Act.     In  the 
case  o£  Shuttleworih,  a  person  was  described  as  executor  by  a 
wrong  name,  and  the  Court,  with  the  consent  of  parties, 
decreed  probate  to  that  person  under  his  right  name ;  but  it 
did  not  alter  the  wilL     I  am  not  aware  of  any  such  esse 
since  the  passing  of  the  Act.     In  one  case,  the  Court  ex- 
Motion  re*   pressed  a  determination  not  to  do  so.    1  reject  the  Motion, 
^        *  and  decree  probate  of  the  will  as  it  stands. 

Nichdbon^  Proctor. 


iDigl^  (trourt  of  SIlimiraltB* 

Zrd  Seu,  NovBMBRR  23. 

Collision.--       Thb  '<  Rob  Roy"  (Knowlbs).— Caiwe,   hy  Plea  md 

Bt&aaen^ABXkd  -P^'^S^^'Th'^  was  a  cause  of  damage  by  the  owners  of  Ae 
B,  were  com-  steam-ship  Unicom  and  the  owners  of  the  cargo  laden 
'°*^^^"^a  t*^ereon,  against  the  steam-ship  Rob  Roy;  to  recover  for  the 
dark  night, each  total  loss  of  the  former  vessel  and  her  cargo,  in  consequeoes 

^lu^^f^'r^u^  of  a  collision  between  the  vessels  in  the  North  Sea. 
with  the  lights 

directed  by  the  The  Libel  pleaded  that,  at  5a. h.  of  the  21st  January,  1849, 
Admiralty,  as  ^^  Unicom^  of  289  tons,  with  merchandise  and  passengeis, 
movements   of  left  Hull  for  Antwerp;  that  her  Majesty's  steam-ships  and  all 

such     vessels,  other  steamers  naviiratinfir  the  coasts  and  channels  of  thii 

with  relation  to  do 

each  other,  at  country  have,  for  some  time  past,  used  or  carried  (when  any) 

night ;  one  of  liflrhts  of  the  following  description  :  a  bright  white  liffht  at  the 
the    lights    of  ^®  ,       ,  ,.   .  ,  f       i  ,  ■•     ^.j 

A  having  been  foremast  head,  a  green  light  on  the  starboard  bow,  and  a  red 

accidentally  light  on  the  port  bow,  such  coloured  lights  being  fitted  escb 
shortly  before  ^'^^  a  screen  of  wood  or  canvas  on  the  inboard  side,  in  order 
the  collision,  to  prevent  both  from  being  seen  at  the  same  moment  from 
fng  ported  her  ^^7  direction  but  that  of  right  ahead,  and  that  all  steamerS) 
helm,  accord-  when  actually  using  or  carrying  such  lights,  have  been,  or 
ordhiary   rules  ought  to  have  been,  navigated  accordingly;  that  directiom 
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efiect  were  in  fiict  issued  by  the  Lords  Commissioners  Not.  83. 
Admiral^*  prior  to  January,  1848»  and  were  repub-  jf^Tlffaw 
lor  the  information  and  observance  of  all  steam  and 

vessels  by  the  Corporation  of  the  Trinity  House  of  the  ?^  nayigation, 
^  TT.  T»  «  •  .  «  ;     ^     1  instead  of  star- 

r  Kingston-upon-HuUy  to  which  port  both  these  ves-  boarding,      at 

sl<mged,  each  of  which  was  furnished  with  lighu  of  bound  to  do, 
id  description,  and  both  were  carrying  such  lights  ciai  directions, 
liat  the  Unicornis  green  light  was  extinguished  just  had  A*s  light 
o  the  collision)  at  the  time  of  the  collision,  and  that  whereas  A  stv  1 
ivigation  of  each  vessel  at  such  time  ought  to  have  boarded,  in  obe- 

^rulated  by  the  lights  which  each  (with  the  exception  directions  :  

lid)  of  the  steamers  was  so  carrying  at  that  time;  that  Held,  that  B 
ttcom,  in  prosecution  of  her  voyage,  at  4  p.m.  of  the  ^^  "J^  liable 
anuary,  a  strong  gale  blowing  from  the  S.W.  by  W.,  for  the  damage, 
.  the  Newarp  light-ship,  meeting  a  heavy  sea  and  ship-  Jfut-  JJf^boUu 
luch  water;  that  the  ship's^lights,  having  been  trimmed  under  such  cir. 

0  P.M.,  so  as  to  last  till  midnight  (the  usual  time  for  re-  pu^^'S^^^'elS 
ing  them),  were  exhibited,  namely,  a  bright  light  on  the  to  port. 

ist  head,  a  green  light  on  the  starboard  paddle-box,  and  a 
^ht  on  the  port  paddle-box ;  that  at  10. 45  p.m.,  the  wind 
owing  strong  from  S.W.  by  W.,  with  a  heavy  sea,  the 
irk,  but  the  horizon  clear,  the  Unicom  was  about  50 
S«by  E. }  £•  from  the  Newarp  light*ship,  a  proper  look- 
ring  kept  on  board,  when  a  bright  light  was  observed 
?  two  seamen  stationed  upon  the  bridge  on  the  star- 
bow,  who  immediately  sung  out  ^<  a  light  on  the  star- 
bow,"  whereupon  the  master,  peceiving  the  light 
en  the  starboard  paddle-box  and  the  head  of  the  Uint- 
Mrdered  the  helm  to  be  starboarded  a  little,  which  was 
and  he  continued,  with  the  look-out  men,  to  watch 

Im  Instructioiis  issued  by  the  Lords  of  the  Admiralty,  headed 
■  for  Steamers,*'  direct  that,  when  under  weigh,  the  vessels  are 
»  **  a  bright  white  light  on  the  foremast  head ;  a  green  light  on 
aboard  bow ;  a  red  light  on  the  port  bow ;  to  be  fitted  with 

1  acfwus.'**  when  at  anchor,  "a  common  bright  light**  The 
itioiis  are  accompanied  by  Diagrams,  to  illustrate  the  working 
plm,  ahowing  six  **  situations**  in  which  steamers  may  be  placed 
ittation  to  each  other,  and  what  lights  will  in  such  cases  be 
Ij  visible. 

:».TII.  2  o 
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KdT.  2S.  the  lights  frIiicTi  became  broader  on  the  starboard  bow^ 
^  TT"  that  the  master  called  out  **  steady ,**  the  ship's  head  beii^ 
S.S.E.,  and  he  then  took  the  bearing  of  the  lights  whidk 
was  S.y  it  being  then  visible  to  the  master,  standing  iMar 
the  wheel  outside  the  starboard  paddle-box ;  that  abont  tea 
minutes  aiter  the  light  had  at  first  been  seen,  a  green  light 
became  visible  below  and  on  the  left  of  the  bright  lights  and 
broad  on  the  Unicornis  starboard  bow,  whereupon  the  mn* 
ter  concluded  that  the  vessel  was  a  steamer,  and  was  paaria^ 
to  starboard ;  that  at  such  time  the  green  light  on  the  Ihh 
com'i  starboard  paddle-box  was  burning  brightly,  and  esh* 
tinned  to  do  so  for  some  minutes  afterwards,  and  must  ha?e 
been  visible  to  those  on  board  the  Rob  Roy,  if  keepkig  t 
good  look-out ;  that,  immediately  on  seeing  the  green  light 
on  board  the  Rob  Roy^  the  master  of  the  Unicom  ^M 
ordered  that  vessel's  helm  to  be  starboarded,  which  ordkr 
was  instantly  obeyed^  and  the  vessel  answered  her  heini; 
that  at  such  time  the  Rob  Roy  was  well  to  starboard  of  the 
Unicom,  and  the  smoke  from  her  funnel  was  blowing  aeroii 
the  Unicornis  bow  ;  that  a  heavy  sea  just  at  this  time  broltt 
over  the  Unkom,  and  extinguished  her  paddle-box  gfWi 
light;  that  the  white  light,  however,  continued  to  iwt 
brightly  on  her  foremast  head,  and  that  the  OnuMMm's  nrf 
light  neither  at  such  time  nor  at  any  other  time  was  visiUe 
to  those  on  board  the  Rob  Rob,  by  reason  of  theacrselioa 
-the  inboard  side ;  that,  shortly  afterwards,  the  Boh  Mnj 
suddenly  ported  her  helm,  as  was  apparent  from  her  :giwi 
-light  disappearing  and  her  red  light  becoming  visible^  4Ktk 
the  two  vessels  were  then  near  each  other,  and  the  mtfHr 
of  the  Unicorn,  seeing  that  a  collision  was  inevitable^  li^ 
stantly  ordered  the  helm  to  be  put  (and  it  instantly  was  pat) 
htird  a-starboard,  but  that,  notwithstanding,  the  IM  Itojf 
with  her  stem  almost  immediately  afterwards  struck  "fte 
Unicom  a  violent  blow  abaft  her  starboard  paddle-lxix,  ani 
rebounding,  a  second  time  struck  her  on  the  starboard  qaa^ 
ter,  shortly  after  which  the  Unicom  sank  with  her4sai^the 
<!rew  and  passengers  being  saved  on  board  the  JM.  ItefV 
that  the  collision  was  imputable  solely  to  those  on  board  the 
Rob  Roy  having  so  put  her  helm  a-port,  and  that  the  lUtt 
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MMteiiied  by  the  owners  of  the  Umoom  and  her  cargo  was      Nor.  89^ 
to  the  amount  of  £24,000.  iW^. 

The  Responsive  Allegation  pleaded,  that  the  Rob  Ro^f  of 
S54  tonsy  on  the  Slst  January,  had  left  Antwerp  with  cargo 
for  Uull>  fitted  with  and  exhibiting  throughout  the  voyage 
a  bright  white  light,  of  extra  strength  (having  two  separate 
bimers»  and  being  visible  at  from  four  to  five  miles  dis- 
tuiee)*  at  the  foremast  head,  a  green  light  in  front  of  the 
itarboard  pttddle-box,  and  a  red  light  in  front  of  the  port 
paddle-box,  both  fitted  with  inboard  screens,  and  visible  fur 
two  or  three  miles;  that  at  10. SO  p.m.,  the  ship  was  puv- 
SDing  her  direct  course  towards  the  Newarp  light-ship  (off 
the  English  coast),  N.  by  W.  J  W,,  the  wind  blowing  a  stiff 
Weese  irom  the  8.W.,  and  the  sea  getting  heavier,  a  good 
look-oot  being  kept,  when  the  man  stationed  on  the  bridge 
between  the  paddle-boxes  saw,  at  the  distance  of  about  three 
niles,  a  single  bright  white  light  right  a-head,  and  imme- 
diately reported  it  to  the  mate,  then  standing  on  the  poop, 
who  thereupon  gave  orders  to  port  the  helm,  which  was 
directly  done ;  that  the  master,  hearing  the  light  reported 
and  die  order  to  port  the  helm,  came  on  deck,  and,  the  white 
fight  being  then  on  the  larboard  bow  of  the  Rob  Roy,  appa- 
mtly  about  a  mile  and  a  half  distant,  ordered  the  helm  to 
be  kept  a-port,  which  was  done ;  that  the  strange  light  was 
thtreapon  brought  to  bear  right  abaft  the  Rob  Roy'i  lar- 
board paddle-box»  and  was  seen  betwixt  such  paddle-box 
and  the  main  rigging  by  those  standing  near  the  wheel, 
whereupon  the  helm  was  steadied,  and  the  strange  light  was 
kept  constantly  in  view,  and  did  not  alter  its  bearing ;  that 
in  a  few  minutes  the  strange  light  appeared  to  near  the  /2o6 
Bojf  very  rapidly  and  more  a-head,  and  the  helm  of  the  Rob 
Ay  was  thereupon  put  hard  a-port,  when  the  vessel  was 
diioovered  to  be  a  steamer  and  close  to  them;  that  the 
cag{nea  of  the  Rob  Roy  were  immediately  stopped  and 
itversed,   but   she   nevertheless  struck   the  Unicorn  very 
noleDtly«  and  from  the  effect  of  the  blow  she  sank  a  few 
boon  afterwards;  that  the  bright  white  or  mast-head  light 
af  the  Unioorth  when  first  seen  from  the  Rob  Roy^  was  a 
very  faint  one,  and  during  no  pajrt  of  the  time  between  its 
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Not.  €3.      discovery  and  the  collision  (ten  niinateB)  was  any  green 
B^Tbm.     light  exhibited  by  the  Unieorny  nor  was  any  other  light 
visible  in  her  from  the  Rob  Roy  save  the  bright  light ;  that 
it  was  impossible  for  the  master  or  crew  of  the  Rob  Rmf  to 
ascertain  either  what  descriptioo  of  vessel  carried  the  light, 
or  what  course  she  was  taking,  and  that  the  coarse  adopted 
by  the  Rob  Roy,  of  porting  her  helm^  under  the  drcani- 
stances,  was  in  strict  conformity  with  the  Act  9  &  10  Ykt 
c.  lOOy  as  also  with  the  established  rules  of  navigation ;  and 
that  the  collision  was  attributable  to  the  neglect  of  thoie 
on  board  the  Unicom^  in  not  exhibiting  proper  lights,  in 
starboarding  her  helm  instead  of  porting,  on  first  obserriof 
the  Roh  Roy,  and  in  not  having  stopped  or  eased  her  en- 
gines, or  taken  any  precaution  to  avoid  the  collision,  after 
seeing  the  lights  and  ascertaining  the  course  of  the>IM 
Roy. 

The  Court  was  assisted  by  two  Elder  Brethren  of  the 
Trinity  House.* 

The  Counsel  for  the  party  proceeding  {Drs*  Addamit  ft 
PhilUmore,  and  Tfviss)  were  alone  heard. 

JuDflxiNT.  Db.  Lushington. 

We  are  decidedly  of  opinion  that  the  main  point  in 
this  case  has  not  been  made  out  by  the  plaintiff.  ■     d 

The  first  question, — a  question  which  must  be  disposed  of    j 
before  all  others^ — i8»  whether  those  on  board  the  Rob  Bfff    ] 
were  guilty  of  any  misconduct,  negligence,  or  want  of  see-     • 
manship,  which  led  to  this  most  unfortunate  collision ;  ani 
if  that  question  be  decided  in  the  affirmative,  then  it  beoomcf 
wholly  unnecessary  to  enter  into  any  further  investigatioe 
as  to  the  conduct  of  those  on  board  the  Unicorn, 

I  think  it  my  duty  to  refer,  in  the  first  instance,  to  the 
Instructions  issued  by  the  Lords  of  the  Admiralty,  and 
which  have  been  republished  by  the  Trinity  Board,  at  Hull; 
because  in  the  Libel  reference  is  made  to  these  Instructioni^ 
and  it  is  alleged  and  argued  that  the  two  vessels  were  in  the 
4th  situation  pointed  out  in  that  paper,  and  consequently  die 
Rob  Roy  was  bound  to  follow  the  directions  given  for  thit 
*  Captain  Wellbanke  and  Captain  Pixlej. 
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Aoidoii.     It  is  perfectly  obvious  that  the  whole  of  these      Kor^ 
ImCructKHM  refer  to  vessels  meeting  by  night,  and  not  by      j^  j}_ 
dsy,  and  it  is  equally  obvious  that  the  directions  are  given 
to  steamers,  which  are  required  to  carry  **  a  bright  white 
Hgfat  on  the  foremast  head,  a  green  light  on  the  starboard 
bowy  and  a  red  light  on  the  port  bow,  to  be  fitted  with  in- 
board screens,*'  for  this  obvious  purpose,  that  steamers  meet- 
ing each  other  at  night  may  be  apprized  of  the  bearing  of 
one  vesael  towards  the  otiier.    To  illustrate  the  directions 
given  for  the  several  situations,  diagrams  are  chalked  out  in 
this  document ;  but  it  is  to  the  4th  only  I  need  advert.    The 
4th  situation  represents  two  steam- vessels  coming  in  oppo- 
site directions,  in  which  situation  the  green  light  in  both  is 
visible  to  each*    The  words  are  these:   **  4th  Situation; 
Here  a  green  light  only  will  be  visible  to  each  r  the  screens 
preventing  the  red  lighte  being  seen.     They  are,  therefore, 
fussing  to  tiarboardf  and  will  starboard  their  helms  with 
eonfidence."    And  why?  for  the  reason  stated,  that  *'m 
green  light  only  will  be  visible  to  each ;"  and  **  therefore" 
tiiey  **  will  starboard  their  helms  with  confidence."     Now, 
sisaming  that,  from  any  accident,  misfortune,  or  neglect, 
tbe  green  light  is  not  visible  to  each, — and,  on  the  present 
ocetsion,  the  extinction  of  one  of  the  green  lights  rendered 
it  impossible, — then  this  rule  and  regulation  is  utterly  in- 
spplicable  to  the  case. 

To  the  circumstances  of  the  case  I  will  briefly  advert. 
Here  are  two  vessels  coming  nearly  in  directly  opposite 
eoarses,  one  from  Hull  to  Antwerp,  the  other  from  Ant- 
imp  to  Hull;  the  course  of  the  one  being  S.E.  and  by 
B. )  E.,  and  that  of  the  other  N.  and  by  W.  J  W.  The 
two  vessels  were,  therefore,  coming  on  opposite  courses,  and 
kjing  out  of  consideration  entirely  the  Regulations  to  which 
I  have  adverted,  let  us  see  whether  or  not  the  Rob  Rotf  was 
JBstified  in  porting  her  helm;  whether  she  did  it  in  time; 
irfaether  anything  was  neglected  by  her ;  and  whether,  in 
ilopinng  and  reversing  her  engines,  she  was  right,  and  did 
h  with  due  expedition.  It  was  contended  by  Dr.  Twiss, 
«-who  coped  with  the  real  difficulties  of  the  case  as  far  as  it 
wss  possible  for  him  to  do,— first,  that  those  on  board  the 


Nov.  sa  i2o&  lt(>y^  notwithstanding  the  extinction  of  the  green  light* 
nJT]^  might  have  concluded  without  doubt  that  die  veesd  was  a 
steamer  in  due  time,  and  might  have  starboarded  her  hebn, 
as  it  were>  in  a  sort  of  compliance  with  the  R^ulations. 
Now  this  is  a  matter  of  fact,  in  which  I  do  not  agree  witb 
him,  and  I  believe  the  gentlemen  by  whom  I  am  assisted 
have  formed  the  same  opinion.  It  must  be  recollected  that 
no  light  was  visible  to  the  Rob  Roy  but  the  white  light ;  and 
though  it  is  true  that  the  white  light  at  the  mast»head  oft 
steamer  may  differ  from  the  lights  carried  by  sailing  vessdii 
it  must  be  recollected  that  those  on  board  the  Bob  Rog  siw 
no  other  light  whatever;  and  if  they  did  see  no  other  lights 
they  might  naturally  come  to  the  condusion  that  it  was  not 
the  light  of  a  steamer*  Therefore,  the  vessels  coning  in 
courses  directly  contrary  to  each  other,  nearly  end  on,  tbe 
Rob  Roy  ports  her  helm ;  and  I  apprehend  it  is  a  general 
rule  of  navigation,  applicable  to  this  and  other  cases,  that  if 
there  is  any  question  of  doubt,  the  safe  and  proper  coune  ii 
to  port  the  helm.  Therefore,  I  am  of  opinion  that  potting 
the  helm  was  a  proper  measure.  That  there  was  any  ddsy 
in  porting  the  helm,  I  see  no  evidence  whatever  ;  on  IIm 
contrary,  when  I  read  Bartlet's  evidence  on  the  3rd,  4Uiy 
and  5th  articles,  I  find  he  says  that,  on  the  discovery  of  tiM 
light,  orders  were  given  him  by  the  mate  to  port,  and  -hs 
kept  the  helm  to  port  for  a  short  time,*«4iot  meaning  the!  it 
ever  ceased  to  be  to  port ;  and  on  the  5th  article  lie  sqf^ 
directly  afterwards  the  master  came  up,  and  directed  him  It 
port  the  helm,  which  he  did,  and  afterwards  the  maiter 
directed  him  to  put  it  hard  a-port,  and  he  did  sa  I  sst 
no  reason  to  suppose  that  there  was  the  slightest  dektfi 
Looking  at  all  the  circumstances  and  difficulties  of  the  csn^ 
^-for  the  witnesses  cannot  speak  with  strict  aceuvacy  as  fet 
distance  and  time, — although  all  parties,  I  believe,  speak  It 
the  best  of  their  knowledge  and  belief,  and  without  any  rak 
to  mislead  the  Court,  I  think  it  would  be  impossible  to  fil 
with  any  legal  or  moral  certainty  what  was  the  distanes  al 
whi(^  the  vessels  saw  each  other,  or  what  was  the  inteml 
of  time  which  elapsed  after  that  before  they  came  into  con- 
tact.   We  know  from  experience  how  difficalt  it  is  to  fii^ 
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tU^  when,  «s  H  appenrsy  the  vessels  were  going  thiongh  the      Vor.  23. 
witer  at  a  rery  considenble  rate.  R^Trm 

There  is  another  consideration  which  was  much  pressed  in 
argamenty  and  therefore  I  advert  to  it,  though  I  do  not  see 
its  bearing  upon  the  question*  It  is  said,  that,  immediately 
ifter  the  discovery  of  the  light  in  the  Unicom  on  board  the 
Rob  R€jff  the  mate  gave  orders  to  take  in  the  mainsaiL  It 
is  impossible  to  see  the  bearing  of  this.  The  mate  was 
watching  the  approach  of  the  vessel ;  there  was  the  helms- 
man to  obey  his  orders  as  to  the  direction  of  the  vessel,  and 
the  engineers  ready  to  stop  and  reverse  the  engines.  Whe- 
ther the  men  were  employed  in  taking  in  the  mainsail  or 
not  does  not  appear  to  me  to  affect  the  merits  of  the  case* 

The  only  other  point  is,  whether  the  engines  were  stopped 
snd  reversed  in  time.    Looldng  at  the  whole  of  the  case,  I 
eoDsider  that  that  is  a  charge  of  mismanagement  which  is 
not  substantiated  by  the  evidence  at  all.     I  think  that  those    The  Rob  Roy 
m  board  Ihe  JBd*  i2ey  did  resert  to  everything  that  was  ^'^  ^^^' 
Mcessary  to  be  done,  and  in  due  time* 

This  being  so,  I  am  relieved  from  the  necessity  of  enter- 
ing into  a  consideration  of  the  conduct  of  those  on  board  the 
Umoonu  It  is  far  from  my  deshre  to  add  to  the  sufiering 
diwdy  inflicfeed  by  attributing  to  them  more  than  misfor- 
tane.  They  had  the  misfortune  to  have  their  green  light 
aitinguished,  and  in  consequence  there  was  not  that  warn- 
iag  given  to  the  other  party  which  ought  to  have  been 
given.  But  those  on  board  the  Unicom  acted  as  if  such  no- 
liee  had  been  given,  and  the  master  was  in  ignorance  whe- 
ther the  green  light  was  burning  or  not,  and  gave  directions 
lo  starboard  the  helm,  and  the  collision  took  place.  I  do  not 
viah  to  attribute  blame,  but  I  must  make  one  observation  :  Necessity  of 
if  these  Regulations  of  the  Admiralty  are  to  be  followed  out,  nghts"burntog. 
snd  vessels  are  to  be  guided  by  them,  it  is  of  the  last  im- 
portance that  those  on  board  steamers  should  see  that  the 
three  lights  are  burning,  for  it  is  perfectly  clear  that,  unless 
this  pg6caution.is  taken,  and  the  three  lights  are  kept  burn- 
iog,  other  misfortunes  of  this  nature  will  most  probably 
occur. 

For  these  rMWona,  the  Court,  with  these  gentlemen,  is 


^ 


Not.  23. 


Bob 
misMd. 
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iMatrnT^ 


entirely  of  q>inion  that  the  collinon  arow  widicmt  any  Uam^ 
imputable  to  the  Rob  Roy. 

Captain  Wellbankb. — We  are  satisfied  that  the  vess^^ 
were  nearly  right  a-head  when  they  first  saw  each  oth^ 
and  that  both  should  have  put  their  helms  to  port. 


PsR  Curiam. — I  dismiss  the  Rob  Roy. 
Proctors  :^F.  Cbrhom,  for  tbe  Unieorns 


forthe/2o6% 


SfdSut. 

A  vrill  signed 
bj  the  testatrix 
at  the  end  of 
theatteststion- 
ckose,  admit- 
ted to  probate 
as  duly  exe- 
cuted. —  Rule 
as  to  the  affi- 
davits of  wit- 
nesses. 


November  27. 

Ik  the  Gk)OD8  of  Amy  Battsn»  Spinster,  dic— ' 
Motion^  ex'parle, — The  party  deceased  died  2nd  November, 
1849,  leaving  a  small  property.  She  made  a  will,  which 
begins,  **  In  the  year  of  our  Lord  one  thousand  eight  hoip 
dred  and  forty-eight,  I,  Amy  Batten,  &c*,  make  this  my  bMk 
will,  leaving,"  &c. ;  and  the  first  side  or  page  (of  kttw- 
paper)  ends  tfjius : — 

In  witness  whereof  I  the  said  Amy  Batten  the  Testatrix  hive  to 
this  my  last  Will  and  Testament  set  my  hand  and  seal  this  dsf 
the  sixth  of  Octoher  one  thousand  eight  hundred  and  forty  elghl 

Signed  in  the  presence  of  us  who  at  the  request  and  in  the  pn* 
sence  of  the  said  Amy  Batten  Testatrix  and— 

Here  ends  the  writing  on  the  first  page ;  the  second  ftp 
is  blank ;  at  the  top  of  the  third  page  the  attestation-cfaov 
is  continued,  thus  :— 

of  each  other  have  hereunto  subscribed  our  names  as  WitnesM 

Amy  Batten 


1 


Witness 


Elisabeth  Fletchor 
Rebecca  Smith 


Monoa. 


Dr.  Bajn/brd  moved  for  probate  to  the  executor. 


J 


/Ml]  PBEROGATIVE  COURT.  289 

SiA  H.  JsNirsR  Fust.  Nov.  27. 

The  question  arises  as  to  the  clue  execution  of  this    ^        ^ 
wii\,  namely^  whether  or  not  it  is  signed  <<  at  the  foot  or  end 
Jsereof."     It  is  one  of  that  class  of  cases  most  distressing  to     '^*"* 
iie  Court,  which  is  forced  to  reject  Motions  for  probate  of 
nstruments  which  have  been  signed  not,  perhaps,  precisely 
ind  strictly,  according  to  the  requisitions  of  the  Act  of  Par- 
iament,  at  the  foot  or  bottom  or  end  of  the  will*    But  I  think 
there  is  a  very  material  distinction  between  this  case  and  that 
oi  Smee  ▼.  Bryer.^    This  paper  ends,  on  the  first  side, — 
slVer  the  appointment  of  the  residuary  legatee,—*'  In  wit- 
ness whereof  I,  the  said  Amy  Batten,  the  Testatrix,  have  to 
this  my  last  will  and  testament  set  my  hand  and  seal  this 
day^  the  sixth  of  October,  one  thousand  eight  hundred  and 
forty-eight,"— and  then  there  is  a  very  small  space,   not 
room  for  the  signature  of  the  deceased,  at  the  end  of  that 
line,   and  immediately  following  that  is  the  attestadon- 
daose,  **  Signed  in  the  presence  of  us,  who,  at  the  request 
md  in  the  presence  of  the  said  Amy  Batten,  Testatrix,  and*' 
—this  is  brought  quite  close  to  the  end  of  that  side  of  the 
iqper  by  a  line  following  the  word  ^  and  ;"  the  second  side 
it  \dt  blank,  and  on  the  third  is  a  continuation  of  the  attes- 
tadon-clause,  and  the  signature,  *<  Amy  Batten,"  is  imme- 
diately below  the  attestation-clause,  and  then  follow  the 
ngnatures  of  the  two  attesting  witnesses. 

This  appears  to  me  to  be  one  of  those  cases  in  which  the 

attestation-clause  forms  part  of  the  will,  for  it  is  carried  on 

immediately  from  the  close  of  the  /e«/tmontttm-clause,  where, 

generally  speaking,  the  signature  should  be  placed.     But 

where  the  attestation-clause  follows,  as  it  does  in  this  case, 

tfter  the  ^Wtmonitim-dause,  without  a  blank,  it  appears  to 

me  that  it  would  be  carrying  the  rule  too  far  to  apply  it  to  a 

cue  of  this  description^  where  the  testatrix  never  could  have 

blended  to  add  more  to  the  will.     The  second  side  being 

left  blank  is  nothing,  because  the  third  side  is  continued 

tram  the  first.     Under  these  circumstances,  I  am  of  opinion      Probate 

that  the  paper  is  entitled  to  probate.  decreed. 

*  6  Notes  of  Ca.  Supp.  xli. 
VOL.  VII.  2  p 
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Nov.  27.         In  this  case,  only  one  of  the  witaeaees  bas  made  an  affidi- 
Battm^dee.    ^^^   ^  thought,  and  still  think,  so  far  as  my  opinion  goes, 


Affidavits. 


that  both  witnesses  should  join  in  making  the  affidavit ;  but 
I  am  informed  that  great  delay  and  inconyenienoe  will  Cike 
place  if  that  rule  is  strictly  insisted  upon.  I  therefore  think, 
with  reference  to  that  representation,  where  the  merefiKtsf 
execution  in  the  presence  of  two  witnesses  is  conoemed,  tfan 
the  aflSdavit  of  one  must  be  received*  I  fiod,  upon  inqdrj. 
that  such  has  hitherto  been  the  rule  acted  upon  in  the 
Registry.  I  find  this  confirmed  by  what  is  stated  in  ths 
last  edition  of  Mr*  Justice  Williams'  work  on  the  Lav  ^ 
Executors  and  AdminUiratars*  It  seems  to  be  considerwl 
that,  where  there  is  a  defect  in  the  attestatum-dause,  tht 
evidence  of  one  witness  is  required.  But  I  must  still  imiit 
upon  this,  that  where  an  affidavit  is  necessary  to  aceoaot 
for  alterations,  and  where  two  witnesses  are  required  t» 
make  an  affidavit,  and  these  join  in  one  affidavit^  both  lU 
depose  to  the  execution, — ^that  is,  that  the  will  was  signed 
or  the  signature  acknowledged  in  their  joint  pretence.  I 
speak  of  this  in  reference  to  what  took  plmoe  on  a  fimcr 
Court-day,  where  two  witnesses  joined  in  the  affidavit,  bat 
only  one  deposed  to  the  execution  of  the  will.  Where  tbe 
two  are  to  be  produced,  I  cannot  understand  why  both 
should  not  join  in  the  affidavit  as  to  the  due  executioo  of 
the  will.  Where  only  one  states  this,  it  leads  to  a  sunniie 
that  they  could  not  both  depose  to  the  &ct«  Therefoi^' 
where  two  witnesses  are  sworn  as  to  alterations  in  a  will, 
they  must  both  join  in  the  affidavit  as  to  the  due  execotiaB 
of  the  wilL 

Burchett,  Proctor. 


A  holograph  In  the  Goods  of  Elizabeth  Mary  Mayo  Whittlb, 
imine^ri'°*^t  otherwise  Elizabeth  Whittle,  spinstbb,  dbc— 
the  conclusion  Motion,  ex-parte. — The  testatrix,  who  died   9th   October, 

wherf  ^  thire  ^®*^'  °"  ^^^  ^"^^  ^^^  preceding,  produced  her  will,  in  her 
was    sufficient  <»^^  handwriting,  with  the  attestation-clause  already  writteDy 
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to  Sanh  Agnes  Campbell  and  Susanna  Cornwall  (the  sub-      Noy.  27. 
leribed  Mritnesses),  and  thereupon  signed  her  name  beneath    mJ^j^ 
lach  clause  of  attestation  in  their  presence,  and  they  imme- 
diately thereafter  attested  and  subscribed  the  paper  in  the  siniature[  bat 
presence  of  the  deceased  and  of  each  other*    The  will  is  at     the    foot 
written  on  the  first  side  of  a  sheet  of  letter-paper,  used  ^tioJl*!  cUum" 
lengthwise,  begnmingy  "  I  Elisabeth  Mary  Mayo  Whittle/'  —admitted  to 
and  ending,  "  to  this  my  last  will  and  testament  I  have  set  P'®"*^** 
my  hand  and  seal  this  2nd  day  of  May  in  the  year  of  our 
Lord  1849."    Then  follows,  after  a  small  blank  space,  of 
about  a  line's  width,  affording  sufficient  room  for  the  signa- 
ture, the  attestation-clause,  *'  Signed,  sealed,  published,  and 
declared  by  the  said  testatrix,  Elizabeth  Mary  Mayo  Whittle, 
as  her  last  will  and  testament,  in  the  presence  of  us,  who, 
at  her  request,  and  in  her  presence,  and  in  the  presence  of 
cadi  other,  subscribe  our  names  as  witnesses  hereto."    Im- 
Bwdiately  below  the  conclusion  of  this  clause,  and  close  to 
It,  is  the  signature  of  the  testatrix,  and  immediately  beneath 
kr  signature  are  the  subscriptions  of  the  two  witnesses. 
Ih.  Jetmer  moved  for  prc^te,  referring  to  the  preceding  Morioii. 


SiE  H.  Jbnnsb  Fust.  Dbcabb. 

I  protest  I  do  not  know  to  what  extent  the  Judicial 
Committee  of  the  Privy  Council  would  consider  the  signa- 
ture in  this  case  as  being  at  the  foot  or  end  of  the  will, 
under  the  Act.  It  differs  from  the  case  of  Smee  v.  Bryer* 
▼ery  materially.  Here  is  a  sufficient  space  for  the  deceased 
to  have  signed  her  name  after  the  /ef/tT/iontttm-clause,  but 
she  signs  under  the  attestation-clause  ;  and  the  question  is, 
whether  the  Court  is  to  construe  the  Act  of  Parliament  so 
■trictly  as  to  say  that  the  signature  in  this  case  is  not  at  the 
foot  or  end  of  the  will.  I  am  afraid  I  should  be  obliged  to 
*et  aside  all  wills  if  I  were  to  say  it  was  not  so.  The  diffi- 
culty in  all  these  cases  is  to  know  how  much  space  may  be 
Ut    According  to  Mr.  Justice  Williams,!  it  is  a  reasonable 

*  6  Notes  of  Ca.  Supp.  zli. 

t  Law  of  Exec  (4th  Ed.)  1  vol  p.  6a 
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Nov.  27. 
WhUtie,  dec. 


Motion 
granted. 


space.     I  want  to  know  the  principle  upon  which  the  Court 
is  to  act.    In  the  case  of  Smee  v.  Btyer,  the  Superior  Court 
said  there  was  '*  no  part  of  the  will  immediately  above"  the 
signature  of  the  testatrix:  here  there  is.     I  am  inclined 
to  hold  that  this  is  a  good  execution.     I  do  not  exactly  un- 
derstand on  what  principle  the  Court  is  to  act,  if  it  be  not 
the  principle  of  common  sense, — and  I  cannot  say  that, 
according  to  the  principle  of  common  sense,  this  signa- 
ture is  not  at  the  foot  or  end  of  the  will.     Where  there  is  a 
large  space  lefl,  the  Court  would  hold  that  the  signature 
is  not  at  the  foot  or  end ;  but  where,  as  in  this  case,  there  is 
but  a  small  space,  I  think  I  should  not  act  up  to  the  spirit  of 
the  Statute  if  I  did  not  hold  it  to  be  a  good  signature  at  die 
foot  or  end.     I  am  afraid  I  should  make  many  wills  drawn 
up  in  solicitors*  offices  void  if  I  were  to  pronounce  against 
this.     [Dr.  Addams, — When  an  Act  of  Parliament  reqoires 
that  the  signature  should  be  at  the  foot  or  end  of  the  wiDf 
people  think  it  must  be  the  last  thing  of  all.]     I  decree 
probate  of  this  paper  to  pass,  and  I  must  endeavour  to  find 
some  principle.     \_Jenner. — The  Act  of  Parliament  itidf 
seems  irreconcilable  with  common  sense,  if  it  does  not  alUm 
any  space  between  the  end  of  the  will  and  the  signature, 
and  yet  in  the  body  of  the  will  any  space  may  be  left]    I 
cannot  lay  down  any  precise  rule;  but  in  the  present  case, 
I  consider  there  has  been  a  sufficient  compliance  with  the 
Act  of  Parliament,  there  being  no  unreasonable  space  left. 

FiddtTt  Proctor. 


AJemecoverte, 
having  a  power 
of  appointment 
by  settlement 
at  her  marriage, 
on  the  death 
of  her  husband, 
makes  her  will; 
then  marries 
again  without 
settlement,  and 
aftenvards  exe- 
cutes a  paper 


In  thb  Ooods  of  the  Right  Honourabls  Emut 
Madelina  Montagu,  commonly  called  Ladt  Emilt 
Madelina  Montagu,  dec. — Motion,  ex-parie. — The  d^ 
ceased  died  in  November,  184*8.  By  settlement,  in  ISSO, 
on  the  then  intended  marriage  of  Lord  William  Frands 
Montagu  with  the  now  deceased,  then  Emily  Madelini 
Du  Pre,  certain  sums  of  money  became  vested  in  three 
trustees,  upon  certain  trusts,  therein  mentioned,  for  the 
benefit  of  any  issue  of  the  marriage,  with  a  joint  power  of 
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aj^Mnntment  daring  the  life  of  both   the  parties^  as  they      Not.  27. 
iboald  direct,  and  failing  such  joint  appointment^  then  as  jHoiUaaZdee 
the  survivor  of  them  by  deed  or  will  should  direct  or  ap- 
point, and  in  default  of  such  direction,  for  all  the  children  ^^^  ^nfg^  ^^ 
equally.    In  1834,  Lord  William  executed  his  will,  whereby  subsequently 
be  bequeathed  all  his  property  to  his  wife  absolutely,  ap-  which^reSsto 
pmnting  her  sole  executrix.     In  1838  he  acquired  consi'  her  will   exe- 
derable  property,  through  his  aunt,  and  in  March,  1842,  ^^^^on^,^^^^ 
he  executed  a  codicil,  referring  generally  to  his  property  riage,  and  states 
acquired  since  the  date  of  his  will,  and  Uien  proceeded  to  of 'jjfJ^^onS 
appoint  his  wife  and  others  trustees  and  guardians  of  his  chil-  must    go     as 
drcn.   His  Lordship  having  died  without  executing  any  other  ^!'l*^dmi^ 
psper,  his  widow,  sole  executrix,  proved  his  will  in  Novem-  tration  decreed 
ber,  1842.    In  December,  1842,  Lady  Emily  (the  deceased)  '^'^**rl'"\^ex! 
made  her  will  in  general  terms,  and  appointed,  so  far  as  she  ed,  as  together 
lawfully  could.  Viscount  Mandeville  guardian  of  her  chil-  ^JJ'j''*'"^^  ^^^ 
dreo,  and  Messrs.  Grenfell  and  Labouchere  executors.   This 
will  was  deposited  by  the  deceased  at  her  bankers,  Messrs. 
Coutta  and  Co.,  where  it  remained  until  December,  1848, 
when  it  was  delivered  up  to  the  executors.    The  issue  of  the 
■trriage  were  still  minors.      In  December,  1844,  the  de- 
eessed  married  Dr.  Evanson,  and  no  settlement  was  made 
OD  this  occasion.    On  the  4th  March,  1845,  whilst  at  Cadiz, 
she  executed  a  paper,  which  concludes  thus :  ''  And  I  hereby 
nnul  all  former  will,  testament,  or  codicils  that  I  may  have 
made."     On  the  9th  October,  1847,  she  executed  another 
psper,  in  which  she  refers  to  her  will  as  being  at  Messrs. 
Coutts',  stating  that  it  was  written  before  her  marriage  with 
Dr.  Evanson,  and  that  great  part  of  her  money  must  go  as 
therein  directed.      Dr.  Evanson,  the  husband  of  the  de- 
ceased, by  proxy,  consented  to  administration  with  the  will 
smexed  of  all  or  any  of  the  papers  being  granted  to  Messrs. 
Grenfell  and  Labouchere,  the  executors  named  in  the  will 
or  1842. 

Dr.  Addatns  moved  for  administration  with  all  the  papers  Motion. 
timexed. 

SiA  H.  Jbnmsr  Fust.  Dxcrkx. 

The  papers  are  to  form  together  the  will  and 
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Nov.  27.      codicils  of  the  deceased.    Decree  adminittration  of  the  three 
MonkiQu,  dee    P*P^"'     There  must  be  an  affidavit  of  the  due  executioa  of 
the  intermediate  paper,  made  at  Cadiz. 

Zongden,  Proctor. 


Signature  of  HoLBBCH  v.  Holbech. — AllegaHon^^^TbAs  was  an  Alle- 
not  at  the  foot  g^^^^  propounding  the  will  of  Mr.  Hugh  Holbech,  who 
or  end  of  the  died  in  June,  1849,  by  the  widow  and  universal  legatee, 

Will 

against  the  father  of  the  deceased.  The  will  is  in  the  hand- 
writing of  the  deceased,  and  is  written  on  two  sides  of  a 
sheet  of  note-paper,  the  second  side  ending  with  the  i9di' 
monium  and  attestation  clauses^  which  fill  that  side  to  tiie 
bottom,  there  being  scarcely  room  for  a  signature.  Beyond 
the  fold  of  the  paper,  a  circumflex  is  drawn  on  the  third 
side^  opposite  to  the  ^e^tmon iKm-clause,  and  another  circinD<- 
flex  opposite  to  the  attestation-clause ;  on  the  right  hand 
side  of  the  upper  circumflex  appears  the  signature  of  the 
deceased  (nearly  in  the  centre  of  the  third  side),  and  bdsw 
it  are  the  subscriptions  of  die  two  witnesses^  thus :— > 


Aug.  9. 


In  witness  thereof  I  here- 
unto set  my  hand  and 
seal  this  29th  day  of  April, 
in  the  year  of  our  Lord, 
1845. 

Signed  and  acknowledged 
by  the  testator  as  and  for 
his  last  will  and  testament 
in  our  joint  presence  of  each 
other  have  subscribed  our 
names  as  witnesses. 


Hugh  Holbech 


/seaM 


Francis  Francis 
James  Gerrard. 


y 


A  Motion  for  probate  having  been  rejected,  the  paper 
was  propounded  by  the  widow  in  an  Allegation,  the  admis- 
sion of  which  was  opposed  on  the  part  of  the  father,  the 
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nit  being  an  amieable  one>  to  obtain  the  judgment  of  the      Nor.  87. 
Coait  whether  the  signature  was  at  the  foot  or  end  of  the     ff^^I^ 
will,  within  the  meaning  of  the  Statute.  HolbedL 

Dr.  PkiUiwtorCf  in  opposition  to  the  Allegation.  — The  Nor.  87. 
decision  of  the  Judicial  Committee  in  Smee  v.  Bryer*  ap-  Aroomiiit. 
pears  to  settle  this  case.  It  is  there  laid  down  that,  what- 
ever inconveniences  may  arise  from  not  giving  effect  to  the 
intentions  of  testators,  they  are  more  than  counterbalanced 
by  the  advantage  of  exdnding  the  risk  of  giving  effect  to 
qporious  .wills :  the  principle  is,  that  the  general  interests  of 
society  require  the  rule  to  be  strictly  enforced.  This  case 
&lls  within  that  of  Smee  v.  Dryer^  as  well  as  the  cases  of 
OdeUt\  of  Hillf  and  of  others,  determined  on  the  First 
Besiion  of  this  Term. 

Dr.  Haggard,  in  support  of  the  Allegation. — This  will  is 
entirely  in  the  handwriting  of  the  testator ;  it  is  made  in 
bvoor  of  his  wife,  and  there  can  be  no  doubt  whatever  that 
it  was  his  intention  that  it  should  operate  as  his  will.  It 
may  be  looked  at  as  if  written  on  half  a  sheet  of  letter- 
p^ier;  the  tettimonium  and  attestation  clauses,  being  con- 
lecotive  and  following  immediately  the  dispositive  part,  and 
there  being  not  space  for  the  testator  to  sign  at  the  end  of 
the  attestation-clause,  he  places  his  signature  at  the  side  of 
the  /ef/tmoitttfm-clause,  near  the  conclusion  of  the  will,  as  in 
the  case  of  McCallum^X  where  the  Court  admitted  the  paper 
to  probate. 

Sir  H.  JsimsR  Fust.  Judouvnt. 

I  think  the  principle  to  be  applied  to  this  case  is 
tery  much  determined  by  that  of  Smeev.Bryer;  for  although 
there  Is  scarcely  room  for  the  signature  on  the  second  side, 
there  is  a  considerable  space  left  at  the  top  of  the  third  side, 
^bove  the  signature.  I  cannot  consider  the  circumflex  as 
Very  material.  In  the  case  of  McCaUum,  the  signature  was 
Hot  exactly  at  the  foot  or  end,  but  it  was  in  the  margin,  at 
the  conclusion  of  the  will.  In  that  case  I  had  considerable 
doubt ;  but  in  this  case  the  signature  has  no  immediate  con- 

^  6  Notes  of  Ca.  Supp.  xli.         f  AnUa,  p.8C7.  t  Antea^  p.  185. 
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Nov.  27.      nection  with  the  will.    Adhering,  therefore,  to  the  princifde 

Ho(h9ch  V      ^^^^  down  in  Smee  v.  Bryer^  I  am  of  opinion  that  the  signs- 

HoWech.       ture  is  not  at  the  foot  or  end  of  the  will,  within  the  meaning 

Allegation     of  the  Statute,  and  consequently  I  reject  the  Allegation. 
rejected. 

Proctors :    W,  Townumd^  for  the  widow  propounding ;  BiorgtMt  for 

the  party  opposing. 

Add.CourtDa^.  December  1. 

An  objection  Evans  t;.TTLER.^-Pdt^toii. — ^This  was  a  business  of  grant- 
to  "roUte"^f  ^"fif  probate  of  the  will,  with  a  codicil,  of  Mrs.  Jane  Tyler, 
the  will  of  of  Coity  Place,  Bridge  End,  in  the  county  of  Glamorgaii» 
|jj»*5^^^^*^  widow,  who  died  10th  October,  1848,  ng^  80,  leaving 
his  co-execu-  behind  her  one  son,  Thomas  Tyler,  and  one  daughter,  Jane 
*^'bate*^'"fh  ^*^  Evans,  wife  of  Morgan  Evans,  being  possessed  of  ml 
ground  of  his  and  personal  estate.     Probate   was   prayed  by  the  Rev. 

innpacity,  --   Xhomas  Evans,  D.D.,  one  of  the  executors,  to  beirrantedto 
not  sustuned.  % 

him,  to  the  exclusion  of  the  other  executor,  Thomas  Tykr 

(the  son  of  the  testatrix),  who  likewise  prayed  probate^  and 

an  Act  on  Petition  was  entered  into  between  them. 

The  Act,  on  behalf  of  Dr.  Evans,  alleged  that  Mr.  Tyler  (Ui 
co-executor),  then  fifty-nine  years  of  age,  was  always  a  poioa 
of  considerable  weakness  of  intellect  and  incapable  of  the  dos 
management  of  himself  and  his  affairs,  and  was  so  esteemed  by 
the  testatrix,  whose  expressed  intention  it  was,  on  that  vsiy 
account,  to  place  him  in  the  care  and  under  the  protection  of  Dr. 
Evans,  as  in  part  appeared  by  a  letter  (annexed)  sent  by  her  tohna 
on  the  26th  February,  1848,  she  being  then  about  to  makabsr 
will ;  that  shortly  thereafter  she  executed  a  will,  which  had  beea 
prepared  by  her  solicitors,  in  which,  notwithstanding,  she  in  ftct 
appointed  her  son  her  sole  executor  and  Dr.  Evans  sole  trustee  of 
her  real  estate ;  that  subsequently  she  executed  another  will  (diat 
of  which  probate  was  sought),  dated  9th  September,  1848, 
wherein  her  son  was  in  fact  also  appointed  executor  with  Dr. 
Evans  (and  not  sole  executor).  Dr.  Evans  being  also  appoints^ 
sole  trustee  of  the  real  estate ;  that*  upon  Dr.  Evans'  hearing  ^ 

*  Certain  allegations,  respecting  Thos.  Evans,  the  son  of  Ml** 
Eyans,  the  testatrix^s  daughter ;  and  Rees  Jenkins,  who  married  tb0 
sister  of  Thos.  Evans;  were  in  this  part  expunged  on  reformatioB  of 
the  Act. 


J 
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the  death  of  the  teetatriz*  from  a  third  party,  and  also  that  her       Dec.  1. 
lOBy  immediately  upon  that  event,  had  disappeared  from  her  house,  ' 

proceeded  thither,  and  found  that  Thomas  Evans,  a  grandson  of  *    If    * 

the  testatrix,  and  Rees  Jenkins,  his  brother-in-law,  had  entered 
into  possession  of  the  house  and  property,  and  were  acting  as  her 
legal  personal  representatives,  and  notwithstanding  the  production 
>f  the  duplicate  will  by  Dr.  Evans,  they  still  retained  possession 
}f  the  house  and  property,  and  refused  to  permit  Dr.  Evans  to  in- 
terfere as  executor ;  that  immediately  upon  the  death  of  the  testa- 
trix, Thos.  Tyler,  having  disappeared  from  the  house,  was  followed 
ud  overtaken  in  the  neighbourhood  by  William  Morgan,  late  a 
Kfvant  of  the  testatrix  (and  who  had  had  for  some  time  past  the 
prioctpal  care  and  superintendence  of  Thos.  Tyler),  who  brought 
him  back  to  a  public  house,  "  where  Dr,  Evans  found  him  in  such  a 
state  of  mind  as  to  be  quite  incapable  of  taking  care  of  himself,  and 
therefore,***  he,  on  the  12th  October,  proceeded  to  make  arrange- 
ineata  for  his  removal  to  Gloucester,  where  he  (Dr.  Evans)  re- 
nted, in  proper  charge  or  under  proper  custody,  but,  prior  to  the 
completion  of  the  arrangements,  Thos.  Evans  caused  him  to  be 
taken  by  Wm.  Morgan  to  Swansea,  and  to  be  there  placed  in  the 
charge  and  under  the  personal  restraint  of  one  George  Bowen, 
vho,  as  well  as  Thos.  Evans,  refused  to  permit  any  person  to  have 
access  to  him ;  that  on  the  day  immediately  following  Thos.  Tyler's 
mnoval  to  Swansea  by  Wm.  Morgan,  as  they  were  walking  toge- 
ther by  the  sea-side,  Tyler  suddenly  attempted  the  life  of  Morgan, 
hj  stabbing  him  in  the  throat  with  a  large  clasp-knife,  being  appa- 
rently quite  unconscious  that  he  had  done  any  wrong,  and  Morgan 
begged  the  persons  on  the  beach  who  rescued  him  "  not  to  hurt 
the  old  gentleman,  for  that  he  was  his  keeper,"  adding,  "  mind 
ttd  take  care  of  him,  for  otherwise  he  will  be  sure  to  drown  him- 
letf ;"  and  it  expressly  alleged  *'  that  the  said  Thos.  Tyler  was  a 
de»fferoms  htnatic  on  the  said  day,  and  acted  as  and  was  treated  as 
tsek  ta  manner  as  and  by  the  persons  aforesaid,*'* 

The  admission  of  this  Act  on  Petition  was  opposed.  Feb.  3. 

Dr.  Harding,  for  Mr.  Tyler,  in  objection  to  the  Act —  Aroumbmt. 
There  is  no  case  in  which  one  executor  has  objected  to  ano- 
ther aa  being  unfits  raising  the  question  in  the  shape  of  an 
Act  on  Petition  and  Affidavits,  which  must  lead  to  the  same 
inquiry  aa  in  a  question  as  to  the  capacity  of  a  testator.  It  is 

*  The  words  in  italics  were  added  on  reformation  of  the  Act. 
VOL.  Til.  2  Q 
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Dkc.  1.       very  doubtful  whether  the  Court  has  jarisdiction  to  ezdude 
„  1, ,     an  executor  on  such  a  plea  as  this  and  affidavits.     Mr.  Jus- 

tice Williams  says'*'  that,  generally  speaking,  all  persons  are 
capable  of  being  executors  save  those  expressly  forbidden. 
It  is  not  alleged  that  Mr.  Tyler  is  an  idiot  or  imbecile  (if  be 
could  be  excluded  on  that  ground),  but  that  he  was  always 
a  person  of  '<  considerable  weakness  of  intellect,** — a  term 
not  known  to  our  law, — "  and  incapable  of  the  due  manage* 
ment  of  himself  and  his  affairs."  This  is  a  case,  therefore^ 
of  connate  incapacity,  not  anything  supervening,  and  such  t 
person  may  still  be  an  executor.  He  is  not  represented  to 
be  incapable  of  the  management  of  himself  and  his  affiur^ 
but  of  their  "due  "  management.  Is  such  an  allegation t 
ground  for  the  exclusion  of  a  man  from  being  an  execatoTi 
as  to  which  the  Court  has  little  latitude  ?  Rex  v.  Rtunet.\ 
The  Court  must  reject  the  Petition  as  containing  nothing 
relevant. 

Dr.  AddamSf  in  support  of  the  Act. — This  man,  if  thefacti 
stated  are  true,  is  a  dangerous  lunatic.  Has  the  Court  e?er 
granted  probate  of  a  will  to  such  a  person  ?  Does  not  tbe  ; 
Court  continually  receive  proof  of  such  a  fact  on  affidavits? 
It  is  true  that  the  Court  could  not  exclude  a  person  frooi 
being  executor  who  is  labouring  under  connate  weakness  of 
intellect,  when  appointed  by  a  testator  with  a  knowledge  of 
the  fact ;  but  we  allege  farther  that  he  is  now  a  dangerous 
lunatic ;  he  was  in  the  hands  of  a  keeper,  whom  he  attempted 
to  stab.  [Harding, — You  do  not  allege  him  to  be  a  lunatic.] 
You  refuse  us  access  to  him. 

JiiDOMKST  Sir  H.  Jenner  Fust. 

This  is  a  novel  proceeding  in  this  Court,  to  take  its  ] 
opinion  as  to  the  relevancy  of  facts  put  forward  in  an  A(X 
on  Petition  against  the  grant  of  probate  of  a  will  to  an  exe- 
cutor appointed  by  that  will.  All  I  understand  of  the  case 
is  this :  that  the  Proctor  for  the  Rev.  Dr.  Evans  prays  pro- 
bate of  the  will  and  codicil  to  him,  as  executor,  and  a  Proctor 
appears  for  Mr.  Tyler,  and  alleges  him  to  be  the  other  exe* 

*  Law  of  Exec.  b.  3,  c.  I.  f  Ld.  Raym.  361.     1  Sklic  W 
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cntor,  and  prays  probate  to  his  party ;  and  I  understand       Dec.  1. 
that  the  objection  is,  that  Mr.  Tyler  is  an  improper  person^  »  j,  t 

It  the  present  moment,  to  have  probate^  either  solely  or 
joined  with  Dr.  Evans,  the  other  executor.  Certainly  the 
executor  objecting  ought  to  show  grounds  sufficient  to 
justify  the  Court,  in  law  and  reason,  in  rejecting  the  prayer 
of  the  other  executor  to  be  joined  in  the  grant  of  probate ; 
and  the  question  is,  whether  the  grounds  are  relevant  to  in- 
duce the  Court  to  stay  its  hand,  at  least,  before  it  grants 
probate  to  Mr.  Tyler. 

The  facts  ought  to  be  stringent  in  themselves  to  satisfy 
the  Court  that  he  is  incapable  of  managing  himself  and  his 
own  affairs  and  the  deceased's  affairs,  and  not  that  he  is 
simply  a  person  of  weak  mind,  and  incapable  of  the  due 
mmagement  of  his  own  affairs.     The  Act  on  Petition  does 
not  allege  distinctly  the  real  state  of  Mr.  Tyler,  though  I 
collect  from  what  Dr.  Addams  said,  that  it  is  meant  to  be 
irerred  that  he  is  a  dangerous  lunatic,  and  that  he  is  a  per- 
■m  said  to  be  probably  put  forward  by  others  to  obtain  pro- 
bite  of  the  will  for  their  own  purposes.     I  cannot  but  say 
that  there  is  a  great  deal  of  irrelevant  matter  in  the  Act ; 
raipiciona  are  cast  upon  the  motives  of  persons ;  but  this  is 
■ot  sufficient  to  justify  the  Court  in  excluding  an  executor, 
OD  such  grounds,  from  the  probate  of  the  will.     It  does  not 
t|>pear  that  the  deceased  did  consider  her  son  not  to  be  a  pro- 
per person  to  be  entrusted  with  the  management  of  the  pro- 
perty, for  in  the  letter  she  wrote  to  Dr.  Evans,  in  February, 
1B48  (annexed  to  the  Act),  she  says :  <'  1  take  the  liberty  of 
addressing  you  respecting  my  son  :  I  am  about  settling  my 
ifiirs,  and  find  it  necessary  that  I  should  appoint  a  trustee 
to  act  for  him  in  the  case  of  my  death  or  inability,  being  now 
ni  my  eightieth  year.    He  will  have  a  good  property,  but 
totally  unable  to  carry   on   an  account."     She  may  have 
thought  it  right  to  appoint  him  an  executor  notwithstanding 
this  opinion  of  her  son's  incapacity  to  carry  on  an  account, 
in  his  office  of  executor.    <*  He  has  been  twelve  years  and  a 
half  with  your  uncle,  and  is  acquainted  with  you,   which 
iiidoces  me  to  apply  to  you  to  take  him  under  your  protec- 
tion. I  will  appoint  a  person  to  receive  the  rents,  and  to  pay 
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Die.  1.      into  your  hands  for  his  purpose,  and  paying  yoa  all  ez- 
„  1, .     penses  and  trouble.    Be  pleased  to  reply  to  thisi  and  not  let 

'  it  go  further,  for  people  are  watching  to  take  advantage. 
He  is  well-disposed  and  sober,  but  does  not  like  to  take 
trouble."     Now  she  does  seem  to  regard  him  as  a  person 
who  required  some  degree  of  superintendencey  to  prevent 
advantage  being  taken  of  him,  and  as  not  able  to  cany  on 
an  account ;  but  it  appears  to  me  that  nothing  is  said  that 
would  empower  the  Court  to  exclude  him  from  the  probate; 
it  must  go  further.     Then  it  is  alleged  in  the  Act  that, 
shortly  after  the  date  of  this  letter,  she  made  a  will,  in  whiciii 
notwithstanding  the  premises,  she  appointed  her  son  sole 
executor,  and  Dr.  Evans  sole  trustee  of  her  real  estate,  and 
that  subsequently   she  executed  another   (her  last)  will, 
wherein  her  son  is  also  appointed  an  executor  with  Dr. 
Evans.     So  that  she  still  considered  him  a  proper  person  to 
be  entrusted  with  the  property,  and  in  the  first  instance^  to 
the  exclusion  of  Dr.  Evans,  he  is  declared  sole  executor  of 
the  will.    The  Act  goes  on  to  allege  certain  matters  respect- 
ing the  family  of  the  testatrix,  for  the  purpose  of  charging 
them  (I  presume)  with  conspiring  to  induce  the  Court  to 
grant  probate  to  Mr.  Tyler  for  their  own  purposes;  bat  I  do 
not  know  that  the  Court  can  on  that  ground  exdnde  him 
from  the  probate  of  the  will.     If  he  is  a  dangerous  lonitiCt 
the  fact  must  be  brought  before  the  Court  distinctly,  as  it 
would  have  been  in  a  proceeding  by  Plea  and  Proof.    I  ad- 
mit that,  if  he  is  incompetent,  the  Court  would  not  decree 
probate  to  him ;  it  would  reserve  power  to  him  when  he  wai 
competent  to  exercise  it ;  but  it  must  be  distinctly  all^pd 
and  proved  before  the  Court  that  he  is  actually  disabUd 
by  mental  incapacity  from  taking  probate  of  the  wiU  and 
codicil ;  and  there  is  not  sufficient  in  this  Act  to  satisfy  las 
that  he  is  so.     The  Court  is  not  at  liberty  to  exclude  himoo 
slight  grounds ;  it  must  be  on  the  strong  ground  that  he  ii 
incapable  of  acting  as  executor.    The  testatrix  might  appoint 
whom  she  pleased.    It  appears  to  me  that  all  the  drcwB* 
stances  alleged  in  the  Act  on  Petition  have  scarcely  any* 
thing  to  do  with  the  case  further  than  showing  the  exda* 
sion  of  Dr.  Evans  from  having  access  to  Mr.  Tyleri  to 
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ateertsin  his  real  state  of  mind,  which  may  not  only  go  to      Dec.  1. 
•bow  that  he  is  in  eflTect  in  custody,  but  may  justify  the  Court  n,^     7^/ 
in  receiving  evidence  something  short  of  what  it  would  re- 
qaire  supposing  there  was  access  to  him.    It  is  said  that  he 
is  in  the  custody  of  the  parties  who  are  in  possession  of  the 
property.     I  do  not  know  that  this  is  a  ground  why  the 
Court  should  exclude  him.      At  the  same  time,  the  Court 
would  be  averse  to  put  the  property  in  the  possession  of  a 
pirty  who  is  in  the  custody  of  other  persons.     But  still  the 
Court  cannot  exclude  him  unless  it  is  distinctly  alleged  that 
he  is  incapable  of  acting,  and  that  does  not  appear  so  dis- 
tinctly alleged  as  it  might  be;  and  I  therefore  refer  the      Petition   to 
Petition  back  to  have  those  grounds  set  out,  and  to  have  it      ^©"ned. 
distinctly  alleged  that,  in  his  state  of  mind,  Mr.  Tyler  is  in- 
competent to  act  in  the  trusts  of  the  will.    [  Harding* — What 
does  the  Court  wish  should  be  alleged  ?]     That  he  is  in- 
competent to  act : — whether  lunatic  or  not  I  leave  for  the 
levned  Counsel  to  decide. 


The  Act  having  been  reformed  as  before  shown,  the  An- 
iwer,  on  the  part  of  Mr.  Tyler,  alleged  as  follows  :-^ 

It  denied  that  he  was  or  is  a  person  of  considerable  weakness  of 
intellect,  or  incapable  of  the  due  management  of  himself  or  his 
iffidrs,  or  was  so  esteemed  by  the  testatrix,  and  alleged  that  *'  be 
ilviys  was  and  still  is  a  person  competent  to  take  care  of  himself, 
to  give  rational  and  proper  orden  and  directions  as  to  his  affairs, 
to  understand  general  business  when  explained  to  him,  to  select 
those  he  may  choose  to  employ  as  bis  agents,  and  generally  to  dis- 
cbarge  the  ordinary  duties  of  life ;  that  he  is  a  man  of  good  infor- 
ontion,  fond  of  reading,  and  that  be  converses  readily  and 
rstionally  with  his  friends  and  acquaintance  on  general  subjects ;" 
thoQgfa  he  is  **  of  shy  and  retiring  habits,  somewhat  eccentric  in 
manner,  and  averse  to  exertion  or  business,  especially  to  that  con- 
nected with  rents,  repairs,  and  sales  of  real  and  mineral  property, 
and  inexperienced  in  the  management  thereof/'  and  it  was  only 
with  reference  thereto,  and  to  protecting  him  from  imposition  from 
tenants  and  agents,  that  the  testatrix  recommended  him  to  the 
protection  of  Dr.  Evans,  who  has  confessed  that  Mr.  Tyler  is  very 
sensibles  that  the  testatrix,  in  1837,  by  a  will  written  with  her 
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Dec.  1 .       own  hand,  bequeathed  to  him  her  whole  propertjr  for  Ufe,  with  re- 
mainder to  his  issue,  or  as  he  should  by  deed  or  will  appoint,  of 
which  will  she  appointed  Dr.  Evans  executor ;  that  such  the  real 
meaning  and  intention  of  the  testatrix,  in  her  recommendation  of 
her  son  to  Dr.  Evans*  protection,  was  manifested  as  well  by  the 
will  afterwards  prepared  for  her,  as  by  that  of  1848,  in  both  of 
which  she  appointed  her  son  executor ;  that  the  testatrix,  by  her 
last  will,  bequeathed  to  her  son  all  her  personalty  absolutely,  and 
also  gave  him  the  rents  and  profits  of  her  real  estate  for  life,  with 
absolute  and  uncontrolled  powers  of  appointment  over  the  whole; 
that  this  will  was  prepared  by  the  solicitor  of  Dr.  Evans,  whose 
appointment  as  executor  was  first  suggested  to  the  testatrix  by  Dr. 
Evans  himself,  who  informed  her,  in  a  letter  (annexed)  that  he  hid 
no  objection  to  act  as  her  executor  conjointly  with  her  son;  it 
denied  that  Thos.  Evans  or  Rees  Jenkins  acted  as  alleged,  except 
the  latter  as  the  solicitor  of  Mr.  Thos.  Tyler,  and  for  his  interest 
and  by  his  instructions,  and  Thos.  Evans  as  his  nephew,  and  by 
his  instructions  and  wishes ;  or  that  they  retained  possession  of 
the  house  and  property,  except  only  on  behalf  and  for  the  intereit 
and  by  the  desire  and  instructions  of  Mr.  Tyler ;  but  it  admitted 
that  they  refused,  pending  this  cause,  to  permit  Dr.  Evans  un- 
opposed to  act  as  executor ;  that,  shortly  after  the  death  of  the 
testatrix,  Mr.  Tyler,  having  previously  delivered  everything  in  the 
house  into  the  charge  of  his  nephew,  Thos.  Evans,  and  his  niece^ 
Mrs.  Jenkins,  left  the  house,  in  order  to  avoid  remaining  then 
with  the  corpse,  intending  to  stay  away  until  after  the  funenl; 
that  he  was  followed  and  attended  by  Wm.  Morgan  (who  had 
been  his  mother's  gardener),  who  had  no  superintendence  over 
him,  and  then  went  to  the  Wyndham  Arms,  where  two  personi^ 
acquaintances  of  Dr.  Evans,  on  the  1 1th  October,  visited  him, 
and  conversed  with  him  on  matters  of  business  relating  to  his  ova 
and  his  mother's  affairs,  much  to  his  annoyance,  and  being  ini' 
tated  at  such  interference,  he  sent  a  message  to  his  nephew,  Thoi 
Evans,  informing  him  thereof,  who  consulted  Rees  Jenkins,  H 
his  own  and  Mr.  Tyler's  solicitor,  who  went  to  the  inn,  and  pntaa 
end  to  such  interference,  by  the  desire  of  Mr.  Tyler;  it  alleged  tbit 
Dr.  Evans,  accompanied  by  his  solicitor,  on  the  12th  October» 
saw  and  conversed  with  Mr.  Tyler,  and  also  with  Thos.  Evans  and 
Rees  Jenkins,  and  then  for  the  first  time  informed  Mr.  Tyler  tfait 
Dr.  Evans  was  one  of  the  testatrix's  executors,  of  which  he  wti 
then  ignorant,  whereupon  Dr.  Evans  and  his  solicitor  were  askfld 
to  attend  the  funeral,  on  the  following  day,  but  they  declined; 
that  it  was  thereupon  agreed  upon  between  Rees  Jenkins,  as  thi 
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aofidtor  of  Mr.  Tyler,  and  Dr.  Erans  and  his  solicitor,  that  they       Dec.  1. 
should  meet  the  day  after  the  funeral  (the  14th),  and  inspect  the 
testatrix's  papers  and  effects  in  her  house ;  that,  notwithstanding 
this  arrangement.  Dr.  Evans  and  his  solicitor  did,  on  the  13tb, 
whilst  Rees  Jenkins  and  Thomas  Evans  were,  as  they  knew,  ab- 
sent, attempt  secretly  to  gain  admission  into  the  house,  in  order 
to  take  exclusive  legal  possession  thereof,  in  consequence  of  which, 
on  the  foUonring  day,  when  they  applied  to  be  admitted,  Rees 
Jenkins  refused ;  that  neither  Dr.  Evans  nor  his  solicitor  on  that 
occasion  ever  denied  the  right  or  capacity  of  Mr.  Tyler  to  act  as 
executor,  and  on  various  occasions  immediately  after  his  mother's 
death,  Mr.  Tyler  conversed  quite  calmly  and  reasonably  about  his 
hte  mother's  and  his  own  affairs ;  that  after  the  departure  of  Dr. 
Efans  and  his  solicitor,  the  latter  wrote  a  letter  (annexed)  to  the 
London  agent  of  Rees  Jenkins,  wherein  he  admitted  Mr.  Tyler  to 
be  a  person  capable  of  acting  as  executor,  and  represented  that  he 
VIS  acting  professionally  on  his  behalf;  that  on  the  15th  or  l6th 
October,  Dr.  Evans  directed  a  medical  person  to  take  measures  for 
Ncnring  Mr.  Tyler  and  conveying  him  to  Gloucester,  even  though 
it  might  be  by  compulsion,  and  against  the  will  and  without  the 
knowledge  of  Thos.  Evans,  his  nephew,  or  Rees  Jenkins,  his  soli- 
citor, promising  that  he  should  be  rewarded  handsomely  for  his 
trouble;  this  plan,  for  the  intended  seizure  and  removal  of  Mr. 
lyier,  being  the  ''arrangements"  referred  to  in  the  Act;  that 
Mr.  Tyler,  on  learning  the  contents  of  this  letter,  felt  and  ex- 
pressed great  alarm  lest  he  should  be  carried  off  to  Gloucester  or 
ooksted,  and  he  determined  to  follow  Rees  Jenkins  to  Swansea, 
for  the  purpose  of  taking  his  advice  and  of  avoiding  any  personal 
innoyance ;  that  he  accordingly  proceeded,  with  Thos.  Evans  and 
Wm.  Morgan,  to  Swansea,  and  consulted  Rees  Jenkins,  taking 
lodgings  there,  where  he  has  since  remained ;  that  on  the  morning 
after  his  arrival  at  Swansea,  he  rose  early,  and  proceeded  to  walk 
ilone  on  the  sands,  followed  by  Wm.  Morgan,  who  suddenly 
leiaed  him  by  the  arm ;  that,  fully  believing  Morgan  intended  to 
teise  bis  person  and  carry  him  off  to  Gloucester,  in  a  state  of  great 
igitation  and  alarm,  he  (Tyler)  violently  resisted,  and  a  struggle 
taking  place,  Morgan  grappling  with  him,  in  his  efforts  to  release 
Umsdf,  he  (Tyler)  wounded  the  servant  with  a  knife,  but  it  denied 
that  be  was  or  now  is  a  lunatic,  or  dangerous,  or  that  he  was  treated 
as  such ;  it  alleged  that  Mr.  Tyler  has  felt  and  expressed  much 
ttgtfi  for  having  so  used  his  knife ;  that  George  Bowen  was  hired 
to  attend  upon  Mr.  Tyler,  in  the  place  of  Morgan,  but  has  since 
left  bis  service,  and  it  denied  that  Mr.  Tyler  ever  was  in  any  man- 
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under  the  dnrge  or  restraiiit  of  Bcywen,  or  tint  he  is  mider 
inj  restraint,  being  at  perfect  liberty  to  go  where  or  to  do  what  he 
thinks  fity  and  it  alleged  that  Mr.  Tyler,  to  avoid  annoyance^ 
gare  repeated  and  express  orders  that  no  stranger  should  for  the 
present  hare  access  to  him  on  business,  though  he  had  admitted 
some  persons  to  see  him  on  business,  on  his  being  first  informed 
of  its  nature. 

The  Reply  and  the  Rejoinder  counterpleaded  or  explained 
certain  allegations  in  the  Act  and  Answer  respective! j. 

Dr.  Addams,  for  Dr.  Evans,  argued  for  the  disqualifica- 
tion of  the  co-executor,  on  the  ground  of  his  insanity. 

Dr.  Harding,  for  Mr.  Tyler,  in  support  of  his  title* 
denied  the  jurisdiction  of  the  Court,  on  the  grounds  stated, 
to  set  aside  the  appointment  of  an  executor. 


Sib  H.  Jennkr  Fust. 

The  ground  of  opposition  to  the  prayer  of  Mr. 
Tyler  is,  that  he  is  a  person  incompetent  to  manage  himself 
and  his  affairs,  and  therefore  to  discharge  the  office  of  exe- 
cutor. According  to  the  suggestion  of  Counsel,  this  is  s 
question  prima  impressionis ;  it  is  said  that  no  such  case  hai 
ever  occurred  before  in  which  a  party  applying  for  probate 
of  a  will,  as  executor,  was  objected  to  as  incompetent  to 
discharge  the  duties  of  the  office,  and  was  on  that  groond 
excluded  by  the  Court:  the  Counsel  for  Dr.  Evans  hsi 
cited  no  case,  and  the  Counsel  on  the  other  side  has  been 
able  to  find  no  such  case  reported.  It  appears  to  me  that, 
although  such  a  case  cannot  be  produced,  and  though  then 
may  not  have  been  any  other  precisely  similar  case,  the 
principle  is  acknowledged,  and  has  been  acted  on  in  varioof 
instances,  and  that  the  Court  has  been  called  upon,  where 
the  executor  named  in  the  will  has  been  lunatic,  to  decree^ 
and  has  decreed,  administration  with  the  will  annexed  to 
some  otiier  person. 
Who  are  com-  The  first  question  is,  who  are  competent  to  be  appointed 
petent  to  be  executors?  and  I  apprehend  this  is  correctly  laid  down  bj 
Mr.  Justice  Williams,  in  his  valuable  work  on  the  Lam  f 
Execulors  and  Adminislraturs  :*   "  Generally  speaking,  «B 

''  1  vol.  (4th  £d.X  b.  3,  c.  1,  p.  186. 


J 


184a]  PHEROOATIVE  COUBT.  305 

peraons  who  are  capable  of  making  will8>  and  some  others       Di&  1. 
besidess  are  capable  of  being  made  executors.*'    Infants,  he  ^^^oxsTtV/^. 
saySy  may  be  appointed  executors;  <<but  if  an  infant  be 
appointed  tole  executor,  by  Statute  S8  Geo.  S,  c.  87,  s.  6,  he 
is  altogether  disqualified  from  exercising  his  office  during 
his  minority,  and  administration,  cum  teslamento  annexOf 
shall  be  granted  to  the  guardian  of  such  infant,  or  to  such 
other  person  aa  the  Spiritual  Court  shall  think  fit,  until  such 
infant  shall  have  attained  the  age  of  twenty* one  years." 
Again  i*  "  Idiots  and  lunatics  are  incapable  of  being  execu- 
tors or  administrators ;  for  these  disabilities  render  them  not 
only  incapable  of  executing  the  trust  reposed  in  them,  but 
also,  by  their  insanity  and  want  of  understanding,  they  are 
incapable  of  determining  whether  they  will  take  upon  them 
the  execution  of  the  trust  or  not.    Therefore,  it  has  been 
agreed,** — these  are  the  words  the  learned  Judge  makes  use 
of^— .^  that  if  an  executor  become  non  compos,  the  Spiritual 
Court  may,  on  account  of  this  natural  disability,  commit 
administration  to  another.*'     And  he  refers  to  the  case  of 
Hitt  V.  MilU»f    Again  4  *'  If  the  executor  be  disabled  from 
acting,— *aa  if  he  becomes  lunatic,  or  incapable  of  legal  acta, 
— 4hen,  on  the  principle  of  necessity,  there  shall  be  a  grant 
of  a  temporary  administration  with   the    will  annexed." 
Here  he  speaks  of  temporary  Administrations.     He  adds : 
*  Where  a  sole  executor  or  administrator  becomes  a  lunatic, 
it  is  the  ordinary  practice  of  the  Court  to  make  a  limited 
grant  to  his  Committee  for  his  use  and  benefit  during  his 
hmacy."     He  goes  on:  "It  is  also   the  practice   of  the 
Ecclesaaatical  Court  to  grant  administration  for  the  use  and 
benefit  of  a  lunatic,  though  the  person  alleged  to  be  so  has 
Hot  been  found  a  lunatic  by  Inquisition.    When  such  a  case 
oeeors,  the  Ecclesiastical  Court  requires  affidavits,  stating 
the  fact  of  lonacy,  and  that  no  Inquisition  has  been  had,  and, 
of  Goone,  no  Committee  appointed  :  the  Court  then  grants 
•dminiatration  to  the  next  of  kin  of  the  lunatic,  for  the  use 
and  benefit  of  the  lunatic,  pending  the  lunacy,  and  it  re- 
quires sureties  in  double  the  amount  of  the  property,  and 

•  P.  105.  t  1  Salk.  36.  :  B.  5,  c.  3,  s.  6,  p.  428. 
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Dec.  I.       such  sureties  must  justify."     And  he  refers,  as  an  authority 
Evan^y^  ler  ^^^  ^^'®  practice  of  the  Court,  to  Ex'parte  Evelyn.*     Upon 
the  subject  of  temporary  administrations  during  the  incapa- 
city of  an  executor,  he  refers  to  Oughton,t  who  terms  them 
**  Literas  Administrationis  durante  Corporis  aui  Animi  vilio.** 
But,  in  all  these  cases,  it  is  within  the  jurisdiction  of  this 
Court  to  ascertain  the  fact,  to  be  convinced  that  the  disabi- 
lity is  a  legal  one ;  therefore  the  inquiry  must  be  made  in 
this  Court.    The  jurisdiction  of  this  Court  is,  therefore,  be- 
yond all  controversy  established ;  and  I  say  this  in  order 
that  the  notion  may  not  go  abroad  that  this  Court  is  not 
competent  to  inquire  into  the  competency  or  non-compe- 
tency  of  an  executor. 

Having  said  thus  much  upon  this  part  of  the  casCf  I  pro- 
ceed to  consider  its  particular  circumstances. 
Circumstances  The  testatrix,  by  her  last  will,  appointed  Dr.  Evans  one 
of  the  case.  ^p  j^gj.  executors,  and  sole  trustee  of  her  real  estate,  and  her 
son,  Thos.  Tyler,  the  other  executor,  he  having  a  beneficial 
interest  in  the  real  estate  during  life  and  in  the  whole  of  the 
personal  estate.  The  personal  property  is  about  £600  onlj; 
the  real  estate  is  stated  in  the  Act  to  be  of  the  value  of  £400 
a  year,  but  it  appears  from  the  proceedings  in  the  cause  tint 
it  is  supposed  to  be  of  much  greater  value  from  the  rainenls 
under  the  surface  of  the  estate,  for  there  is  a  direction  in 
the  will  that  the  mines  and  minerals  under  one  farm  dull 
not  be  sold  for  less  than  £30,000.  It  is  therefore  a  very 
important  question  for  the  parties  interested, — as  a  laige 
property  has  to  be  administered, — under  whose  superintoid- 
ence  it  is  to  be  administered.  This  lady,  who  was  at  her 
death  about  eighty  years  of  age,  had  a  son  and  a  daughter; 
the  son  is  unmarried ;  the  daughter  married  Mr.  Morgm 
Evans,  and  their  daughter  is  married  to  Mr.  Rees  JenkJBf) 
an  attorney.  The  son  is  about  sixty,  and  he  lived  with  bit 
mother  down  to  the  time  of  her  death.  In  1837,  shemadee 
will  in  her  own  handwriting,  by  which  she  bequeathed  her 
whole  property  to  her  son  absolutely,  and  appointed  him 
sole  executor.    This  will  remained  unrevoked  until  184^ 

♦  2  M.  &  K.  4.  t  Onlo  Jud.  tit.  219,  s.  I. 
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when  a  new  will  was  made  for  her,  by  her  solicitors,  and       Dae,  1. 

was  executed  by  her  in  June,  1848,  in  which  her  son,  Mr.  „    nsT^T  ler 

Thos.  Tyler,  is  continued  sole  executor,  with  a  beneficial 

interest  in  the  whole  property  during  life,  and  a  full  power 

of  appointment  over  the  whole.    It  appears  that,  in  the 

eirly  part  of  1848,  this  lady  had  contemplated  an  alteration 

of  the  will  of  1837,  and  there  is  a  letter  addressed  by  her  to 

Dr.  Evansj  dated  26th  February,  1848,  which  is  important 

as  showing  her  opinion  as  to  the  competency  of  her  son  to 

manage  his  affairs,  and  it  is  argued  from  thence  that  she 

must  have  considered  him   incompetent   to    manage  her 

estate  without  some  protection.     [Read  the  letter.*]     This 

letter  shows  that  she  considered  her  son  not  fit  to  act  alone 

with  any  advantage  to  himself  in  the  management  of  the 

property,  and  that  it  was  necessary  for  somebody  to  aid  and 

issist  him.    But  it  does  not  carry  to  my  mind  the  conviction 

that  she  considered  him  totally  incompetent  to  act ;  and  I 

ity  so,  because  in  no  part  of  the  testamentary  papers  before 

the  Court  was  it  intended  that  Mr.  Tyler  should  be  excluded 

from  a  participation  in  the  management  of  the  property, 

which  he  was  to  have  during  life;  though  it  was  considered 

necessary  that  he  should  have  the  aid  and  assistance  of  per- 

lODsmore  conversant  with  the  management  of  property  and 

of  the  minerals  under  the  surface,  in  order  that  he  might 

not  be  imposed   upon,   and  she  states  that  '*  people  are 

watching  to  take  advantage,**  which  might  exercise  a  pre- 

jadicial  effect  upon  the  property. 

The  answer  to  this  letter  does  not  appear ;  Dr.  Evans 
wrote  an  answer,  but  it  was  not  received,  and  the  matter 
rested  until  the  20th  August,  1848,  when  she  addressed 
another  letter  to  Dr.  Evans,  to  this  effect :  **  Rev.  Sir,  As 
you  are  so  kind  as  to  act  for  my  son  in  case  of  my  death, 
I  have  desired  my  solicitors,  Johnson  and  Weatherall, 
EsquireSy  at  the  Temple,  to  send  you  my  wilL  Had  I  been 
able  would  have  sent  you  a  rental  of  the  property/*  On 
the  4th  September,  an  answer  was  sent  by  Dr.  Evans,  to 
this  effect : — 

•  Vide  p.  209. 
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Dec.  1.  I  bave  received  your  letter  and  likewise  tbe  money  to  which  it 

— -        refers I  have  to-day  called  on  Robert  Wilton^  Esqaire, 

vans  V.    y  er,  ^^^^  ^  ^^  ^^^-^  place,  a  schoolfellow  of  your  son's,  to  ask  him  the 

best  mode  of  assisting  you  in  the  point  to  which  you  refer  in  your 
letter.  He  states  that  the  best  mode  for  you  to  adopt  is  to  make 
a  codicil  to  your  will,  appointing  another  executor  to  your  will 
than  your  son,  as  it  is  evident  that  his  timidity  and  ignorance  of 
mankind  render  him  an  unequal  match  for  any  serious  difficulty 
that  may  arise.  If  you  can  trust  me,  I  have  no  objection  to  act 
in  that  character  conjointly  with  your  son,  and  you  may  depend 
upon  every  farthing  being  husbanded  for  the  benefit  of  your  suc- 
cessors in  your  property 

Dr.  Evans,  therefore,  consents  to  act  in  conjunction  with 
her  son  as  an  executor  of  the  will,  and  he  says  farther  in 
the  letter,  that,  upon  advising  with  Mr.  Wilton,  he  had  ing^ 
gested  that  the  deceased  should  republish  her  will  in  tbe 
presence  of  witnesses^  to  obviate  any  difficulty  as  to  inter- 
lineations or  erasures ;  and  accordingly  the  will  of  June^ 
1848,  was  republished  by  the  deceased  (a  fresh  copy  beiiy 
made  by  Mr.  Wilton)  on  the  9th  September,  1848. 

This  is  the  history  of  the  preparation  of  this  will,  by 
which  it  seems  that  the  deceased  considered  her  son  capable 
of  acting  in  the  execution  of  the  will,  though  not,  perhaps 
with  advantage ;  it  removes  all  possible  suspicion  that  she 
considered  him  as  in  a  state  of  utter  incapacity  to  manage 
himself  and  his  affairs.  By  this  will  Dr.  Evans  is  appointed 
trustee,  and  directions  are  given  as  to  the  manner  in  which 
the  property  is  to  be  disposed  of,  and  it  also  directs  that 
the  person  to  be  appointed  to  manage  the  estate  should  be 
Thos.  Evans,  the  grandson  of  the  deceased,  and  nephew  of 
Mr.  Thos. Tyler.  This  is  not  an  unimportant  circumstance^  n 
it  shows  that  there  was  not  an  estrangement  on  her  side 
from  that  part  of  her  family. 

Upon  the  death  of  the  testatrix,  no  information  wu 
conveyed  to  Dr.  Evans  of  the  event.  Whether  the  partiei 
were  aware  that  he  was  an  executor  is  not  very  clearly 
shown ;  but  it  appears  that  Dr.  Evans  received  a  letter  from 
Mr.  Morgan,  a  surgeon,  apprizing  him  of  the  old  lady'i 
death,  and  stating  that  the  son  was  at  that  time  wandering 
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i^Mynt,  and  had  come  to  the  Wyndkam  Arms,  at  Bridge  End.       Die  1. 

Dr.  Evans  and  Mr.  Wilton  went  down,  and  found  Mr.  Tyler  «  ;,, , 

.  *i_j  .  .  .11.  ,  Evansv.  Tyler. 

tbere»  and  bad  an  interview  with  him,  and  arrangements 

were  made  for  his  removal  to  Gloucester,  where  Dr.  Evans 
resided. 

It  is  important  to  see  what  is  the  evidence  as  to  the  state 
of  Mr.  Tyler  at  the  time  when  Dr.  Evans  and  Mr.  Wilton 
saw  him  at  Bridge  End.  First  of  all,  there  is  the  affidavit 
of  Dr.  Evans  and  Mr.  Wilton,  in  which  the  former  states  that, 
OD  receiving  information  of  the  death  of  the  deceased,  he 
proceeded  with  Mr.  Wilton  to  the  neighbourhood,  and  the 
•ppearers  say  they  frequently  saw  and  conversed  with 
Hr.  Tyler,  who  **  was  then  in  such  a  state  of  mind  as  to 
be  quite  incapable  of  taking  care  of  himself."  No  circum- 
Unices  are  ^stated  from  which  the  Court  can  judge  of  the 
correctness  of  the  opinion  they  formed.  Dr.  Evans  then 
itites  that,  as  trustee  and  protector  of  Mr.  Tyler,  he  sug- 
gested his  removal  to  Gloucester,  and  the  suggestion  appear- 
ing agreeable  to  him.  Dr.  Evans  arranged  with  Mr.  Morgan 
to  accompany  Mr.  Tyler  to  Gloucester.  These  gentle- 
Ben  farther  state  that,  whilst  they  were  at  Bridge  End,  on 
pissing  thet  house  of  the  deceased  on  the  day  of  the  funeral, 
they  rang  the  bell,  and  asked  permission  to  look  at  the  pre- 
mises^ which  was  refused  ;  and  they  go  on  to  say  that  Thos. 
Evans,  the  grandson,  and  Rees  Jenkins,  ''  acted  throughout 
iH  their  intercourse  with  them  as  of  their  own  authority, 
md  as  asserting  their  own  rights,  and  without  reference  to 
Mr.  Tyler."  Now  I  want  to  know  in  what  manner  they 
acted  '^  aa  of  their  own  authority  and  as  asserting  their  own 
rights."  In  what  way  did  Mr.  Thos.  Evans  act  as  of  his 
own  aathority,  without  reference  to  Mr.  Tyler,  <<  neither 
having  nor  professing  to  have  any  authority  from  Mr. Tyler, 
or  to  be  acting  for  him  or  on  his  behalf?  "  Dr.  Evans  then 
states  that,  after  his  return  to  Gloucester,  he  wrote  to  Mr. 
lyier  the  following  letter,  dated  October  15tli : — 

My  dear  Mr.  Tyler, — ^We  have  consulted  together  respecting 
JOQ  and  your  future  welfare,  and  think  that  it  would  be  better 
tfiat  yoa  should  come  to  Gloucester  to-morrow  (Tuesday), 
by  midlf  in  company  with  Mr.  Morgan.    Your  being  near  us  as 
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Dkc.  1.       soon  as  possible  will  ensure  to  you  an  absence  from  the  annoy- 

ance  and  vexation  which  are  likely  to  ensue  during  the  settlement 

vansv,  lyur,  ^^  ^^^^  affairs.  You  need  be  in  no  care  about  linen  and  outfit, 
as  we  can  provide  all  that  for  you.  On  your  arrival  I  shall  meet 
you  at  the  coach  •office,  and  conduct  you  to  a  temporary  residence 
until  we  can  settle  you  in  comfort  and  peace.  You  will  me^ 
with  a  very  hearty  welcome  from  all  of  us.  Hoping  to  see  you 
the  day  after  to-morrow,  believe  me,  &c. 

This  letter  is  addressed  by  Dr.  Evans  to  a  person  <<  totally 
incompetent  to  manage  his  own  affairs.*'  On  the  same  day 
there  is  likewise  a  letter  from  Mr.  Wilton,  Dr.  Evans's  soli- 
citor, to  Mr.  Morgan,  on  the  same  subject: — 

Dear  Sir, — I  am  requested  by  the  Rev.  Dr.  Evans  to  ezpren 
a  wish  that  Mr.  Tyler  should  visit  Gloucester  as  soon  as  yon  csB 
make  it  convenient  to  accompany  him ;  probably,  therefore,  yoo 
can  do  so  by  the  mail  on  Tuesday  next,  and  in  that  case  you  will, 
perhaps,  write  to  say  so  by  return  of  Post,  and  Dr.  Evans  wiO 
meet  you  and  Mr.  Tyler  at  the  Bell  Inn  here,  on  your  anival 
which  will  be  at  1 1  o'clock  at  night.  If  that  day  will  not  sniti 
be  pleased  to  say  what  other  day  you  may  be  expected.  All 
expenses  I  shall  be  happy  to  pay  when  I  have  the  pleasure  of 
seeing  you 

This  was  the  "arrangement"  for  the  removal  of  this  gen- 
tleman from  his  usual  place  of  residence  to  Gloucester,  the 
place  of  residence  of  Dr.  Evans, — a  plan  by  which,  aceoid* 
ing  to  Dr.  Evans,  he  would  escape  annoyance  and  vexatioo; 
and  this  was  to  be  done  with  the  consent  of  this  gentlemiDt 
to  whom  the  arrangement,  Dr.  Evans  says,  appeared  agree- 
able. From  the  terms  employed  in  the  Act  on  Petitiootio 
which  it  is  said  he  was  to  be  removed  "  in  proper  chaige 
and  proper  custody,"  it  would  appear  that  it  was  not  to  be 
a  voluntary  removal  on  his  part,  but  a  species  of  coerdfS 
removal, — a  sort  of  compulsion ;  and  it  is  so  averred  in  the 
Answer.  But  this  charge  is  denied  by  the  parties,  and  the 
Court  is  bound  to  believe  that  all  that  was  intended  im 
that  this  gentleman  should  be  removed,  with  his  own  free 
will,  to  Gloucester,  and  that  Mr.  Morgan,  the  surgeon,  wts 
to  accompany  him,  to  protect  him  during  the  journey.  Thit 
arrangement  was,  however,  prevented  by  Mr.  Tyler's  re- 
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moval  to  Swansea  on  the  18th  October.  Dr.  Evans  and  Mr.  Die.  1. 
Wilton  state^  in  their  affidavit,  that  "  they  verily  believe  that  jE„^,„,y  Tykr. 
the  removal  of  Mr.  Tyler  to  Gloucester  would  have  been 
agreeable  to  his  own  wishes,  and  that  they  had  not  any  rea- 
lon  to  believe  that  the  same  would  be  objected  to  in  any  way 
ootil  they  were  informed  that  the  same  had  been  prevented 
by  Thos.  Evans,  the  grandson.'*  Who  so  informed  them 
does  not  exactly  appear ;  the  evidence  is  all  the  other  way^ 
showing  that  it  was  at  his  own  desire.  Mr.  Wilton  then 
states  that  he  wrote  certain  notices,  contained  in  a  letter,  as 
the  solicitor  of  Dr.  Evans,  "  and  also  under  the  belief  that 
he  was  authorized  to  act  as  the  solicitor  of  Thos.  Tyler,  who 
was  considered  to  be  under  the  care  and  protection  of  Dr. 
Evans."*  This  letter,  which  is  dated  20th  October,  does  not 
ijpfear  to  be  written  by  a  person  representing  an  individual 
supposed  to  be  in  a  state  of  utter  incapacity  to  manage  his 
sffidrs.  It  is  addressed  to  Mr.  Nichols,  the  London  agent 
of  Mr.  Thos.  Evans,  authorizing  and  requiring  him  to  de- 
liver op  the  will  and  codicil  of  Mrs.  Tyler,  deceased,  in  his 
custody,  and  it  begins,  **  I,  Robert  Wilton,  of  the  city  of 
Gloucester,  gentleman,  the  attorney  and  agent  of  Thos. 
Tyler,  who  is  one  of  the  executors/'  &c.  This  is  a  most  extra- 
ordinary letter  to  be  written  by  a  gentleman  of  respectabi- 
Kty,  describing  himself  as  the  attorney  and  agent  of  a  per- 
son so  utterly  incapable  of  managing  his  affairs  as  Mr. 
Tyler  is  represented  to  be,  requiring  the  will  to  be  deli- 
vered up,  in  order  that  it  might  be  proved  by  Dr.  Evans. 
Mr.  Tyler  was  at  Swansea  at  this  time,  but  Dr.  Evans  ac- 
knowledges, in  his  Reply,  that  Mr.  Wilton  wrote  the  letter 
at  the  attorney  of  Mr.  Tyler.  On  the  same  day  there  is  a 
letter  signed  "H.  and  R.Wilton,"  and  addressed  to  Mr. 
Thoa.  Evansy  the  grandson,  to  this  effect : — 

We  are  glad  to  find  from  your  letter  an  expression  that  it  is 
yoor  wish  that  everything  should  be  done  according  to  Mrs. 
lyier'a  will.  We  hope,  for  your  own  sake,  looking  to  your  posi- 
tion, and  the  interest  you  have  under  the  will,  that  you  will  act  up 
to  it,  and  not  do  any  act  or  lend  yourself  to  any  which  may  be 
prqudicial  to  you.  All  that  is  required  is  to  carry  out  fully  the 
trosta  and  intentions  of  the  will,  and  there  is  no  reason  why  it 
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Dkc.  1.       should  not  be  done  without  acrimony,  and  that  the  interests  of  aU 

parties  duly  attended  to,  and  without  incurring  any  onnecessaiy 

Jivans  V.  ijfut,  gjp^ugg^  We  shaU  be  glad  if  you  will,  as  soon  as  possible,  fiar- 
ward  us  a  statement,  as  far  as  you  can,  of  the  property,  both  real 
and  personal,  in  order  that  the  will  should  be  proved  an^  the 
trusts  carried  out,  which  would  be  facilitated  if  you  could  make  it 
convenient  to  see  us  on  the  matter,  and  in  that  case  we  will  be  at 
home  any  day  you  may  appoint.  We  think  it  right  to  inform  yon 
that  your  uncle  has  placed  his  afiairs  in  oar  hands,  as  his  soli- 
citors, and  therefore  we  are  now  acting  for  him,  as  also  for  Dr. 
Evans,  his  trustee. 

It  is  most  unaccountable  that  Mr.  Wilton  should  have 
written  such  a  letter  as  this*  If  he  was  satisfied  of  the  in- 
capacity of  Mr.  Tyler  to  act  with  Dr.  Evans,  why  not  sif 
80  ?  There  could  now  be  no  delicacy  towards  the  testatris 
in  the  matter.  Why  not  say  he  was  incompetent  to  manage 
his  affairs,  and  therefore  the  trustee  must  act  on  his  behalf? 
It  appears  to  me  most  unaccountable  that  such  a  letter 
should  have  been  written  under  such  circumstances. 

The  affidavit  goes  on  to  say  that  Mr.  Wilton,  having  re- 
ceived information  that  Mr.  Tyler  had  attempted  the  lift  of 
Morgan,  his  attendant,  proceeded  to  Swansea,  on  the  83id 
October,  and  found  him  in  lodgings  there,  under  the  cflt 
and  charge  of  George  Bowen,  a  person  accustomed  to  the 
care  of  insane  persons ;  that  he  had  an  interview  with  Hr« 
Tyler,  in  the  presence  of  Thos.  Evans;  that  Mr.  Tyler  ip* 
peared  quite  unconscious  who  the  appearer  was,  though  he 
had  been  his  schoolfellow,  and  seen  him  in  September  sad 
October ;  that  Thos.  Evans  had  assumed  the  entire  control 
and  management  of  his  person;  that  he  (Mr.  Wilton)  sab- 
sequently  applied  to  Thos.  Evans  to  permit  a  surgeon  Is 
visit  Mr.  Tyler,  for  the  purpose  of  ascertaining  his  state  of 
mind,  but  he  refused;  that  Mr.  Tyler  was  not  permitted  to 
leave  the  premises,  and  Bowen  slept  in  the  same  bedrooon 
with  hira ;  that  Mr.  Tyler  still  continued  under  the  control 
and  management  of  Thos.  Evans,  and  both  the  appearers 
make  oath  that  "  they  verily  believe  that,  by  reason  of  lui 
weakness  of  mind,  he  is  utterly  incapable  of  the  manage- 
ment of  his  affairs,  or  of  performing  the  dutiea  of  an  cxeca* 
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tor,  or  of  doing  any  act  whatever  relating  to  his  affairs^       Dec.  I. 
without  the  aid  and  assistance  of  some  person  therein."  Very  «  y  i, 

probably  it  is  so,  and  was  it  not  for  this  very  purpose  that 
Dr.  Evans  was  joined  with  Mr.  Tyler  in  the  execution  of 
the  will  ?  Does  this  show  that  there  is  any  reason  why  the 
Court  should  not  decree  probate  to  him  jointly  with  Dr. 
Evans  ?  Dr.  Evans  goes  on  to  say,  in  his  affidavit,  that  he 
Kcepted  the  trust  and  executorship  of  the  will  <<  solely  on 
aeconnt  of  the  admitted  incapacity  of  Mr.  Tyler  to  act 
herein,  and  for  the  purpose  of  protecting  him  and  the  pro- 
perty devised  to  him  by  the  will ;"  and  that,  **  although  he 
way  have  spoken  of  him  as  a  person  of  some  information  in 
Blenry  matters,  and  as  having  recoUccted  his  schoolfellows, 
he  sever  spoke  of  him  otherwise  than  as  a  person  unfit  for 
and  incompetent  to  matters  of  business,  or  to  mantige  his 
•fiurs.'*  So  it  is  admitted  that  he  has  spoken  of  him  as  a 
aian  of  some  information  in  literary  matters, — not  in  a  state 
•f  fiituity,  though  incompetent  to  matters  of  business  and 
the  management  of  his  affairs* 

Upon  the  face  of  his  own  affidavit,  which  contains  the 
whole  case  on  behalf  of  Dr.  Evans,  can  I  collect  anything  to 
show  that  Mr.  Tyler  is  incompetent  to  do  what  his  mother 
Intended  he  should  do,  act  with  Dr.  Evans  in  the  manage- 
ment of  his  afiairs  ?  Dr.  Evans  and  Mr.  Wilton  state  their 
Ofrinioii  that  he  is  **  utterly  incapable  of  managing  his 
•ftira  **  alone ;  but  no  fact  is  stated  that  would  enable  the 
Court  to  form  an  opinion  for  itself  as  to  his  incapacity ;  and 
here  we  have  those  persons  treating  him  as  a  person  capable 
of  mmnaging  his  own  affairs,  going  down  to  him,  writing  to 
the  grandson  and  to  his  solicitor,  in  possession  of  the  will 
and  oodiciiy  acting  as  his  attorney, — as  the  attorney  of  a  per- 
80D  capable  of  acting  as  executor  of  the  will, — and  as  such 
requiring  that  the  will  should  be  delivered  up  for  the  pur- 
pose of  being  proved.  This  affidavit,  I  say,  contains  the 
whole  case  of  Dr.  Evans,  for  what  follows  is  vague. 

The  next  affidavit  is  that  of  Mr.  Morgan,  the  surgeon, 
who  states  that,  from  his  observation  of  Mr.  Tyler,  during 
his  daily  visits  to  him,  at  the  inn  at  Bridge  End,  from  the 
l<kh  to  the  17th  of  October,  and  from  his  previous  know- 

VOL.  VII.  2  s 
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Dec.  1.       ledge  of  him,  he  is  able  to  depose  that  he  **  was  and  is^so 
„  ^.     imbecile  and  of  so  weak  a  mind,  as  to  be  wholly  incapable 

'  of  the  management  of  himself  or  his  affairs."     This  is  his 
opinion ;  but  what  facts  has  the  Court  to  depend  upon  ? 
He  does  not  state  the  nature  of  the  conversation  he  had  with 
him.   Mr.  Tyler  was  in  a  low  and  weak  state ;  but  from 
what  did  Mr.  Morgan  collect  that  he  was  in  a  state  of  utter 
incapacity  ?     It  is  a  mere  opinion  formed  from  what  passed 
between  them.     Mrs.  Morgan,  a  friend  of  Dr.  Evans^  says, 
she  has  been  informed  (by  whom  she  does  not  state)  and 
believes,  that  Mr.  Tyler  was  taken  to  the  inn  at  Bridge  End, 
and  that,  from  her  knowledge  of  him  as  well  as  from  hit 
conduct  and  conversation  on  the  occasion  (ader  the  death  of 
his  mother),  she  verily  believes  that  he  **  is  so  imbecile  and 
weak  in  mind  as  to  be  incapable  of  the  management  of  him* 
self  and  his  affairs.*'    This  is  the  way  of  all  .the  affidsYits; 
the  mere  opinion  of  the  party ;  and  it  is  upon  these  opimou 
that  the  Court  is  to  conclude  that  he  is  insane.     The  affidt- 
vit  of  Thomas  Popkin  states  that  Mr.  Tyler  is  so  imbecfle 
and  weak  in  mind,  that  the  appearer  ^*  was  always  and  is  of 
decided  opinion  that  he  is  wholly  incapable  of  the  manage* 
ment  of  himself  or  his  affairs,  or  of  the  care  of  property: 
no  facts  upon  which  he  founds  his  opinion.    The  affidavitoi 
Davey  refers  to  the  attack  upon  Morgan,  an  act  difficult  to 
account  for,  and  he  expresses  his  decided  opinion,  firom  tho     | 
appearance  of  Mr.  Tyler  and  from  all  the  circumstances,  tint 
he  was  *«  then  deranged  and  of  unsound  mind.**    It  appeiri     \ 
that,  on  their  removal  to  Swansea,  Mr.  Tyler  was  walldof 
on  the  sands  with  Wm.  Morgan,  who  had  been  his  motbrf* 
gardener,  when  he  attacked  Morgan  with  a  knife,  and  it  i> 
pleaded  that  he  was  a  dangerous  lunatic  on  that  day.  It  IMJ 
be  so ;  but  it  is  alleged  by  him  that  he  acted  under  the  in*     ' 
fluence  of  sudden  passion,  from  an  idea  that  Dr.  Evans  wai 
about  to  remove  him  to  Gloucester,  where  he  did  not  with 
to  go.     It  was  not  of  necessity  an  act  of  insanity.   With  tbil 
exception,  and  a  transaction  on  a  former  occasion,  there  ii 
nothing  to  show  that  he  acted  like  a  lunadc.     Davey  kueir 
nothing  of  Mr.  Tyler  before  this,  and  he  has  probably  neter 
seen  him  since.     He  describes' a  scuffle  on  the  sands,  and  it 
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inight  he  an  accident^  and  not  an  act  of  insanity.   Mrs.      I>ic.  1. 
Harris  speaks  of  an  occurrence  five  years  before,  in  which  EffOMyTTvkr, 
Tyler  threw  a  bottle  of  gunpowder  in  the  fire.     Whether  it 
was  so  or  not,  the  Court  is  not  able  to  say ;  it  may  or  may 
not  be  80 ;  it  may  have  been  an  act  of  weakness,  but  it  is 
difficult  to  persuade  the  Court  that  this  was  an  act  of  a  per- 
son totally  incapable  of  managing  himself  ^  and  his  affairs. 
Nothing  of  this  is  stated  in  the  Act  on  Petition  ;  it  comes 
out  in  an  affidavit  at  a  late  period   of  the  cause ;  it  is 
Tery  irregularly  introduced,  and,  if  it   were  necessary,  I 
should  give  the  other  party  time  to  answer  it ;  but,  under 
the  circumstances,  the  Court  may  very  well  dispense  with 
tUt. 

This  is  the  evidence  on  behalf  of  Dr.  Evans ;  and  what 
it  the  conclusion  to  which  the  Court  is  called  upon  to  come? 
That  Mr.  Tyler  is  so  utterly  incompetent  that  he  is  incapa- 
ble ni  doing  any  act  whatever.    It  is  impossible  on  such 
evidence  as  this  for  the  Court  to  come  to  any  such  conclu- 
■ioD.    He  is  competent  to  act  with  Dr.  Evans ;  and  he  is  to 
set  jmntly  with  him,  the  rents   being  to  be  collected  by 
That.  Evans,  the  grandson,  who  so  far  is  considered  proper 
to  be  trusted.    It  is  impossible,  on  his  own  showing,  that 
the  Court  could  come  to  such  a  conclusion ;  but  when  I 
look  at  the  affidavits  of  the  fourteen  persons  on  the  other 
tide,  persons  better  acquainted  with  Mr.  Tyler  than  Dr. 
Cvans  or  Mr.  Wilton ;  when  I  see  the  accounts  given  by 
these  persons,  it  is  impossible  not  to  consider  that  they  have 
fiirmed  a  more  accurate  opinion.     I  do  not,  of  course,  rely 
QD  the  opinion  of  Mr.  Thos.  Evans,  the  gi*andson,  and  his 
fimuly^  as  they  may  have  purposes  of  their  own  to  answer ; 
though  all  this  must  be  conjecture.  The  grandson  had  been 
resident  with  his  grandmother  during  the  latter  part  of  her 
life ;  he  was  employed  by  her  in  collecting  her  rents,  and 
was  trusted  by  her,  and  she  provided  for  him  in  her  will, 
having  named  him  as  the  person  to  collect  the  rents  :  there- 
fore^ primdjadef  there  is  no  reason  to  suppose  that  he  has 
aoy  improper  bias.     This  person  being  in   his   mother's 
boose  at  her  death,  I  do  not  think  it  is  very  unnatural  that 
a  person  like  Mr.  Tyler,  not  of  strong  mind,  should  have 
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Dkc.  1.      acted  as  he  did,  gone  from  the  house,  learaig  the  profierty 

E  Teller  ^^^^^  ^^^  ^'^  *  ^  ^^^  there  it  no  reason  to  tiippoie  he  had 

'  any  improper  views.    Mr.  Thoa.  Evana  denies  that  Mr. 
Tyler  is  a  person  of  incompetent  miDd«  and  swears  that  **  he 
has  always  been  perfectly  rational  and  sensible,  and  ftiily 
capable  of  managing  himself  and  his  affiurs."     Jane  Maiy 
Jenkins  says  he  "  always  was  and  still  is  quite  competent  to 
manage  his  affairs,  and  to  transact  buainesa."     Morgan,  the 
attendant  of  Mr.  Tyler,  and  gardener  to  the  testatrix,  says 
he  ^'is  perfectly   capable  of  managing  himself  and  hu 
afiairi."    There  are  other  persons  who  had  opportunities  of 
forming  an  opinion  as  to  -the  state  of  his  mind.     Mr.  Frit- 
chard,  a  surgeon,  says  <*  he  converses  freely  with  him  m 
general  subjects,  and  his  conversation  is  sensible  Und  ratioiia] 
on  all  subjects  introduced ;"  and  he  verily  believes  **lmk 
perfectly  competent  to  manage  his  affairs*"     This  is  stsoBf 
evidence  to  show  that  he  is  capable  of  acting  in  the  tmitf 
of  the  will,  and,  at  all  events,  that  he  ought  not  to  bs 
excluded  from  the  probate.    The  landlady  of  the  Wyndhm 
Arms,  where  Tyler  was  between  the  10th  and  17tfa  OctDbci^ 
says  **  she  has  no  doubt  that  he  is  perfectly  capable  sf 
managing  himself  and  his  affairs.'*     Either  these  witneMM 
are  grossly  perjured,  or  Mr.  Tyler  Is  not  a  person  utterif 
incompetent  to  manage  his  affairs. 

If  the  Court  were  to  attend  to  the  number  of  witpentf 
on  either  side  (though  it  does  not  proceed  upon  any  wdi 
calculation),  there  are  fourteen  on  one  side  to  six  on  tha 
other.  But  if  the  Court  depends  on  the  opportunities  tltt 
witnesses  had  of  knowing  the  state  and  condition  of  tltt 
party,  the  balance  preponderates  in  fkvour  of  the  greiW 
number  of  witnesses. 

But  something  has  been  said  as  to  the  anus  proboM&r' 
on  whom  does  it  lie  ?  The  onus  probands  lies  on  tboie 
who  seek  to  impeach  capacity — when  once  unsoundnen  of 
mind  is  established,  the  onus  shifts.  Supposing  the  Conrt 
held  there  was  a  doubt  of  this  party's  capacity,  is  it  to  pro- 
nounce that  Dr.  Evans  is  alone  the  person  to  prove  dM 
will?  Under  all  circumstances,  the  Court  must  resenre 
power  to  Mr.  Tyler.     But  the  Court  does  not  doubt  his 
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capaci^ ;  I  am  Dot  prepared  to  come  to  any  such  conclu-  Dec.  1. 
non ;  on  th*  eootrary,  I  am  clearly  of  opinicm  that  there  is  £^a^y^XuUr. 
no  ground  whatever  to  impugn  the  capacity  of  this  gentle- 
mao.  It  may  be  very  true,  that  Dr.  Evans  has  laboured 
sader  the  inconvenience  of  not  being  able  to  obtain  the  evi** 
dence  of  certain  persons ;  he  should  then  have  proceeded  by 
Plea  and  Proof,  and  he  could  have  compelled  the  attend- 
ance of  these  persons. 

I  am  clearly  of  opinion  that  Mr.  Tyler  is  entitled  to  have 
probale  of  the  will.   Dr.  Evans  is  also  entitle€l  to  the  pro- 
bate ;  but  I  am  clearly  of  opinion  that  there  is  nothing  in 
ibe  evidence  produced  by  Dr.  Evans  to  lead  to  the  conclu- 
non  that  this  gentleman  (Mr.  Tyler)  is  incompetent  to  act 
in  the  administration  of  his  mother's  affairs,  in  conjunction 
with  Dr.  Evans.    I  am  of  opinion  to  decree  probate  to  pass 
to  both  these  gentlemen,  and  to  overrule  the  Petition  of  Dr.    Petition  over* 
Evins,  praying  that  Mr.  Tyler  should  not  be  held  entitled  ™^®^ 
to  probate  of  the  will.    As  to  the  costs.  Dr.  Evans  and  Mr. 
Wilton  must  be  exonerated  from  the  suspicion  of  acting 
from  improper  motives ;  and  upon  the  whole,  I  decree  pro- 
bate to  both  the  executors,  and  I  leave  each  party  to  pay  his  Costs, 
ovn  costs. 

Proctors  :~^Wadesm,  for  Dr.  Evans ;  Mlddkton^  for  Mr.  Tyler. 


Decembrb  5.  4^  s^g^ 

In  THE  Goods  of  Mary  Dawson  (wive  of  the  Right     Practice.^ 

HoEOUBABLB  Georqe  Uawson),  DEC— A/g//o»,  cx-parte,  ,4^™*"**j!?^ 

•  tion.  —  Wnere 

—The  deceased  died  15th  January,  1849.    Under  the  will  of  a  feme  coverte, 

hCT  father  (the  late  Sir  Robert  Peel),  she  had  a  power  of  ^f^°fif  ?Pow«'f 

1         Ml  firx^r.^    V>      1     <^o    1  T  1      iojr»  of  appointment 

appointment  by  will  over  xl 0,000.    On  the  23rd  July,  1847,  by    yf\\\    over 

she  made  her  will,  and  appointed  that  sum  to  Sir  Robert  ?  certain  sum, 

DV     iiGr      will 

Peel  and  Mr.  W.  Yates  Peel,  or  other  trustees  or  trustee  for  appointed  the 
the  time  l>eing  of  the  said  sum,  upon  trust,  during  the  life  **™e  to  tnis- 
of  her  husband,  to  pay  the  interest  thereof  equally  between  ^q  p^y  (jj^  ^. 
such  of  her  sons  as  should  be  then  living,  and  at  his  death  terest  to  her 
to  divide  the  principal  between  such  of  her  sons  as  should  ^f^  ^f^^^  i^g. 
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Die.  5.       have  survived  her^   their  executors,  administrators,  and 
jy  ^^  assigns.    No  executor  is  appointed  of  this  will,  which  re- 

lates to  no  other  property.  On  application  at  the  R^pstry 
his  dea^todU  ^^^  Administration  with  the  will  annexed  to  the  husband,  it 
vide  the  princi*  was  refused,  on  the  ground  that  the  practice  then  was  to 
8on8°who^8ur'  ™*^®  ^"C^  grants,  not  to  the  husband,  but  to  the  persons 
vived  her,  but  having  the  interest  under  the  will,  the  rule  being  that  the 

ex^?o?f-tSe  ^^"^  «^^"^^  ^^"^^  ^^  ^"^^'^ 

Court  gnmted      Dr.  Haggard  moved  (Nov.  17th)  for  Administration  with 

wiai'^'^'JJTll  ^^®  ^**^  annexed  to  the  husband,  citing  Salmm  v.  Hfly*  » 
to  the  husband,      The  Motion  was  ordered  to  stand  over,  and  the  Court 

J«P"Jjf "«  ^"P"  directed  that  the  practice  in  the  Registry  should  in  the 

ine  tnen  exist'  ,  ,        •      •  • 

ing  practice  in  meantime  be  inquired  into. 

the    Registry,      Hassard  now  renewed  the  Motion,  suffirestinir  that  the 

to  make  such  .***  ®^  ,       ^ 

grants   to  the  practice  referred  to  must  have  arisen  from  misapprehenaioo 

persons  having  of  the  case  of  Fielder  v.  Hanger^f  that  of  a  married  womsn 
dying  intestate,  and  which  was  controlled  by  the  later  ciw 
of  Salman  v.  Hays, 

DicRii.  Sir  H.  Jemmsr  Fust. 

There  seems  to  have  been  some  misappreheDrioOf 
or  some  oversight,  in  respect  to  the  principal  points  deter* 
mined  in  the  case  which  has  led  to  this  practice.  It  «ppetn 
that,  in  Salmon  v.  Hays^  a  Motion  was  made  for  grant  rf 
Administration  with  will  annexed  of  a  married  woman  ti 
the  persons,  or  some  of  them,  who  were  legatees  under  it; 
but  the  husband  applied  to  have  the  grant  made  to  himsdt 
That  Motion  was  opposed,  and  the  case  was  argued  before 
the  Court.  Sir  John  Nicholl  was  of  opinion,  and  laid  it 
down,  that,  according  to  the  general  practice  (referred  ts 
in  a  case,]:  cited  in  the  Argument,  which  had  been  decided 
by  Lord  Hardwicke),  the  husband  was  entitled  to  a  grsnt 
generally  of  the  wife's  property,  and  where  an  executor 
appointed  under  the  will,  he  was  entitled  to  a  grant 
rally,  if  he  chose  to  take  it.  Since  that  case  has  been  deter* 
mined,  it  seems,  the  former  practice  has  been  adhered  to  in 

*  4  Hagg.  E.  R.  387.  t  3  Hagg.  £.  R.  760. 

:  Rm9  v.  Ewer,  3  Atk.  160. 
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the  Registry, — that  is,  I  find  some  cases  where  there  has       Die.  5. 

been  a  difierence  in  the  practice.     I  have  directed  these    y>  . 

"^  Uttwscn,  dec. 

cues  to  be  looked  up,  to  lay  down  a  clear  rule  as  to  the 
administration  of  these  wills  of  married  women  with  no 
executor  appointed.      The  case  of  Fielder  v.  Hanger  is  a 
esse  of  a  very  different  description.     In  that  case,  the  wife 
died  intestate,  having  a  separate  property.     The  husband 
took  administration ;  he  died  leaving  goods  unadministered, 
md  his  executors  applied  for  a  grant  de  bonis  non,  and  the 
wife's  relations  prayed  for  administration  de  bonis  non  to  be 
gnnted  to  them  ;  but  the  Court  in  that  case  departed  from 
the  rule  which  had  crept  in  of  granting  administration, 
under  certain  circumstances,  to  the  next  of  kin  of  the  wife, 
to  whom  the  property  belonged,  and  decreed  that  the  hus- 
bind  was  entitled,  in  a  case  of  intestacy,  to  administration, 
and  that  it  should  go  to  his  representatives,  and  not  to  those 
of  the  wife,  who  could  have  no  interest.     It  is  a  different 
ciae  from  the  present.     I  do  not  mean  to  lay  down  a  spe- 
cific rule  until  the  cases  are  looked  up,  and  I  see  under 
what  drcumstances  administration  passed, — whether  under 
the  decree  of  the  Court,  or  the  general  practice.     I  say  this, 
because  I  think,  in  the  present  case,  there  is  sufficient  to 
aatiafy  me  that  it  was  not  the  intention  of  the  party  to  ex- 
dnde  her  husband  from  all  control  over  the  sons  during  his 
Kfetiroe.     Where  the  interest  is  to  be  paid  during  the  life- 
tfme  of  the  husband^  and  after  his  death  the  principal  is  to 
be  divided,  it  shows  it  was  her  intention  that  the  sons  should 
not  be  entirely  independent  of  the  father.     I  am  the  more 
confirmed  in  this  by  what  appears  at  the  bottom  of  the  will, 
which,  though,  not  being  attested,  it  can  have  no  efi*ect  as 
part  of  the  will,  nevertheless  shows  what  her  intentions 
were, — that  her  husband  should  not  be  altogether  without 
eootrol,  for  she  says  :    **  The  trustees  may  pay  the  above- 
mentioned  money  to  my  sons  with  the  consent  of  my  hus- 
band.** 

I  ami,  therefore,  of  opinion^  under  the  circumstances  of 
this  case,  there  being  no  other  parties  applying  for  the  grant 
^f  there  were,  the  Court  would  hear  the  case  argued  and 
diacntsed  on  principle, — than  the  husband,  he  is  entitled  to 
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Dkc.  5.       it     I  accordingly  decree  it  to  him.     As  stated  bj  Dr.  Ha^ 

jy  ^,      gard,  he  is  not  to  handle  the  money  ;  he  is  not  the  channel 

through  which  it  is  to  pass :  it  is  to  go  through  the  trustees, 

Motion         who  will  take  care  to  have  a  discharge. 

granted. 

Nicholson,  Proctor. 


Whereates-  In  thb  Goods  of  John  Thomson,  M.D.,  dec*— Afo« 
wSfe""  dS^lcif^ ''^"'  cx-pflr/g— The  deceased  died  11th  October,  1846,  at 
in  Scotland, bad  Edinburgh,  leaving  behind  him  a  widow,  two  sons,  and  a 
^Ihe  "SSS-  ™«»""«^  daughter.  On  the  22nd  June,  1841,  he  and  his 
ing  the  whole  wife  (both  domiciled  in  Scotland)  made  and  executed,  in 
estate  to  the  conformity  with  the  law  of  Scotland,  mutual  wills,  wherebj 
upon  his  or  her  they  mutually  bequeathed  the  whole  of  the  real  and  personal 

death,  to  the  estate  that  should  belong  to  them  at  the  decease  of  the  fint 
children,  upon     __  _,  i,ii,,  .  u* 

tnistfortheeur-  of  them,  and  also,  upon  the  death  of  the  survivor,  to  toeu: 

vivor  of  them,  three  children,  upon  trust  for  the  useof  the  survivor  of  then 
then,  &C.,  ap.  (^^^  deceased  and  his  wife)  for  life,  and  afler  the  deatlrof 
pointing  their  such  survivor,  then,  subject  as  therein-  mentioned,  th^ 
duary  legatees  appointed  their  three  children  residuary  legatees,  and  also 
and  executors ;  appointed  them  executors  in  the  following  terms :  ''And  we 
of  °"he  *  t^a-  ^®  hereby  nominate  and  appoint  the  said  William,  Margaret) 
tor.a confirmed  and  Allen  Thomson,  and  the  survivors  or  survivor  of  thettf 

tive^'qurvalent  ^^  ^®  ^^®  executors  or  executor  of  the  survivor  of  us,  and 
to  Administra-  the  sole  intromitters  or  intromitter  with  our  personal  estate 

living  ^^^^  biin  *"^  ^^^^^  ^^^  ^^^  decease  of  the  survivor  of  us."  On  the 
granted  by  the  27th  January,  1843,  the  deceased  and  his  wife  made  and 
iMdto^edUlI  ™"^"al^y  executed  a  codicil  to  their  will,  whereby  itisde- 
dren,   as  only  clared  that  the  settlement  made  on  the  marriage  of  their 

executors    da-  daughter  is  to  be  considered  in  lieu  of  the  leiracy  bequeathed 

tive  gua  near-         °  o     ^        i 

est  of  kin,  this  to  her  under  the  will.     On  the  3rd  October,  1849,  a  Coo- 

Court  granted  firmed  Testament  Dative  (equivalent  to  Letters  of  Adminis- ' 
admmistration  .  .  t     •         -n        j        i.  .i  i  it. 

with   the  will  tration  with  the  will  and  codicil  annexed)  was  granted  by 

to  the  children,  the  Court  of  the  Commissary  Depute  of  Edinburirh  to  the 
as  universal  le-  r    l       i  i  >.       i  ?  . 

gatees  in  trust,  ^^^  ^^ns  ot  the  deceased,  and  only  executors  dative  fiui 

limited  during  nearest  of  kin.     Some  arrears  of  half-pay  and  a  debt  bdog 

widow.  ^"^  ^^  ^^^  deceased  in  England,  it  became  requisite  that  a 

grant  should  be  obtained  from  this  Courty  and  applicatioo 
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vas  made  for  a  Requisition  to  swear  the  two  sons,  as  resi-  Die.  5. 
duary  legatees  in  trust  named  in  the  will  during  the  life  of  xkomon  dec 
the  widowy  which  was  refused  on  the  grounds,  that  a  mutual 
will  was  not  a  document  recognised  bj  the  law  of  this 
country,  and  only  to  be  enforced  as  a  contract  inter  vivos  ; 
and  that  the  widow,  as  the  survivor,  was  not  bound  by  the 
appointment  therein  contained  of  executors,  and  might  at 
any  future  time  make  her  will,  and  appoint  her  own  execu- 
tors, and  dispose  of  her  property  thereby  as  she  might  think 
fit ;  and  the  directions  of  this  Court  were  required  to  be 
taken  as  to  the  form  in  which  the  grant  ought  to  issue. 

Dr.  R,  PhiUhnore  moved  for  administration^  following  the  Monoii. 
Decree  of  the  Court  of  Scotland^  to  the  sons. 

Sir  H.  Jbknbr  Fust.  Dican. 

The  party  deceased  was  a  domiciled  Scotchman, 
tnd  the  grant  must  go  as  by  the  law  of  Scotland,  adminis- 
tndon  being  decreed  to  the  parties  who  are  executors  dative^ 
according  to  the  law  of  Scotland. 

(Ultimately,  after  some  discussion,  the  Court  decreed  ad- 
ninistnition  with  the  will  annexed  to  the  sons,  as  universal 
legatees  in  trust,  limited  during  the  life  of  the  widow.) 

Anncr,  Proctor. 


END  OF  MICHAELMAS  TERM,  AND  OP  THE 
SITTINGS  AFTER  TERM. 

AdmtMtionM  during  the  Term:^^ 

AS  ADVOCATU. 

Nov.  8.— TflOMAs  SnNKs,  Esq.,  D.C.L.,   of   Saint  John's   College, 
Oxford. 

JoBii  Gkoroi   MiDDLROM,  Esq.,  LL.D.,  of  Saint  John*ft 
College,  Cambridge. 

AS  PROCTOK. 

Dae.  1.— -Ai.VEi»  HiALit,  Etq.,  Not.  Pub. 


[Hn-T. 


HILARY    TERM.    ISoO. 


39^  Craif  wt  aiwnltr. 

1^  C  jAaTTAST  1» 


—      Ths  -OsxAakLi*  \ComMKTY ^^-^C^mst,  by  Act  cm  PHl 


j^*^J^*^2?I  *w. — T^m  WM  a  cwK  oc  boCUHHrj  bv  A.  P.  Petrocochino, 


of  LaadoD.  meruacs,  tbe  hculer  of  a  bottomrT-bondv  againit 
^ '*'^!!^  the  Krev  Meaner  OfiKiiii,  sDd  bcr  frd^t.  the  defe^^ 
kt(4r«w  Ea^  Amoid  aztd  Col,  of  LiTcrpool,  being  mortgagees  in  poi- 
jj^^f*^***  lewoo  of  62-6kh  parts  of  die  ship,  the  owner  thereof, 
uia  m^  bMBc,  Aogaitaf   Mongredien,   of  LiTerpooly   merchant,    hiTiog 


^^^y^^jy^y  become  a  bankrupt.  The  Act  oo  Petidoo,  on  the  part  of  the 
f«»««k  wtre  bondholder,  alleged  that,  on  the  7th  March,  1849,  the 
««|4^«4 ;  on  Otmamli  put  into  Malta  on  her  Torage  from  Constantinople 
fh«f««  after  tbe  ^  Liverpool,  to  fiil  up  her  cargo  and  take  in  fuel  and  pio- 
MTMT  WM  viiions ;  that,  on  her  arrival,  she  was  taken  possessioD  of 
ft  IfMkruyt,  ^y  ^*^  Marshal  of  the  Commercial  Court  of  Malta,  by  virtoe 
waM  urre^ud  #/f  a  warrant  from  that  Court ;  that,  in  order  to  release  her 
mtUrr  ch«  Uw  ^^^^^  arrest,  to  procure  the  requisite  stores,  and  obtain  ber 
tft  Mftlu,  for  final  clearance?,  the  master,  being  without  funds  or  creditt 
ufitounu'^ due  ''^^''^owed  of  Rosario  Messina,  on  bottomry,  £850,  at  7  per 
mi  UMimetionn  cent.,  the  bond  bearing  date  the  9th  March  ;  that  it  would 
vMMrlsJf/VMt  '*"^®  ^ccn  impossible  for  the  ship  to  have  sailed  from  Milti 
ytmn,  anil  for  if  the  advance  had  not  been  made ;  that  she  thereupon  pro- 
s' fwwrr"  v^fv-  ^'^^'^^^^^  "P®"  ^^^  voyage,  and  arrived  at  Liverpool  on  the 
NKf,    sfMl    thit  28th  March. 

lliUMXt'j'  WM      ^^^^  Answer  of  the  mortgagees  alleged  as  follows  .— 

Imttomry-lwnd      ''*}*At,  in  1847>  the  Osmanli,  with  two  other  vessels,  iheLevaUm 

for  iH/H)  (In.  and  >4 ram,  the  property  of  Mongredieo  and  others,  employed  in 

rliifllriK    £\M)  i|,o  J^vant,  were  despatched  in  turn  from  Liverpool,  callinfl  at 
fur  «lfirs«  tu  1)0  ^  ,.        .        ,  ,         '       ,     ,         ,         ,  r^   »         -o 

sutifilliNl  III  ilifi  Mo'tn  out  and  boroe,  to  land  goods  and  passengers,  and  take 

■lii|i),tliolflnUvr  fuel,  cargo,  and  passengers ;  that  the  Levantine  had  also  made  one 


^ 
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royage  from  Liverpool  to  the  Levant  and  back  in  1846 ;  that  the      Jan.  15. 

OmanU  made  several  such  vojrages  in  1848,  and  one  voyage  from         

Liverpool  to  the  Levant  in  1849,  previous  to  March,  and  the  ^''"«*"- 
LevoMtine,  a  voyage  to  the  Levant  and  back  in  December,  1848,  knowing  that 
and  January  and  February,  1849,  all  the  vessels,  out  and  home,  {J^app^ifedto 
calling  at  Malta ;  that  Mongredien  continued  owner  of  59-64ths  pay  a  debt  due 
of  each  vessel  up  to  March,  1848,  when  he  purchased  three  more  to  the  agents 
shares  of  each,  Anthony  Easterby  being  the  owner  of  the  remain-  ®^j'*J*  relSae 
iog2-64ths;  that  Mongredien,  as  holder  of  such  shares,  having  her  from  tlieir 
the  entire  management  of  the  vessels,  employed  Messrs.  Robinson  arrest :— Held, 

Duckworth  and  Co.,  of  Malta,  as  his  agents,  to  attend  to  the  ^*^.»J!?!L!Im 
,     .  '  .     i  *i   .  .  i  cumstances  did 

bosmess  of  the  same,  who  received  freights  and  passage-money,  not  justify  the 

and  paid  for  fuel  and  stores,  transmitting  to  Mongredien  accounts-  master  in  eze- 
cnrrent  of  receipts  and  disbursements ;  that,  on  the  12th  August,  cSwolddebto 
1848,  Mongredien,  in  consideration  of  liabilities  to  the  amount  of  —advances,  to 
£SfiO0  to  Arnold  and  Co.,  assigned  his  shares  to  them  by  mort-  be  the  subject 
gagey  the  sum  so  secured  being  still  unpaid ;  that  the  OsmanH  ^^^^    be'^'for 
left  Liverpool  on  the  12th  January,  1849,  on  which  day  Corbett  the  benefit  of 
was  appointed  master,  and  on  the  10th  February  Mongredien  was  the  ship  during 
dedared  a  bankrupt;  that  the  ship,  having  called  at  Malta,  sailed  u^lT^yo^l^^ 
tiience  for  Constantinople,  and  returned  from  thence  to  Malta,  on  and  the   bond 
her  homeward  voyage,  on  the  7th  March,  when,  two  hours  after  pronounced 
his  arrival,  the  master  sent  a  note  to  Mr.  Leonard,  the  managing  ^"  ^e  ^j^dO 
partner  of  Duckworth  and  Co.,  alluding  to  the  failure  of  Mon-  for   supplies 
gredieo,  and  requesting  him  to  make  the  needful  arrangements  subsequent   to 
lor  the  supply  of  coals  and  small  stores  for  the  voyage  home ;  in 
answer  to  which  a  verbal  message  was  returned,  that  the  coals 
ihonld  be  sent  on  board  in  two  hours,  but,  in  less  than  that  time, 
the  vessel  was  arrested  by  a  warrant  from  the  Royal  Court  of 
Commerce,  at  the  suit  of  Mr.  Leonard,  for  an  alleged  balance  of 
accounts  with  Mongredien,  as  "  agent  or  director  of  the  Steam- 
Navigation  Society ;"  that,  at  an  interview  between  the  master  and 
Leonard,  the  latter  said  the  arrest  of  the  vessel  was  for  debts  from 
the  Levant  Steam  Company  (as  the  owners  of  these  vessels  were 
sometimes  called)  ''  for  all  the  vessels,"  and  that,  until  the  claims 
were  liquidated,  the  Osmanli  could  not  go  to  sea ;  that,  on  the  9th 
March,  at  a  meeting  between  the  master  and  Leonard,  who  was 
accompanied  by  the  advocate  and  notary  of  the  firm,  it  was  agreed 
that  a  bottomry-bond  should  be  executed  by  the  master  in  favour 
of  Duckworth  and  Co.,  and  the  notary  was  instructed  to  prepare 
if,  but  the  advocate  suggested  to  Leonard  that  Duckworth  and  Co. 
■honld  not  take  the  bond  on  their  own  account,  but  a  third  party 
sbould  be  found  to  advance  the  money;  that,  at  a  further  meeting 
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gottd  thac  ^«  sn  A  be  ahiutai  iiuoid  be  £850^  snd  a^  mr- 

pteioaBiii  b»  baadniavsai  tfas  mmmr  far  the  aemec  of  the 

tbt^i  thaf,  SB  tfas  aoxval  of  MoBBair  cht  nit  ef  iaieRal  wm  find 

It  r  per  cBBLythe  ■bhk  ymoBtua^  ipneK  thenne  as  iMorioBi^ 

aad  the  bead  wieaecuBBlywTiLiieiiwMeMMe  bended  the  miilg 

a  duqioe  HorfSdOrwho  tadanedi^aad  hiadad  it  toLeomi 

and  Hi  Mee  left  wtAai  bsiin^  oHdi  aaf  inquiry  of  themarter 

aa  ta  what  tibe  wnery  waa  feiyiiigd  Hor;  ^el^teo  boon  after  Ai 

cieention  of  the  bond,  Leonard  dafiwcd  te  ^  Hiaiiif  Ai 

hceomitf  fA,  B^  and  C ,  vi^  £S9l  14a.  ^  aa  the  balance  daeto 

umonthabondandocheriBonefi  onacconniof  Aeah^wthaMl 

lebHKe  bang £31. 15a.  only;  thattheaeconni  AahovaabalaBei 

)f  £260,onagMualacconntand  intcreat  neeoontof  the  ovnM 

jf  the  Lenmiime  and  Cfcwaaff  with  Dnckworth  and  Co^  fiva 

>ctober,]S46,  to  March,  1^49^  no  part  of  which  aom  wm  ovi^g 

0  reapect  to  the  Ckmnii  an  her  laat  homeward  Toji^g^  in  eoano 

if  proaecntion  at  the  date  of  the  bond*  the  whole  of  the  bakaoi 

being  dne  in  reapect  of  the  Lwafiaf  and  Jrmm,  and  of  lonMr 

▼oyagea  of  the  OmmmUi  (with  a  triffing  exception,  nnder  90a.X  tkt 

outward  and  homeward  Toyagea  of  the  aid  Tcaaek  being  aepanii 

and  distinct;  that  the  account  B  pnrporta  to  be  an  accoont  co^ 

rent  and  iotereat  accoont  between  the  owners  of  the  Oiaieai  triib 

Dnckworth  and  Co^  from  May,  1847.  to  Mardi,  1849,  the  bahoet 

dne  being  £550,  the  whole  of  which  refera  to  former  foyagei  cf 

the  OsmauU,  save  certain  items  amounting  to  £150 ;  that  the  bsai 

recitea  that  the  vessel  was  arrested  at  the  soit  of  Dnckworth  sii 

Co,,  "  creditors  not  only  of  the  said  vessel,  bot  of  other  vcssdi 

beloDging  to  the  same  line  and  owners,"  and  that  the  bond  eai 

given  to  release  the  vessel  from  arrest ;  and  the  mortgagees  ft> 

tber  submitted,  that  the  mortgage  debt  due  to  them  byMoor 

gredien  is  a  specialty  debt,  and  entitled  to  precedence  over  iD 

debts  on  simple  contract;   that,  under  the  circumstances,  the 

arrest  of  the  vessel  by  the  Commercial  Court  at  Malta  was  iUegil; 
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thtt  the  iDMter  wis  not  justified  in  giving  a  bottomry-bond  on       Jam.  15. 
the  ship  for  debts  incurred  by  other  ships,  or  on  former  voyages  ,. 

of  this  ship,  and  the  effect  of  the  bond«  if  valid,  would  be  to  give 
Duckworth  and  Co.,  simple  contract  creditors  of  Mongredien, 
priority  in  payment  of  their  debt  over  the  mortgagees  of  the  ship; 
md  they  prayed  the  Judge,  before  pronouncing  for  the  validity  of 
the  bond  or  otherwise,  to  disallow  the  whole  amount  thereof 
(£909. 10s.),  except  the  sums  of  £150  and  £31. 15s.,— making,  with 
bottomry  pxeoiium  thereon,  £194. 

The  Reply  alleged :— . 

That,  by  the  law  of  Malta,  a  creditor  has  a  lien  upon  all  pro- 
perty whatsoever  of  a  debtor,  and  that  a  vessel,  as  well  as  any 
other  moveable  property,  still  existing  in  the  power  of  a  debtor, 
may  be  legally  arrested  at  the  suit  of  a  creditor  of  the  owner  for 
iny  debt. whatsoever,  and  whether  the  debt  was  contracted  on  her 
behalf  on  the  last  or  former  voyages,  or  on  the  behalf  of  other 
nsseb  or  property  belonging  to  the  debtor,  and  he  may  legally 
datain  such  vessel  and  obtain  judgment  against  the  same,  and 
nake  sale  of  the  vessel  to  satisfy  his  debt;  and  it  further  alleged 
that  Mongredien,  being  indebted  to  Messrs.  Duckworth  and  Co. 
in  an  unsettled  balance  of  accounts,  as  his  agents,  for  necessaries 
supplied  to  the  Osmanli  and  the  other  vessels,  Mr.  Leonard  ob« 
tabled  a  warrant  from  the  proper  Court  for  the  arrest  of  the 
Otmanli,  on  her  arrival  at  Malta,  in  March,  1849,  which  was 
isaoed  by  the  Court  with  full  knowledge  that  the  debt  was  for  a 
bslanee  of  accounts  due  for  other  vessels,  as  well  as  the  Osmanli; 
that  at  the  first  meeting,  on  the  9th  March,  the  advocate  of  Duck- 
worth and  Co.  did  not  suggest  to  Mr.  Leonard  that  they  should 
not  take  the  bond  on  their  own  account,  and  that  a  third  party 
should  advance  the  money ;  on  the  contrary,  on  the  arrest  of  the 
vessel,  the  master  immediately  consulted  an  advocate  of  Malta,  as 
to  the  legality  of  the  arrest,  who  advised  him  (as  he  had  no  legal 
objection  to  the  claim)  to  take  money  on  bottomry,  to  release  the 
veaael,  Duckworth  and  Co.  binding  themselves  to  him  (the  master) 
to  return  the  money  in  case  their  claim  should  prove  unfounded ; 
that  Messina  was  not  introduced  to  the  master  by  Leonard,  as  a 
person  prepared  to  lend  the  money  on  the  bond,  but,  on  the  con- 
tnury,  the  master,  by  advice  of  his  advocate,  and  in  pursuance  of 
the  practice  of  the  island,  employed  an  agent,  who  applied  to 
aewnd  merchants,  but  the  only  person  whom  the  agent  found 
wiDing  to  advance  the  money  was  Messina,  to  whom  he  applied  on 
Iha  8th  Biarch,  and  when  the  contract  was  settled,  Messina  was 
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partienlaxly  informed  that  one  psrt  oi  the  moncj  wn  reqidred  to 
release  the  Tenel  from  arrett,  another  to  procure  foel  and  provi- 
sions, and  another  to  obtain  final  clearances  firom  Malta;  that,  in 
the  preparation  of  the  bond,  the  notary  of  Duckworth  and  Co.  wai 
aatiated  bj  the  advocate  of  the  master,  who  attended  as  his  legal 
adviser,  and  who  was  one  of  the  attesting  witnesses  to  the  bond, 
and  the  £850  advanced  thereon  was  the  bomdJUk  money  of  Messios, 
and  so  advanced  in  the  osnal  coarse  of  business,  without  under- 
standing with  or  indemnity  from  Duckworth  and  Co^  and  scdely 
through  the  mediation  of  the  agent  employed  by  the  master,  sod 
for  which  Mes&ina  paid  the  usual  fee ;  that,  at  the  time  when  appli- 
cation was  made  for  the  loan  on  bottomry,  the  existence  of  the 
mortgage  debt  was  not  mentioned  by  the  master,  either  to  tbe 
agent  employed  by  him  to  procure  the  loan,  or  to  Messina,  who, 
at  tbe  time  of  lending  the  money,  was  ignorant  of  the  existence  of 
any  debt  whatsoever  on  the  vessel,  save  that  of  DuckworUi  and 
Co.,  for  which  it  was  under  arrest. 

The  Rejoinder,  on  the  part  of  the  mortgagees  of  die 
vessel,  expressly  alleged  that  no  agent,  or  broker,  or  me- 
diator whatever  was  employed  by  the  master  to  apply  to 
the  merchants  or  money-lenders  at  Malta,  nor  did  he  mike 
any  such  applications  himself,  for  tbe  advances  required  on 
bottomry,  save  that  he  requested  Mr.  Leonard  to  find  a 
person  to  make  such  advances,  and  throughout  the  transac- 
tion Leonard  himself^  or  by  his  servants,  managed  all  the 
negotiations,  and  that  the  agent  or  mediator  mentioned  in 
the  Reply  was  Leonard  himself,  or  Josepb  Mamoi  hit 
servant. 

The  Sur-Rejoinder  alleged  that  Joseph  Mamo  was  the 
agent  employed  by  the  master  to  procure  the  loan,  but  it 
denied  that  he  was  or  is  the  servant  of  Mr.  Leonard,  or  of 
tbe  firm  of  Duckworth  and  Co. ;  on  the  contrary,  it  allied 
him  to  be  a  master  mariner,  and  a  person  in  the  habit  of 
acting  as  agent  for  steamers. 

Dr.Jenner,  for  the  bondholder. — The  bond  was  given 
and  the  money  lent  to  procure  the  release  of  the  vessd,  and 
enable  her  to  proceed  to  this  country.  She  bad  been 
arrested,  and  might  have  been  sold  at  Malta  (for  no  bail 
could  be  procured),  where  she  would  have  been  of  lew 
value  than  here.     If  the  vessel  was  actually  detained,  it  is 
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unmaterial  'what  was  the  cause  of  the  detention,  whether  it  Jan.  15. 
was  for  debt,  for  repairs^  or  for  any  other  reason.  The  (}^„ii 
**Heber*     The  '*  Prince  George.**  \     The  *'Lochiel"l 

Dr.  Bi^[/ord,  on  the  same  side,  cited  the  "  Augusta^**^  Nov.  29. 
ike  ^'Jane^^W  and  the  «  Vibiliar^ 

Dr.  RobiuMm,  for  the  mortgagees. — We  deny  that,  by  the 
law  of  Malta,  there  was  any  legal  ground  of  detaining  the 
ihip;  but  if  she  was  liable  to  detention,  that  was  no  ground 
for  bottomry.  The  bond  was  given  to  cover  antecedent 
debts,  some  of  which  had  no  reference  to  this  vessel. 

Dr.  Twiss,  on  the  same  side,  cited  Statutes  8  &  9  Vict. 
C.89,  S.45,  and  6  Geo.  4,  c.  16,  8.72;   Story,  Conflict  of 
Laws  /*♦  and  Abbott,  Shipp.\\ 

Db.  Lushikoton.  1B50. 

This  suit  is  brought  by  the  holder  of  a  bottomry-  ju"*a,ijOT. 
bond,  executed  at  Malta,  against  the  Osmanli,  a  steamer 
employed  in  the  Levant  trade.     The  action  is  defended  by 
the  firm  of  Arnold  and  Co.,  who  allege  themselves  to  be 
mortgagees  in  possession  of  sixty-two  sixty-fourth  shares. 
The  bond  bears  date  the  9th  March,  1849,  and  it  is  alleged 
in  the  Act  on  Petition  that  Corbett,  the  master,  who  exe- 
cnted  the  bond,  was  the  owner  of  two  sixty-fourth  parts, 
but  this   appears  to   be  a  mistake.     The  maritime  inte- 
rest is  seven  per  cent.,  and  the  sum  total  £909.  10s.     The 
fessel,  when  she  so  put  into  Malta,  was  on  a  voyage  from 
Constantinople  to  Liverpool.     The  reason  alleged  for  the 
execution  of  the  bond  is,  that  the  vessel  was  arrested  by  the 
marshal  of  a  Court  at  Malta,  and  that,  to  release  her  from 
such  arrest,  and  procure  the  requisite  provisions  and  stores 
to  enable  her  to  proceed  to  Liverpool,  the  bond  was  granted 
on  the  ship  and  freight ;  and  it  is  further  expressly  averred, 
that  unless  this  money  had  been  so  advanced,  the  ship  could 
not  hare  left  Malta.    On  referring  to  the  bond,  I  find  it 
stilted  that  this  warrant  of  arrest  issued  at  the  suit  of  Robin- 

•  4  Notes  of  Ca.  308.  t  4  Moo.  P.  C.  C.  25. 

X  2  Kob.  Jan.  45.  §  I  Dods.  S83. 

I  1  Dods.  465.  5  1  Rob.  jun.  6. 

*♦  C.  9.  8,  380.  ft  P.  ii.  c.  3,  s.  7. 
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Jav.  15.      son  Dackwotth  and  Col,  merdiants  of  Malta,  creditors  not 
fTiiiiwfi'       ^"'^^y  ^^  ^^  Osnumlif  but  of  other  Yessels  belonging  to  the 
same  line  and  same  owners. 

The  defence  contained  in  the  Answer  of  the  mortgagees 
states  the  history  of  various  transactions  to  which  I  must 
necessarily  advert  in  some  detail.  This  is  a  ease,  as  I  oon- 
oeive,  very  peculiar  in  its  circumstances,  and  I  believe  is  the 
first  of  its  kind  whidi  has  ever  been  the  subject  of  discos- 
don  in  these  Courts. 
Defence.  It  is  alleged  in  the  defence  that  this  vessel,  the  Ofaumft  . 

together  with  two  other  vessels,  was  the  property  of  Augus- 
tus Mongredien,  Peter  Borrie,  and  Anthony  Basterby— fifty- 
nine  sixty-fourths  belonging  to  Mr.  Mongredien,  three  to 
Mr.  Borrie,  and  two  to  Mr.  Easterby;  that  these  three  ves- 
sels were  employed  in  the  Levant  trade  from  1847,  and  op 
to  the  date  of  this  transaction,  calling^at  Malta  on  the  toj- 
ages  out  and  home,  each  voyage  bdng  distinct  and  sepsnte; 
that,  in  March,  1848»  Mr.  Mongredien  purchased  Mr*  Bonie's 
three  shares,  and  Mr.  Easterby  continued  to  hold  the  odier 
two  sixty-fourths  at  the  time  of  the  transaction,  and  is  ttA' 
dent  in  South  America*  It  further  states  that  Duckworfi 
and  Co.  were  the  agents  of  Mr.  Mongredien  at  Mahs,  r^ 
ceived  freights,  despatched  the  business  of  the  steamcr%  snd 
provided  fuel  and  stores  for  their  voyages.  The  Aiifwer 
then  sets  forth  the  mortgage,  which  is  not  disputed  in  tbe 
cause.  It  further  appears  that  the  Osmanli  left  Livopod 
on  the  18th  of  January,  1849,  and  Mongredien  becsme 
bankrupt  on  the  10th  of  February  f<^owing.  The  OnmJi 
reached  Malta,  on  her  return  voyage,  on  the  7th  of  Msrdii 
at  six  A.M. ;  the  master  sent  a  note  to  a  partner  in  the  firm 
of  Duckworth  and  Ca,  alluding  to  the  failure  of  Mongre- 
dien, and  requesting  him  to  arrange  for  a  supply  of  oosh 
and  small  stores  for  the  voyage  home.  This  note  is  not 
produced ;  the  answer  to  it  was  verbal,  that  the  coals  sbooU 
be  sent  on  board  in  two  hours.  At  ten  o'clock  ajh.  the 
ship  was  arrested  at  the  suit  of  Duckworth  and  Ca,  for  the 
balance  of  accounts  vdth  Mongredien,  as  the  manager  of 
these  three  steam* vessels.  Here  follows  a  long  and  detailed 
stotement  to  the  effect,  that  the  bond  was  originally  intaDded 


\ 


i 


laaa]  admiralty  gourt.  9S9 

to  be  granted  to  Duckworth  and  Ca,  but  that,  at  the  in-  Jan.  15. 
stance  of  their  adviser,  it  was  determined  by  them  that  ano-  OamaniL 
tber  person  should  be  found  to  advance  the  money^that  the 
bond  was  not  ready  till  the  aAemoon  of  the  9th— that,  pre- 
vious to  the  execution,  the  coals  and  small  stores  were  sent 
OD  board — that  Mr.  Leonard,  the  managing  partner  of 
Messrs.  Duckworth  and  Co.,  on  being  asked  by  the  master 
for  what  amount  the  bond  would  be  taken,  answered  that  the 
accounts  were  not  yet  made  up,  but  that,  including  the  ex- 
pense of  the  coals,  &&,  the  amount  would  exceed  £800,  and 
tuggetted  that  the  bond  should  be  teken  for  £850,  and  any 
surplus  paid  over  to  the  master— that  at  the  time  of  the  exe- 
cution of  the  bond  the  cheque  for  payment  was  delivered 
over  to  Leonard — that  two  hours  afterwards  Leonard  handed 
over  to  the  master  the  accounto  and  a  balance  of  £59.  lis.Sd., 
which  included  certein  other  sums  received  by  Duckworth 
and  Co.  on  account  of  the  ship.  I  must  presently  advert  to 
the  accounts.  The  Answer  then  concludes  by  steting  that 
the  debt  due  to  Messrs.  Arnold  and  Co.  was  a  specialty 
debt^that  the  arrest  of  the  vessel  was  illegal— that  the 
master  was  not  justified  in  giving  the  bond  to  cover  debts 
for  other  ships,  or  for  former  voyages  of  the  Osmanli.  Con- 
ddering  all  these  facte  and  averments,  the  Answer  ends  with 
rather  a  singular  prayer,  namely,  that,  before  pronouncing 
for  the  validity  of  the  bond  or  otherwise,  the  Court  should 
disallow  certein  charges  in  the  accounte. 

This  prayer,  and  indeed  this  mode  of  proceeding,  are,  as  The  prayer  on 
for  as  I  know,  without  precedent.  The  Court  is  asked,  as  a  JJortgllgeel.*^* 
preliminary  question,  to  teke  a  part  of  the  accounte  into 
consideration,  reserving,  as  I  presume  it  is  intended  I  should 
reserve,  the  validity  or  invalidity  of  the  bond — a  question 
which  would  be  wholly  disposed  of  if  I  pronounced  against 
the  validity  of  the  bond  altogether  ;  a  question  which,  if  I 
pronounced  for  the  validity  of  the  bond,  would,  according 
to  the  ordinary  course  of  the  Court,  be  referred  in  the  first 
faistance  to  the  Registrar  and  Merchante ;  a  question,  too, 
which,  if  it  was  intended  to  admit  the  validity  of  the  bond 
generally,  has  been  most  unnecessarily  encumbered  with 
evidence.     It  was  only  after  repeated  inquiry  of  Counst4 
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Jan.  ]&      that  I  could  at  all  come  to  a  cooclurion  as  to  the  meaning  of 
OmiumlL      ^^^  *  prayer  as  this,  and  it  was  at  last  ttated^-^though 
somewhat  inconsistently  with  the  prayer,— that  the  bond 
was  opposed  altogether ;  the  only  question  which  strictly 
the  Court  could  try  in  this  stage  of  the  case.    Such  a  prayer 
and  course  of  proceeding  lead  to  confusion,  and  should  be 
avoided  in  future.    But  I  have  no  hesitation  as  to  what  it 
will  be  my  duty  to  do,  under  all  the  circumstances  of  the 
case — that,  seeing  no  objection  was  taken  in  reply  to  the 
course  so  pursued, — though  I   wish  especially  to  guarcL 
against  its  ever  being  considered  the  practice  of  the  Courts 
— yet,  I  think,  under  the  circumstances  of  this  case,  I  mu&% 
proceed  to  consider  all  the  questions  which  arise,  namely., 
the  validity  of  the  bond,  either  in  toto  or  in  part.     I  doul^m 
very  much  whether  the  Court  ought  under  any  but  ver^r 
peculiar  circumstances  to  decide  any  other  question  butthma^ 
in  the  first  instance,  when  a  case  comes  before  it ;  because; 
if  it  be  intended  to  admit  the  validity  of  the  bond  as  to  a 
part  of  the  sums  covered  by  it>  the  plain,  common^  and 
ordinary  course  is,  to  admit  its  validity,  and  to  require  i 
reference  to  the  Registrar  and  Merchants,  and  then,  hdort 
them,  in  the  first  instance,  dispute  the  items,  so  that,  before 
the  Court  attempts  to  decide  what  the  law  of  the  case  i^  it 
may  have  a  constat  of  the  facts,  under  their  authori^— 
namely,  as  to  what  parts  of  the  bond  appear  or  do  not 
appear  to  be  properly  covered  by  it. 

The  Reply  asserts — first,  the  legality  of  the  arrest ;  se- 
condly, that  Mr.  Leonard  did  not  undertake  to  find  a  per- 
son to  advance  the  money  on  bottomry ;  that  the  master 
consulted  with  a  Dr.  Caruana,  who  advised  him  to  take  ap 
money  on  bottomry ;  that  the  master  employed  an  agent, 
by  whose  means  Mr.  Messina,  a  merchant  and  banker, 
undertook  to  advance  the  money ;  that  he  knew  the  purpoie 
for  which  the  money  was  to  be  raised ;  that  the  master  wa% 
at  the  execution  of  the  bond,  attended  by  Dr.  Caruana,  and 
advised  by  him ;  that  the  money  was  advanced  without  any 
understanding  with  Duckworth  and  Co. ;  that  when  the 
money  was  so  advanced  Mr.  Messina  and  Messrs.  Duck* 
worth  and  Co.  were  ignorant  of  the  mortgage.     The  Re- 
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joinder  denies  the  alleged  advice  given  by  Dr.  Caruana^      Jam.  \5, 
snd  that  any  agent  or  mediator  was  employed,  and  alleges      0^9- 
>giin  that  the  whole  transaction  was  conducted  by  Mr. 
Leonard  or  his  servant,  Maroo.     The  Sur-Rejoinder  denies 
that  Mamo  was  the  servant  or  agent  of  Duckworth  and  Co. 
Soch  are  the  contents  of  the  pleadings.    I  must  now  look 
to  the  evidence,  to  ascertain  which  and  how  much  of  those 
statements  are  supported  by  the  evidence,  and  so  trace,  as 
clearly  as  I  can,  the  real  state  of  facts,  with  reference  to 
vhich  questions  of  law  arise. 

The  first  fact  of  importance  is  admitted  to  be  true,  as  well  Evidence. 
IS  proved  by  the  accounts,  viz.,  that,  except  for  the  sum  of 
£150,  the  whole  amount  for  which  this  bond  was  given 
IS  the  debt  due  to  Messrs.  Duckworth  and  Co.  for  past 
transactions— owing  to  them,  as  agents,  for  advances  of 
various  kinds  on  account  of  ships  under  the  management  of 
Mongredien,    engaged  in    the  Levant  trade,    on   former 
voyages,  of  which  ships  the  Oimanli  was  one.     The  next 
6ct  is,  that  it  appears  by  the  certificate  of  registry  that 
the  mortgage  to  Messrs.  Cunlifie  and  Co.  was  endorsed 
thereupon.     The  third  circumstance  of  importance  is  the 
qsestion  as  to  the  legality  of  the  arrest  of  this  vessel.     It 
b  proved  incontestably,  as  1  think, — because  a  question 
of  foreign  law  must  always  be  taken  as  a  question  of 
hdf — that  she  was  arrested  by  a  warrant  from  a  compe- 
tent Court,  and  that  on  account  of  debts  due  to  Messrs* 
Duckworth  and  Co. ;  but  there  is  no  evidence  to  satisfy  my 
mind  as  to  what  would  have  been  the  ultimate  decision  if  the 
whde  of  the  case  had  been  brought,  or  could  have  been 
brought,  before  a  competent  court  at  Malta,  which  whole 
case,  if  so  brought,  would  necessarily  have  included  the 
fact  of  the  bankruptcy  of  the  owner  of  nearly  the  whole 
property  in  the  ship,  and  the  previous  mortgage  of  the 
same.     As  a  matter  of  fact,  I  conclude  that  the  arrest  was 
legal ;  what  the  ultimate  effect  would  have  been  it  is  impos- 
sible that  I  can  foresee — what  would  have  been  the  course 
adopted  by  the  Court  at  Malta.     Fourthly,  with  regard   to 
the  advance  of  the  money  by  Mr.  Messina,  I  must,  in  the 
first  instance,  refer  to  the  affidavit  of  Mr«  Messina  himself. 
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Jaw.  15.  No  doobt  thb  ilMiTk  in  many  regpccU  eonfinna  Ui< 

statement  in  tbe  Act,  and  it  is  not  neeeanrf  to  lepeat  it 
3ir.  Mesona  admits  he  was  aware  that  the  monej  was  ad 
▼anoed  in  part  to  rekate  the  ship  from  the  arrest  of  Mesvt 
Dacfcworth  and  Co.  For  what  debt,  or  why,  or  wherefore 
the  warrant  of  arrest  was  issued,  he  did  not,  as  woulc 
appear,  trooble  himself  to  inqoire.  He  states  that  he  agreec 
to  adYanoe  the  money  at  the  instance  of  Giuseppe  Mamo; 
he  n^atives  all  request  and  solicitation  on  the  part  ot 
Messrs.  Duckworth  and  Co. ;  but^  if  it  be  a  fiict  of  any  im" 
portance  in  the  case^  it  is  to  be  remarked,  and  it  is  some 
what  remarkable,  that  he  does  not  negative  having  had  ani 
previous  communication  with  them  on  the  subject. 

The  next  affidavit  is  made  by  Joaeph  Mamo,  and*  befim 
I  proceed  to  consider  its  contents,  I  must  observe  that  it  k 
quite  apparent,  from  this  and  other  affidavits  in  the  cause, 
that  either  Mr«  Messina  or  Messrs.  Dudiworth  and  Ca 
have  the  control  over  the  makers  of  affidavits  in  Malta ;  fir 
several  of  those  who  came  forward  to  make  affidavits  in  sup- 
port of  the  bond  are  the  very  persons  who,  under  ordiniiy 
drcnmstancesy  would  be  expected  to  appear  on  the  other 
side.  In  such  a  state  of  things  as  this,  the  vigilance  of  d» 
Court  must  not  be  asleep.  Mamo  deposes  that  he  was  eoh 
ployed  by  the  master ;  that  he  introduced  him  to  his  advo- 
cate. Dr.  Caraana;  and  that,  by  the  desire  of  both  the 
master  and  Dr.  Caniana,  he  went  round  to  several  mer- 
chants to  obtain  a  loan  on  bottomry,  and  finally  indooed 
Mr.  Messina  to  advance  the  money*  Dr.  Caruana's  affidsTit 
is,  so  far  as  relates  to  this  part  of  the  transaction,  to  the  snoe 
effect.  The  remainder  of  the  evidence  relates  to  the  u^ge 
as  to  bottomry  and  the  law  of  Malta. 

I  will  now  turn  to  the  evidence  on  the  part  of  the  mort- 
gagees. The  first  two  affidavits  relate  to  facts  not  disputed; 
then  there  are  two  affidavits  from  the  master.  That  is  sB 
the  evidence  on  that  side  of  the  question. 

It  appears  to  me  that  the  facts  deposed  to  in  these  affida- 
vits do  not,  for  any  purpose  in  this  case,  materially  vary 
from  any  statement  on  behalf  of  the  bondholder ;  for  the 
principal  difference  is,  as  to  whether  Leonard,  by  bimadf  or 
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an  agent,  prociired  the  advance  on  bottomry,  or  whether      Jaw.  15. 
Maims  M  the  agent  of  the  master,  did  bo — a  difference      ^~j\. 
which  I  do  not  think  will  be  found  of  any  great  importance 
in  the  ultimate  dedaion  of  this  case. 

From  theae  stateraentSi  and  from  this  evidence,  I  draw  Conclusiona. 
the  fUUowing  conclusions :— Jirst,  as  a  matter  of  fact  and 
of  law,  that  the  Osmanli  was  arrested  for  debts  due  from 
Mr.  Mongredien  on  account  of  advances  for  the  Osmanli  on 
former  voyageSf  and  for  other  ships  of  the  same  owner  or 
ovners ;  that  the  arrest  did  not  and  could  not  include  the 
£160  subsequently  advanced  for  coals  and  other  articles. 
Seooodly,  that  the  arrest  was,  according  to  the  law  of  Malta, 
•0  far  as  appears,  legal ;  but  that  the  ultimate  consequences  of 
ittdi  arrest,  if  all  the  facts  of  the  case  had  been  brought  before 
the  Court  at  Malta,  and  all  the  conflicting  claims  had  been 
blly  discussed,  are  not  and  cannot  be  known  from  the 
proceedings  in  this  cause.    Thirdly,  that  Mr.  Messina  ad- 
vtfioed  the  money  on  bottomry  knowing  that  it  was  to  be 
ifplied  to  pay  debts  due  to  Messrs.  Duckworth  and  Ca, 
nd  so  release  the  ship  from  the  arrest  imposed  at  their 
inatance.    He  may  have  been  ignorant  of  the  mortgage ; 
but,  assuming  him  to  have  been  so,  if  the  fact  of  the  mort- 
gagee be  of  weight  in  the  case,  I  am  of  opinion  that  he  is 
not  relieved  from  the  effects  of  a  knowledge  thereof — for 
the  mortgage  is  endorsed  on  the  certificate  of  registry,  to 
which  he,  by  himself  or  his  agent,  might  have  had  access, 
fourthly,  that  it  may  be  doubtful  on  the  evidence  whether 
this  advance  was  made  by  the  intervention  of  a  partner  in 
the  house  of  Duckworth  and  Co.,  or  an  agent  of  the  house, 
with  Messina ;  but  that  such  fact  is  really  not  of  great  im- 
portance ;  for,  assuming  the  statement  of  the  bondholder  to 
be  true,  no  doubt  can  exist  that  Duckworth  and  Co.— whe- 
ther justifiably  or  not,  is  the  question — forced  a  loan  on 
bottomry,  and  it  matters  little,  under  all  the  circumstances 
of  this  case,  whether  they  applied  to  Mr.  Messina,  or  com- 
pelled the  master  to  do  so.   It  is  their  act,  whether  they  did 
it  mediately  or  immediately,  by  pressure  on  the  master. 
Fifthly,  it  appears  to  me  that  no  moral  fraud  is  imputable 
to  any  of  the  parties  concerned  in  this  transaction.    If  the 


331 


ADMIRALTY  COURT. 


[HiL.  T. 


Jan.  15.  law  of  Malta  gives  particular  remedies*  by  arrest  or  other- 
OsmanH  ^>s^>  against  a  debtor  or  his  property,  I  see  no  reason  'why 
the  creditor  resident  within  the  Maltese  jurisdiction  should 
not  avail  himself  of  it.  A  merchant  resident  in  Malta,  ad- 
vancing his  money  on  bottomry,  in  aid,  if  I  may  so  express 
myself,  of  the  remedies  afforded  by  the  jurisdiction  of  that 
island,  is  equally  free  from  all  moral  blame.  I  need  not  add 
that,  however  band  Jide^  to  all  intents  and  purposes,  such 
proceedings  may  have  been,  all  parties  must^  of  course, 
abide  by  the  legal  consequences  of  such  acts. 

I  have  gone  at  great  length  into  these  particulars,  espe- 
cially with  a  view  to  satisfy  the  parties  that  I  have  bestowed 
very  full  attention  upon  the  case,  in  some  respects  novel.  I 
now  proceed  to  the  legal  conclusions!  have  formed  from  the 
premises,  and  from  the  facts  I  consider  established. 
Legal  results.        I  first  look  at  tliis  case  as  if  there  was  no  mortgage,  no 
bankruptcy,  no  arrest.     It  is  as  clear  as  daylight  that,  r^ 
moving  these  three  ingredients,  no  bottomry- bond  ccwld 
have  been  legally  taken  for  the  debts ;  for  it  is  contrary  to 
all  the  principles  hitherto  laid  down«  for  a  master  to  eiecntt 
a  bottomry-bond  to  cover  advances  on  a  former  voyage^  or 
for  debts  arising  from  supplies  and  necessaries  furnished  to 
other  ships,  though  belonging  to  the  same  owner. 

Then  the  first  and  most  important  question  of  law  whidi 
Buggests  itself  is  this,  whether  the  fact  of  the  arrest  on 
account  of  the  debts  I  have  described  justifies  the  master  in 
executing  a  bottomry-bond  to  release  the  vessel,  so  that  such 
bond  shall  be  valid  and  legal.  Let  us  consider  what  would 
be  the  consequences  of  affirming  or  negativing  this  propo- 
sition. 

And,  first,  the  consequences  of  negativing  it.  No  doubt 
a  ship  with  a  valuable  cargo  might  be  detained  at  a  foreign 
port,  to  the  great  injury  of  the  shipowner,  and  perhaps 
damage  to  the  cargo,  or  loss  from  its  postpcmed  arrivaL  On 
whom  would  the  loss  fall?  I  apprehend  on  the  ship- 
owner, who  must  bear  his  own  loss,  from  having  incurred 
debts  without  providing  adequate  means  of  liquidation;  and 
he  must  also  bear  the  loss  on  the  cargo,  for  not  having  con- 
veyed it  according  to  his  contract :  for  the  arrest  of  his  ship 
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OR  account  of  his  own  debts  can  never  be  a  defence  to  a      Jaw.  ]5. 
breach  of  bis  own  contract.    Such  would  be  the  conse- 
quences of  negativing  the  validity  of  such  a  bond  as  this. 

We  will  now  look  at  the  consequences  of  affirming  the 
validity  of  a  bond  given  under  such  circumstances.     Firsts 
at  to  the  shipowner*     As,  by  the  law  of  Malta^  it  is  said,  a 
afaip  might  be  arrested  for  all  accounts  current,  so  debts 
ooDtracted  on  personal  credit  may,  without  any  investiga- 
tion, be  actually  paid  through  the  medium  of  arrest  and  a 
bottomry-bond ;  and  if  the  accounts  were  erroneous,  there 
Would  be  no  remedy  but  a  suit  in  Malta,  and  it  might  be 
agtinst  insolvent  persons.     Such  a  doctrine  would,  I  think, 
Wad,  probably*  to  the  frequent  arrest  of  British  ships  in 
foreign  ports^  and  not  be  to  the  advantage  of  the  shipowners 
of  this  country.     But  what  would  be  the  consequence  to 
the  mercantile  interests, — to  the  owners  of  cargoes  shipped 
onboard  British  vessels?     If,  under  the  circumstances  de- 
tcribed,  a  valid  bond  can  be  given  on  the  ship  and  the 
Mght,  might  not  the  cargo  be  included  also?     Could  it 
iH»w  be  contended,  as  a  legal  proposition,  that  a  ship  and 
fitight  might  be  the  subjects  of  bottomry  and  not  the  cargo  ? 
Might  not  Mr»  Messina  have  required,  with  the  same  legal 
josticey  the  cargo  to  be  included  in  the  bond  ?     I  have  not 
heard  that  position  attempted  to  be  argued,  and  indeed  I 
ooold  not  expect  that  it  would ;  for  I  apprehend  that  all  the 
cases  since  the  "  Gratiludine^***   and  the  whole  course  of 
prustice  in  the  Court,  show  that,  where  the  ship  and  freight 
may  be  the  subject  of  bottomry,  the  cargo  may  be  hypo- 
thecated ;  and  the  case  of  the  arrest  of  a  ship  on  account 
of  a  debt  of  the  owner  can  form  no  exception  ;  for  where 
the  ship  is  detained,  the  cargo  is  equally  detained,  whatever 
be  the  cause  of  detention.     A  cargo  of  a  British  merchant, 
however  valuable,  may  be  made  the  subject  of  bottomry  for 
any  debts  due  by  the  owner  of  the  vessel,  where,  by  law, 
the  power  of  arresting  the  ship  exists.     If  a  bond  be  valid, 
the  owner  of  the  cargo  must  pay.     And  to  what  amount  ? 
Not  merely  the  cost  of  provisions  and  necessaries  and 

*  3  Rob.  210. 
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repairs  of  that  voyage,  but  any  sum  on  account  of  whidi 
the  ship  may  be  detained,  whatever  the  amount  of  the  debt 
may  be,  and  at  whatever  time  the  debt  may  have  been 
incurred.    And  what  remedy  has  the  owner  of  the  cargo 
for  having  the  cargo  made  subject  to  hypothecation,  and 
liable  to  these  debts  ?    Why,  if  the  owner  of  the  ship  ia 
insolvent,  as  he  is  not  unlikely  to  be, — because,  if  he  is  Id 
debt  in  a  foreign  port,  without  credit,  it  is  very  probable  Ik 
is  insolvent,— the  owner  of  the  cargo  has  no  remedy  wlurt- 
ever,  except  against  this  insolvent  owner  of  the  ship.    Uo- 
less  some  distinction  could  be  drawn  as  to  the  right  of  sobCi 
jecting  the  ship  to  bottomry,  and  not  the  cargo,  it  appein 
to  me  that,  by  pronoundng  for  the  validity  of  this  bobd,  I 
should  establish  a  principle  which  might  be  very  detri- 
mental to  the  interests  of  the  mercantile  community,  and 
lead  to  consequences  infinitely  more  serious  than  the  occa- 
sional detention  df  a  cargo  by  the  arrest  of  the  ship. 

The  next  inquiry  is,  whether  there  be  any  authority  Ar 
the  validity  of  a  bond  so  granted.  So  far  from  it,  I  verHj 
believe  this  is  the  very  first  time  in  which  such  a  propor- 
tion has  ever  been  mooted.  It  is  true,  the  qnesUoo  nnj 
have  been  discussed, — though  not,  so  far  as  I  know,  de- 
cided,— whether  a  bottomry-bond  could  be  granted  on 
account  of  a  ship  arrested  for  debts  incurred  originally  on 
personal  security,  for  repairs  and  necessaries  on  that  verj 
voyage ;  but  I  know  of  no  case  where  it  has  been  deddedi 
or  even  contended,  that  a  bottomry-bond  could  be  granted 
on  account  of  an  arrest  of  a  vessel  for  old  debts. 

Several  cases  were  cited  in  the  course  of  the  Ailment, 
but  there  is  not  one  of  them,  as  it  appears  to  me,  when  I 
come  to  look  at  the  circumstances  of  the  case,  that  has  any 
direct  bearing  upon  the  question.  The  case  of  the  **  Prim 
George'**  was  cited,  which  went  up  to  the  Privy  Cotmcil, 
where  their  Lordships  were  of  opinion  that  part  of  ths 
money  was  actually  advanced  on  bottomry;  and  though  the 
rest  was  not,  yet  they  pronounced  in  favour  of  the  bond  to 
that  extent.    That  was  a  case  of  debts  incurred  on  that  veiy 


*  Smith  V.  Gould,  4  Moo.  P.  C.  C.  25. 
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voyage.    I  do  not  find  that  anything  was  said  or  done  in  that      Jam.  15. 

discoMiaii  which  refers  at  all  to  such  facts  as  are  now  before      OtmmH 

the  Court.     The  observation  which  I  conceive  led  to  the 

quoting  of  that  case  is  tliis:  "  If  it  had  been  proved  that  the 

law  of  New  York  gave  the  lien  upon  the  ship^  as  suggested^ 

we  ahould  have  thought,  upon  the  general  principle,  that 

where  the  master  cannot  in  any  other  way  raise  money  which 

is  indispensably  necessary  to  enable  the  ship  to  continue  her 

Toyage^  he  may  hypothecate  the  ship.     This  power  would 

C9rtend  to  a  case  where  the  ship  might  be  arrested  and  sold 

finr  a  demand  for  which  the  owner  would  be  liable.     It 

seems  immaterial  whether  the  necessity  for  funds   arises 

firoB  such  a  demand,  or  to  pay  for  repairs^  stores,  or  port 

duties.^     But  really,  in  justice  to  the  noble  and  learned 

Lord^  who  pronounced  that  judgment,  it  must  be  taken 

with  reference  to  the  peculiar  circumstances  of  that  case» 

not  as  laying  down  a  universal  proposition  of  this  immense 

importance,  for  the  first  time,  without  considering  the  facts 

nd  authorities  which  alone  are  applicable  to  it. 

The  **  Augusta  "f  also  cited»  was  a  case  in  which  Lord 
ftowell*  after  deliberation,  came  to  the  following  condu- 
SMNi.  He  determined  that,  where  an  agent  had  advanced 
money  or  incurred  debts  upon  personal  security,  and  after 
he  had  gone  to  a  certain  extent,  it  was  competent  to  him  to 
say»  **  I  will  advance  no  more  money  on  personal  security, 
and  I  will  require  a  bottomry-bond  as  my  security  for 
foture  advances." 

The  bond  in  that  case— I  well  remember  the  case  in  all 
its  particulars — was  so  drawn  as  to  cover  these  sums.  Lord 
Stowell  decided  that  it  was  a  bad  bond  as  to  advances  on 
personal  security,  but  a  valid  bond  with  regard  to  subse- 
qnant  advances.  That»  in  truth,  is  the  sum-total  of  that 
tarn*  It  is  very  true  that,  incidentally,  in  the  course  of 
discussing  that  question,  an  argument  arose  as  to  the  power 
or  aa  to  the  right  of  a  creditor  to  detain  the  vessel  according 
to  the  law  of  the  country  where  the  vessel  was  then  lying, 
nd  Lord  Stowell  said  this:  "It  has  been  said  that  the 

*  Lord  CampbelL  t  1  Dods.  283. 
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Jaw.  15.  party  might,  by  the  law  of  Rusaia,  have  detained  this  ship 
OmaH  ^^^^  ^^  money  was  repaid ;  but  I  do  not  think  that  circum- 
stance alone  will  be  sufficient  to  convert  this  into  a  case  of 
hypothecation.  Ships  might,  in  all  cases,  be  detained  on  the 
same  ground  by  the  general  law  of  Europe,  and  if  the  posi- 
tion which  has  been  laid  down  were  to  be  supported*  it  would 
go  the  length  of  turning  every  case  into  a  case  of  hypothe- 
cation, or  at  least  there  would  be  a  necessity  of  inquiringi 
in  every  case,  into  the  state  of  the  foreign  law/* 

Surely,  it  never  could  have  been  intended  by  the  judg- 
ment in  the  "  Prince  George'*  to  overturn  the  judgment  in 
the  ^<  Augusta"  except  upon  a  rather  fuller  discussion  of  lo 
important  a  point  But  the  truth  and  fact  is,  it  is  not  necei* 
sary  to  dedde,  on  the  present  occasion,  whether  the  advaooo 
were  made  on  personal  security  for  the  benefit  of  the  ship 
upon  that  identical  voyage,  whether  the  person  having 
made  these  advances  has  the  power  of  arresting  that  ship 
according  to  the  law  of  the  local  Court,  and  whether,  with 
respect  to  these  particular  debts,  a  bottomry-bond  might  or 
might  not  be  lawfully  granted.  The  question  here  is,  whe- 
ther a  bottomry-bond  might  be  lawfully  granted  for  ante- 
cedent debt8,*-there  is  a  broad,  wide,  essential  distinction 
between  the  cases. 

Now,  I  really  think  I  should  be  expending  time  wholly 
unnecessarily  if  I  were  to  go  into  the  general  principles  on 
which  bottomry  is  founded.  We  have  but  to  open  a  book 
of  authority, — Lord  Tenterden's,  or  any  one  of  a  sioiilsr 
kind, — and  we  shall  find  it  laid  down,  over  and  over  again, 
that  advances  to  be  covered  by  bottomry  are  advances  for 
the  benefit  of  the  ship  during  that  particular  voyage,  and 
no  other.  Therefore,  I  come  to  this  conclusion :  that  all  the 
general  doctrines  which  are  laid  down  by  Lord  Stowell,  and 
by  all  my  predecessors  in  this  chair,  as  well  as  by  Lord 
Tenterden,  and  others  who  have  taken  the  subject  into 
their  consideration,  militate  against  this  proposition*— not 
directly,  in  words,  for  it  never  entered  into  the  minds  of  Uiose 
who  have  written  upon  or  discussed  the  subject  that  aoch  a 
case  would  arise, — but  in  this  way :  they  describe  the  circum- 
stances under  which  bottomry  can  lawfully  take  places  and 
that,  by  necessary  inference,  excludes  the  present  case. 
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For  all  these  reaflonsi  I  am  of  opinion  that  this  bond  can-  Jak.  15. 
not  be  sappoited  on  the  ground  of  releasing  the  vessel  from  /)IZLl- 
arrest  for  former  debts. 

But  another  question  remains  to  be  decided,— •whether 
the  bond  be  valid  for  supplies  furnished  and  advances  made 
subsequently  to  the  arrival  of  the  ship  at  Malta,  in  March, 
I84I9.  Certainly,  the  **  Augusta*^  and  other  cases  show  that 
a  bond  may  be  valid  for  a  part  of  the  moneys  borrowed  ; 
that  an  agent  may  discontinue  to  supply  on  personal  credit, 
and  take  a  bottomry-bond  for  supplies  subsequently  fur- 
nished. How  stands  this  case  ?  Duckworth  and  Co.  were 
the  general  agents  of  Mongredien,  and,  on  being  informed 
of  his  bankruptcy,  they  had  a  perfect  right  to  refuse  all 
supplies  on  personal  credit.  How  did  they  act?  The 
vessel  was  arrested  on  the  7th  of  March,  and,  according  to 
the  evidence  of  Mr.  Leonard,  for  a  balance  of  accounts. 
These  supplies  were  not  then  furnished ;  consequently,  the 
arrest  has  nothing  to  do  with  the  £150, — it  is  wholly  inde- 
pendent of  it.  The  ship  was  not  detained  for  the  cost  of 
these  supplies ;  they  were  furnished  with  a  full  knowledge 
of  the  bankruptcy.  It  is  contrary  to  all  common  sense  to 
suppose  that,  having  resorted  to  this  arrest  to  protect  them- 
selves from  the  loss  of  debt  on  former  occasions,  they  should 
augment  the  debt  by  advancing  money  in  fresh  supplies  on 
the  personal  cre<lit  of  a  man  who  was  a  bankrupt.  Then, 
according  to  the  master's  affidavit,  Duckworth  and  Co., 
when  applied  to  for  the  coals  and  supplies,  sent  word  that 
they  should  be  sent  on  board  in  two  hours.  I  take  this  to 
be  true ;  it  has  not  been  contradicted,  and  I  have  no  doubt 
as  to  what  is  the  history  of  it.  Duckworth  and  Co.,  being 
then  for  the  first  time  informed  of  Mongredien's  bankruptcy, 
sent  this  message  to  amuse  the  master,  and  applied  them- 
selves in  the  meantime  to  obtain  the  warrant  of  arrest.  I  do 
not  know  that  there  is  anything  very  surprising  in  that  part 
of  the  transaction.  Not  a  word  was  said  at  that  time  of  the 
reftisal  to  act  as  they  had  done  before,  or  of  a  demand  for  a 
bottomry-bond ;  though  no  doubt  it  would  have  been  quite 
competent  at  that  time  for  Duckworth  and  Co.  to  have 
refused  to  furnish  supplies,  and  at  that  time  to  have  re- 
quired a  bond  for  the  amount  of  such  supplies.    It  further 
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Jaw.  15.       appears  that  the  master  consented  to  give  a  boad,  thoogh  it 
OtmtmIL      ^^^^  "^  precisely  appear  to  what  extent ;  but  he  agreed  to 
give  a  bond  before  the  coals  and  supplies  were  put  on  board, 
and  that  they  were  furnished  before  the  bond  was  executed, 
and  that  Messina  knew  that  the  bond  was  to  cover  the  cost 
of  the  coals  and  supplies.    Therefore^  I  think,  as  it  was  not 
to  be  expected,  when  the  bankruptcy  was  known,  that  Duck* 
worth  and  Co.,  or  any  one  else,  would  furnish  supplies  on 
personal  credit,  the  cost  of  those  supplies  was  a  proper  sub- 
ject for  bottomry.     I  think  I  am  justified  in  pronouncing  for 
the  bond  to  that  extent.    But  I  wish  to  observe,  I  am  not 
prepared  to  say  that,  in  all  cases  where  a  small  amount,  pro- 
perly the  subject  of  bottomry,  is  included  in  a  bond  for  • 
much  larger  amount,  not  properly  the  subject  of  bottomij, 
the  Court  would  be  under  the  necessity  of  pronouncing  for 
the  small  amount.     I  wish  to  guard  myself  against  being 
supposed  to  say  that,  in  all  cases  whatsoever, — where,  for 
instance,  a  bond  is  granted  for  £2,000,  and  the  sum  of 
£1,800  is  not  properly  the  subject  of  bottomry ,-*I  would 
pronounce  for  the  bond,  because  a  small  part  of  it  happened 
to  be  valid;  because,  though  it  may  be  right,  generally 
speaking,  to  divide  a  bond,  and  say  it  is  valid  for  this  item, 
but  invalid  for  others ;  yet,  when  it  is  carried  to  a  grest 
extent,  it  is  quite  evident  such  a  practice  might  lead  lo 
much  fraud,  great  inconvenience,  and  great  litigation ;  and 
I  should  be  alarmed  at  the  practice  of  attempting  to  main* 
tain,  under  the  name  of  bottomry,  the  validity  of  such  a  bond 
by  the  introduction  of  what  appeared  colourable  matter. 

I  have  not  noticed  the  mortgage  or  the  bankruptcy,  for 
several  reasons ;  the  decision  to  which  I  have  come  renders 
The  bond  valid  it  wholly  unnecessary  so  to  do.  That  decision  is,  to  pro- 
in  part  only,  bounce  against  the  bond  so  far  as  it  is  retrospective,  and  for 
the  bond  so  far  as  it  is  prospective  ;  so  far  as  it  is  prospee* 
tive,  it  does  no  injury  to  any  right  the  mortgagees  have  in 
the  vessel,  because  their  right  as  mortgagees  in  the  vessd 
could  never  put  them  in  a  better  situation  than  the  owner 
could  have  been  in,  and  he  had  a  perfect  right  to  hypothe- 
cate  her  for  the  purpose  of  raising  necessary  supplies  to 
bring  the  vessel  from  Malta.  Therefore,  they  are  not  daai- 
nified.     Moreover,  I  am  inclined  to  think  that  I  could  not 
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have  taken  into  my  consideration  the  questions  which  would  Jam.  16. 
have  arisen  respecting  the  mortgage  and  the  bankruptcy ;  OtmamK 
I  think  that  they  must  necessarily  have  been  left  to  the 
determination  of  other  Courts  which  have  more  extensive 
jurisdiction  in  matters  of  that  kind,  and  better  means  of 
forming  a  judgment.  However,  I  shall  not  travel  further 
into  these  considerations,  inasmuch  as  my  decision  leaves  all 
questions  of  that  kind  whoUy  untouched. 

With  regard  to  the  costs,  the  mortgagees  have  succeeded  Cost^. 
in  resitting  the  greater  part  of  this  demand.  In  strictness, 
both  parties  are  liable  to  costs  according  as  they  have  suc- 
ceeded or  failed  ;  but  what  I  shall  do  will  be  this :  I  shall 
give  no  costs ;  for  I  think  an  attempt  to  divide  these  costs 
upon  principles  of  equity  would  be  an  attempt  to  do  what 
I  conceive  the  Registrar  would  have  the  greatest  difficulty 
in  satisfactorily  accomplishing.  It  is  to  be  lamented,  I  again 
say,  that  those  who  have  opposed  the  bond  have  followed 
the  course  they  have  done.  Infinitely  the  better  course 
wonld  have  been,  to  admit  the  validity  of  the  bond  qua  the 
£]S0|  and  then  to  have  taken  an  objection  as  to  the  larger 
sum  for  debts. 

I  pronounce  for  the  bond  so  far  as  relates  to  the  cost  of 
supplies  furnished  after  the  7th  March,  and  against  it  as  to 
the  remainder,  which  is  retrospective. 

Froctors :— Ohm,  for  the  bondholder ;  TMs,  for  the  mortgagees. 


The  following  case  has  not  been  reported : — 

February  6,  1835. 

Thk  •*  Minstrel  Boy."  —  Act  m  Petition. — ^This  was  an  The**Minttnl 
action  on  a  bottomry-bond  for  Drs.  700,  for  advances  by  Mr.  S<nf.*' 
Samuel  Hyfield,  at  Leghorn,  dated  15th  July,  1834,  bearing  five 
per  cent,  premium,  and  hypothecating  the  ship,  tackle,  and  fumi- 
tore.  The  vessel  had  sailed  from  Liverpool  on  the  6th  April,  and 
arrived  at  Leghorn  in  May.  On  the  17th  June,  intelligence 
arrived  there  of  the  baokniptcy  of  Mr.  Anderton,  the  owner,  at 
liverpool,  on  the  6th  of  June.  The  vessel  sailed  from  Leghorn 
OD  the  25th  July,  and  arrived  at  Liverpool  in  August. 

In  opposition  to  the  bond,  the  assignees  of  the  bankrupt  owner 
dleged  that  the  money  had  been  advanced  not  upon  the  ship,  but 
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on  the  credit  of  the  owner.  The  vessel  earned  £86  ootirard  freigbty 
which  had  been  received  by  Mr.  S.  Hyfield,  who  (according  to  the 
master's  affidavit)  continued  to  make  advances  for  the  ship  till 
14th  July*  when  he  refused  to  let  her  go  without  a  bottomry-hond, 
or  to  set  off  the  £86  he  had  received  for  freight  against  the  dis- 
bursements on  account  of  the  ship,  the  whole  amount  of  which 
had  been  advanced  before  the  bond  was  proposed.    On  the  part 
of  the  bondholder,  it  was  alleged  that,  early  in  1834,  Anderton  had 
purchased  the  vessel  with  the  assistance  of  Hyfield  and  Co.,  bro- 
kers, of  Liverpool  (of  which  firm  S.  Hjrfield,  of  Leghorn,  was  a 
partner),   who  took  upon  themselves  a  liability  for  £500  ob 
account  of  the  purchase,  on  condition  that  the  vessel  should  be 
worked  between  Liverpool  and  Leghorn  consigned  to  S.  Hyfield, 
at  the  latter  place,  who  should  have  a  power  of  attorney  to  sell  the 
vessel,  and  that  the  freight  should  be  received  by  him  (aa  well  si 
the  proceeds  of  the  sale  of  the  vessel),  until  the  accounts  betwixt 
Anderton  and  Hyfield  and  Co.  were  liquidated.     On  the  part  of 
the  assignees,  this  power  of  sale  was  denied ;  but  they  admitted 
that  the  earnings  of  the  ship  were  to  pass  through  the  hands  of 
S.  Hyfield.  The  flight  was,  therefore,  carried  to  the  account  of  tiio 
firm,  and  no  advances  were  made  on  the  credit  of  the  owner  aftsr 
the  middle  of  June,  when  the  news  of  his  bankruptcy  readwd 
Leghorn.    They  further  alleged  that,  after  his  bankruptcy,  Ander* 
ton  sent  out  a  power  of  attorney  to  a  Mr.  Petty,  at  L^hom,  to 
take  the  vessel  out  of  S.  Hyfield's  hands,  which  Petty  refiuedL 
and  Hyfield  went  on  loading  the  vessel,  but  still  declaring  to  the 
master  that  he  would  make  no  advances  without  a  bottomry-bond. 
Anderton,  however,  swore  that  he  was  not  aware  of  his  bankmptey 
when  he  sent  the  power  of  attorney  to  Petty,  and  the  master  swore 
that  the  bond  was  really  given  to  secure  the  balance  of  the  advmce 
made  by  Messrs.  Hyfield  and  Co.  at  Liverpool. 

Dr.  Addams,  for  the  assignees ;  Sir  H,  Jenner,  K.A.,  for  the 
bondholder. 


JaOGMENT. 


Sir  John  Nicholl. 

My  present  impression  is,  that  this  bond  cannot  be  sns- 
tinned.  The  origin  of  the  transaction  shows  a  hard  case  on  the 
part  of  Hyfield  and  Co. ;  but  they  have  brought  themselves  into 
the  difficulty  by  making  advances  upon  Anderton's  credit,  and 
going  on  so  to  the  end,  till  the  bankruptcy  took  place.  They 
might,  in  making  the  advances,  and  they  should,  have  inaiftod 
upon  the  hypothecation  of  the  ship ;  but  they  continued  to  go  en 
as  usual,  without  the  execution  of  any  instrument,  upon  a  aoit  of 
understanding.   The  vessel  goes  out  consigned  to  one  of  the  part* 
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nera  at  Legbom,  and  he  is  to  recei^  the  freight ;  but  out  of  the  Jah.  15. 
freight  the  diebnrsemente  were  to  be  paid.  It  is  quite  manifest  r^^Z^ 
that  Samuel  Hyfield  made  advances  on  the  credit  of  the  owner  of 
the  vessel,  and  not  upon  any  understanding  that  there  should  be 
a  bottomry-bond ;  there  is  no  trace  of  it.  Hyfield  and  Co.  do  not 
write  such  directions  to  him ;  there  is  no  suggestion  of  it  in  any 
correspondence ;  but  he  goes  on  to  make  advances  on  the  credit  of 
the  owner,  till  intelligence  of  the  bankruptcy  arrives.  Anderton 
became  a  bankrupt  on  the  6th  June ;  at  that  moment,  the  vessel 
and  all  his  property  vested  in  his  assignees ;  they  were  the  owners. 
If,  on  the  receipt  of  intelligence  of  Anderton's  bankruptcy,  Mr.  S. 
Hyfield  had  said,  "I  will  do  nothing  more,  but  we  will  close 
the  accounts  between  the  owner  and  Hyfield  and  Co.,"  and  from 
this  time  all  advances  had  been  upon  the  bottomry-bond,  on  the 
authority  of  cases,  had  this  course  been  taken,  and  there  had  been 
a  dear  comttai  that  the  advances  were  made  solely  on  the  ship, 
and  on  an  understanding  that  there  should  be  a  bottomry-bond, 
the  Court  might  pronounce  that  part  of  the  bond  valid.  But  there 
is  no  evidence  of  this.  Here  is  one  mass  of  accounts,  dated  27th 
Julys  but  no  trace  that  such  a  course  was  taken  from  this  time.  If 
S.  Hyfield  had  up  to  this  time  made  himself  liable  for  advances  in 
cash,  or  other  liabilities,  it  must  have  been  on  the  credit  of  the 
owner,  and  he  could  not  convert  them  into  a  lien  upon  the  ship. 
The  probabUity  is  that,  from  that  time,  he  was  endeavouring  to 
get  himself  and  copartners  out  of  the  difiiculty  in  the  best  way 
he  could,  and  he  endorses  upon  the  bill  of  lading  that  the  freight 
had  been  paid  at  Leghorn,  which  was  to  the  prejudice  of  the  gene- 
ral creditors.  There  is  nothing  before  me  which  will  authorize  me 
to  pronounce  for  any  part  of  this  bond  at  present,  and  therefore  I 
pronounce  against  it.  But  I  think  it  a  hard  case  against  Byfield 
and  Co.,  who  undoubtedly  advanced  money  for  this  vessel ;  but  it 
vaa  their  own  fault  if  there  was  no  hypothecation,  and  no  instruc- 
tion to  the  brother  at  Leghorn ;  and,  considering  that  it  is  a  hard 
case  upon  them,  as  they  must  come  in  as  general  creditors,  I  shall 
not  give  any  costs  on  this  occasion. 


January  18.  Add.CowrtDa^. 

Thb  "  Bold  Bucclbugh." — Protest, — ^This  was  a  cause  CoUiaion. — 
of  damage  by  collision  by  the  owners  of  the  late  barque  ^  barque  sunk 
WUBam  against  the  steam-ship  Bold  Buccleugk,  The  action  jn  the  Humber 
waa  entered  on  the  27th  August ;  the  vessel  was  arrested  at  ^{^  ^  steam- 
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Jak.  la      Holly  and  bail  was  given  to  answer  the  action,  under  Pro- 

BoUBuedmah  ^^^  '^^  ^^^  ^"  Protest  (dated  31st  August,  1849),  on 
behalf  of  Daniel  Harmer,  of  Norwich,  the  present  sde 
ing  to  a  firm  owner  of  the  steam-ship,  alleged  that  on  the  30th  January, 
at  Edinburgh,  1849,  a  suit  was  commenced  in  the  Court  of  Session  in 
nenc^  an  aiJ  Scotland,  on  behalf  of  the  owners  of  the  barque  William^ 
tion  in  this  against  A.  Greig,  P.  Greig,  and  T.  Barclay,  partners  of  the 
the"  steamer  ^^  called  the  Edinburgh  and  Dundee  Steam-Packet  Com- 
which,  before  pany,  the  then  owners  of  the  BM  Buccleugh,  to  recover 
^rest'could  he  compensation  for  the  loss  of  the  barque,  alleged  to  have 
executed  at  been  run  down  by  the  steamer,  and  totally  loat,  on  the  14th 
w^ed**t'S^sJot  December,  1848 ;  that,  in  pursuance  of  the  Writ  of  Sum* 
hmd  :     there-  mons  issued  in  the  suit,  the  steamer  was  arrested  and  released 

a^iu/t"'Il^"inrt  "P^"  ^^^ '  ^**  *^"  *"^^  *"^  ^^  ■  ""^^  ^y  ^^^  OYirim  of 
her  owners  in  the  cargo  in  the  William,  against  the  owners  of  the  Bold 

Swsion  "there^  Biicc/rt<^^,  were  still  pending  in  the  Court  of  Session,  and 

but,     pending  expected  to  come  on  for  hearing  in  that  Court  In  December, 

that  suit,  the  ^^  ^}^^^  ^j^g  ^^^  of  action  in  this  suit  (in  this  Court)  is  the 
steamer  havmg  .       .     ^  '         • 

returned    to     same  as  in  the  lawsuit  depending  in  the  Court  of  Session 

^""'^f^^The  ***  ^^co^*n<^5  ^^  ^*  further  alleged  that,  on  the  26th  Jonsb 

barque  arrest-  1849,  the  then  owners  of  the  BM  BuccUugk  sold  and  ooa- 

ed  her  bj  a  se-  yeyed  the  same  to  the  said  Daniel  Banner :  wherefore  he 
cond     warrant      "^      _       ,,..■• 
fromthisCourt,  prayed  to  be  dismissed. 

abandoningrtie  The  Answer  (dated  6th  November,  1849),  on  behalf  of 
land,  the  own-  ^^^  owners  of  the  William,  alleged  that  the  barque  having 
ers  of  the  i)een  sunk  on  the  night  of  the  14th  December,  1848,  by  the 
meanwhile  sold  ^^^  Bucdeugk,  which  was  then,  and  for  some  time  pre- 
her  to  another  vious  thereto  had  been,  trading  between  Leith  and  Hull,  an 
bail  tothis^!  action  was  entered  in  this  Court  on  the  19th  of  that  month 
tion  under  Pro-  against  the  steamer,  by  the  owners  of  the  barque,  to  reoovcv 
Mi  *  DMu^,  ^^  ^^^^  sustained  by  the  running  down  of  their  vessel,  and 
and    purchase  a  warrant  under  seal  of  this  Court  was  extracted  on  the 

the^^mencfs  **°^®  ^^V*  ^^^  forwarded  to  Hull,  for  arresting  the  steamer, 
ment  of  the  which  had,  however,  quitted  the  port  before  its  arrival,  and 
laad  •  —  Held  ^*  ^^^^^  thenceforward  came  within  the  jurisdiction  of  this 
(overruling  the  Court  until  August  last,  the  then  owners  having  also^  when 

Protest),  that  applied  to  on  behalf  of  the  owners  of  the  WiUiam,  re&tsed 
the  cause  nad    **^  ' 

been  removed  to  appear  and  give  bail  to  the  action  ;  that  thereupon  the 
from  the  ori-  ^^  referred  to  in  the  Act  was  commenced  in  the  Court  ef 
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Sonon  hi  Sootknd^  and  for  a  time  prosecuted  there,  but  it  Jak.  18. 
denied  that  audi  suit  was  still  pending,  or  at  least  being  n^jjolljg^t 
proceeded  with  there;  for,  on  the  contrary,  it  alleged  that 
the  steamer  having,  in  August  last,  arrived  at  Hull,  the  S|I|JJ^by  ^m- 
ownera  of  the  William  (the  day  for  the  return  of  the  former  pulsion  against 
warrant  having  expired)  caused  a  second  warrant  for  her  [J^^ar^ue^ho 
arrest  to  be  obtained  and  executed  against  her,  being  the  bad    a     right 

earliest  period  at  which  she  could  be  arrested,  and  where-  to  abandon  the 

*^  suit    in    Scot- 

opon  they  abandoned  absolutely,  and  caused  to  be  discon-  land,  and  to  re- 

tinue<1,  the  suit  so  of  necessity  commenced  by  them  in  the  commence  an 
^  ,        ,  "^  ,  ,  "^  action   m   this 

Court  of  Session  in  Scotland,  in  which  Court  accordingly  Court;  and  that 

there  was  no  longer  any  such  suit  pending ;  that  the  pre-  *^^  ^^'h^^^d'd 
sent  owner  of  the  Bold  Buccleugh  well  knew,  at  the  time  of  qq^  exonerate 
his  purchase^  of  the  unsatisfied  claim  outstanding  against  ^^^  vessel,  the 
her  on  account  of  the  damage  done  to  the  William,  and  did  having  a  re- 
provide,  or  might  have  provided,  accordingly.  roedy     against 

The  Reply,  with  reference  to  the  averment  that  the  suit 
m  Scotland  had  been  abandoned,  alleged  that  Mr.  Harmer, 
being  advised  that  he  had  an  interest  to  oppose  the  dismissal 
of  the  suit,  on  the  6th  November  (the  day  on  which  the  ad- 
Terse  Proctor  brought  in  his  Answer),  the  agent  for  the 
defenders  in  the  suit  alleged  in  Court  that  they  had  an 
interest  to  oppose  the  motion  for  leave  to  abandon  the  suit, 
and  intended  to  sist  another  party  (Mr.  Harmer),  interested 
to  maintain  the  defence ;  whereupon  the  Court  allowed  the 
defenders  to  put  in  a  minute  of  answer  before  the  8th  No- 
vember, and  also  a  minute  proposing  to  sist  the  new  de- 
fender; that,  on  the  9th  November,  in  consequence  of  the 
defenders  having  failed  to  lodge  any  minute,  the  Court 
dismissed  the  action,  but  that  such  order  of  dismissal  is 
not  final,  and  that  the  agent  for  the  defenders  had  lodged 
an  application  to  the  Court  to  recall  the  same,  and  grant 
permisaion  to  them  to  state  the  grounds  upon  which  Mr. 
Harmer  contends  that  he  had  a  sufficient  interest  to  oppose 
the  dismissal,  and  that  the  dismissal  or  otherwise  of  the 
suit  remains  subject  to  the  order  of  the  Court,  to  be  made 
hi  the  matter  of  the  application ;  and  it  denied  that  Mr. 
Banner  was  aware  at  the  time  of  his  purchase  of  the  ship 
that  there  was  any  unsatisfied  claim  outstanding  against  her 
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AEaUMBNT. 


Jak.  18.      on  account  of  the  damage  sustained  by  the  William,  or  on 
BoldB    Intak  *^y  other  account^  or  did  provide,  or  could  have  provided, 
accordingly. 

The  Rejoinder  alleged  that  the  application  to  the  Court, 
referred  to  in  the  Reply,  had  not  only  been  made  by  the 
defenders,  but  had  been  granted,  and  that  they  having  com- 
plied with  the  orders  of  the  Court  in  reference  to  the  lodging 
of  the  minutes,  the  question  of  the  dismissal  of  the  suit 
was,  on  the  6th  of  December,  fully  argued  before  the  Court, 
and  that  it  was  finally  dismissed. 

Dr,  Haggard  and  Dr.  Jenner,  in  support  of  the  Protest, 
contended  that  there  was  lis  alibi  pendent,  and  that  there 
had  been  a  hondjide  purchase  of  the  vessel  subsequently  to 
the  commencement  of  the  suit  in  Scotland,  and  prior  to  the 
arrest  of  the  vessel.  If  the  Protest  was  not  sustained,  there 
might  be  a  collusion  between  the  parties  against  the  par- 
chaser  in  such  a  case,  and  great  prejudice  would  arise  to  the 
interests  of  commerce.  The  "  Vclant"*  The  " DnudJ*\ 
The  "  FortitudorX 

Dr.  Addams  and  Dr.  Robinson^  for  the  owners  of  the 
barque, — The  transfer  of  the  vessel  to  another  party  will  not 
get  rid  of  the  remedy  tn  rem,  and  the  other  ground  of  pro- 
test, lis  alibi  pendens,  is  not  made  out ;  the  suit  in  Scotland 
was  actually  abandoned. 


Jan.  18. 

JuDOMIlfT. 


Dr.  Lusuinoton. 

It  appears  from  the  proceedings  in  this  case  that, 
on  the  14th  of  December,  1848,  the  Bold  Buccleugh  came 
into  collision  with  the  William,  whereby  the  William  was 
sunk.  This  disaster  occurred  in  the  river  H umber,  and  it 
is  alleged,  and  not  denied,  that  the  Bold  Bucdeugh  was  a 
steamer  trading  between  Leith  and  Hull.  On  the  19th  of 
December  (being  very  soon  after  the  accident  had  occurred), 
an  action  for  damage  was  entered  in  this  Court  on  bdialf 
of  the  owners  of  the  William,  and  a  warrant  forwarded  to 
Hull ;  but  the  steamer  had  left,  and  consequently  could  not 

*  1  Rob.  j.  383.  1  Notes  of  Ca.  503. 
t  1  Rob.  j.  391.  1  Notes  of  Ca.  451. 
:  2  Dodt.  58. 
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be  arrested.  The  owners  of  the  Bold  Buccleugh  were  ap-  Jak.  18. 
plied  to  to  give  bail  to  the  action  entered  in  this  Court,  Ofj^niicdeuah 
whidi  they  declined  to  do.  The  Bold  Bucclettgh  still  con- 
tinuing out  of  the  jurisdiction  of  this  Court,  the  owners  of 
the  fVUlianif — who,  it  seems,  were  resident  in  this  country, 
—commenced  a  suit  against  the  owners  of  the  steamer  in 
the  Court  of  Scotland ;  the  steamer  herself  was  arrested,  and 
bail  waa  given.  In  the  latter  end  of  August,  1849,  whilst 
these  proceedings  were  pending,  the  Bold  Buccleugh  was 
found  within  the  limits  of  the  jurisdiction  of  this  Court, 
and  arrested  by  another  warrant  issued  from  it.  The  owner 
of  the  Bold  Buccleugh  gave  bail,  and  appears  under  pro- 
test, and  an  Act  on  Petition,  under  protest,  is  brought  in. 
The  matters  contained  in  this  Act  are  not,  strictly  speaking, 
Acta  whereon  to  found  a  Protest;  in  truth,  the  principal 
averments  therein  contained  are,  plea  in  bar, — plea  to  estop 
the  exercise  of  admitted  jurisdiction.  But  this  mode  of 
proceeding  is  a  convenient  one,  and  it  matters  little  what 
name  is  given  to  it. 

Then,  what  are  the  contents  of  this  Protest  ?  Briefly  ex- 
pressed, they  are,  first,  that  at  the  time  of  the  arrest  there 
was  lis  alibi  pendens ;  secondly,  that  the  ship  was  sold  in 
Jane,  1849,  prior  to  the  arrest  under  the  authority  of  this 
Court.  Now,  as  to  the  first,  lis  alibi  pendens,  it  is  quite  true, 
as  a  matter  of  fact,  that  such  was  the  state  of  things  at  the 
commencement  of  the  present  suit ;  and  it  is,  as  a  general 
principle,  quite  true,  that  no  Court  will  allow  that  two  suits 
for  the  same  purpose  shall  be  maintained  at  the  same  time 
belbre  two  competent  jurisdictions.  But  there  are  some 
peeoliarities  in  this  case  which  require  to  be  considered. 

Tt  is  tme  that  this  action  is,  in  some  respects,  in  the  nature  Peculiarities 
of  a  transitory  action,  but  not  exactly  so  with  relation  to  ^  ^^  ^^^' 
this  Court.  The  cause  of  action  originated  within  the  juris- 
dictioii  of  this  Court.  The  most  powerful  arm  of  the  Court 
is  directed  against  the  ship  herself,  and  the  ship  was  ori- 
^nally,  at  the  time  of  the  collision,  within  the  jurisdiction 
of  this  Court ;  she  was  withdrawn  by  the  owners  from  the 
jurisdiction  attempted  to  be  exercised,  and  withdrawn  also 
from  her  usual  occupation.    The  result  of  this  was,  that  the 
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Jav.  la      English  owners  were  compelled  to  proceed  in  Scotland,— •! 

BMB^dmak,  ^®  ^^  ^^  unduly  compelled^  because  when  the  property  is 
removed^  the  action  must  follow  the  person,  and  the  Scotdi 
owners,  the  owners  of  the  Bold  Bmcdeugk,  had,  perhaps,  a 
right,  if  they  could,  to  restrict  the  litigation  to  thdr  own 
Courts ;  still  less  do  1  mean  to  say  that  perfect  jastioe  might 
not  be  had  before  Scotch  tribunals.  But,  however  this  may 
be,  the  cause  was  removed  from  what  was  originally  the 
proper^y^nnit,  and  by  compulsion  against  the  English  ownerSi 
I  think  no  doubt  can  be  entertained  that  the  English 
owners  had  a  perfect  right  to  abandon  such  suit  in  Scotland, 
and  to  proceed  against  the  ship,  if  she  came  within  diis 
Admiralty  jurisdiction.  Had  they  discontinued  the  action 
in  Scotland  prior  to  the  arrest  of  the  vessel  in  August,  I  am 
of  opinion,  beyond  all  doubt,  that  I  must  have  allowed  dus 
action  to  be  prosecuted. 
Plea  of   Us      There  are  many  authorities  to  be  found  in  the  books  u 

aiun  pendau.     ^  ^  ^^  -  pendens,  but  none,  that  I  am  aware  of,— -none 
have  been  cited, — which  deny  to  a  suitor  the  liberty  of 
abandoning  an  action  before  one  jurisdiction  and  reaortiiig 
to  another  equally  competent.    But  it  may  be  said  that,  at 
the  time  of  the  arrest  of  this  ship,  there  then  certainly  wis 
an  action  pending  and  not  abandoned  ;  in  my  prerious  ob" 
servations,  I  have  alluded  to  the  suitor  abandoning  an  action 
and  afterwards  commencing  a  new  one.     There  certainly 
was  in  this  case  an  action  actually  pending.     Here,  bow- 
ever,  arises  another  peculiarity  in  the  very  nature  of  the 
transaction,  and  I  think  well  deserving  of  considemtioB. 
The  English  owners  could  not  tell  when  the  ship  wobU 
come  within  the  jurisdiction  of  this  Court :  they  could  not, 
with  prudence,  abandon  their  suit  in  Scotland  on  the  mere 
chance  that  they  would  be  able  to  proceed  here.     They  do      I 
arrest  her  at  the  very  first  opportunity,  and  do  withdraw 
their  action  in  Scotland  at  the  very  earliest  period  it  vai 
Not  sustain-  possible  to  withdraw  it.     Under  all  these  circumstances,  I 

'  ^'  am  of  opinion  that  the  plea  of  lis  aUbi  pendens  cannot  be 

sustained. 

The  second  objection  is,  that,  prior  to  the  arrest,  the  ship 
had  been  sold,  and  that  it  is  unjust  towards  the  purchaatf 
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to  allow  the  ship  he  hat  bought  and  paid  for  to  be  pro-  Jam.  la 
oeeded  against  in  this  suit.  Now,  it  is  quite  manifest  that  jBoUBiicd^MdL 
the  mere  change  of  property  does  not  exonerate  the  ship 
from  liability  to  be  sued.  No  one  can  reasonably  contend 
that  a  sale  after  a  collision,  with  a  knowledge  of  the  fact, 
would  produce  that  effect ;  because,  if  so,  the  owners  of  a 
▼easel  doing  damage  would  have  nothing  to  do  but  to  sell 
her,  for  the  purpose  of  taking  from  the  party  aggrieved 
dieir  best  security  for  compensation.  Therefore,  as  a  general 
principle,  I  am  prepared  to  deny  that  it  is  true  that  a  mere 
transfer  of  a  vessel,  which  has  been  guilty  of  doing  damage, 
can  at  all  diminish  the  liability  of  that  vessel  to  be  arrested. 
It  has,  however,  been  urged  in  the  present  case,  that  the 
ship,  having  been  bailed  by  the  Court  in  Scotland,  was  re- 
leased from  all  responsibility  ;  and  it  is  true,  I  apprehend, 
that  she  could  not  have  been  again  seized  in  that  suit  by 
the  present  plaintiffs — ^namely,  in  the  suit  in  Scotland.  But 
1  do  not  think  that  that  circumstance  affects  the  proceedings 
here.  There  is  no  evidence  even  to  the  effect  that  the  pre- 
sent owner  knew  anything  as  to  the  action  or  bail  at  the 
time  be  made  the  purchase.  What  he  did  know  is  led,  I  am 
sorry  to  say,  very  much  in  the  dark.  If  he  knew  there  had 
been  a  collision,  then  certainly  he  might  have  protected 
himself,  either  by  not  making  the  purchase,  or  by  some 
other  precaution.  But  it  appears  that  this  gentleman,  the 
owner  of  the  vessel,  was  advised  to  commence  a  proceeding 
in  the  Court  of  Scotland,  for  the  purpose,  if  he  could,  of 
pratectang  himself.  The  matter  is  rather  darkly  before  me ; 
but  I  apprehend  the  gist  of  the  proceeding  was  to  endea- 
vour to  induce  the  Scotch  Court  not  to  allow  the  suit  to  be 
abandoned,  and  to  keep  before  it  the  bail  which  had  been 
given  to  answer  the  action  which  had  been  brought  in 
Scotland.  Now,  I  think  it  hardly  necessary  for  me  to  enter 
minutely  into  a  consideration  of  what  was  done  in  Scotland, 
becaase^  of  course,  I  am  bound  by  the  result  of  their  pro- 
ceedings ;  and  it  is  not  for  me  to  examine  into  the  reasons 
npon  which  those  proceedings  were  grounded.  So  far, 
however,  as  I  am  able  to  conjecture,  the  nature  of  the  pro- 
ceedings was  of  this  kind.     There  is  a  head  of  law  in  Scot- 
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Jam.  la      land,  well  known,  called  the  **jus  qtuentnm  terito;^  that  is^ 
ntMButxi^ak  ^^^^^f  ^^  '  ^^  between  two  parties,  there  arises  an  interest 
in  a  third  party.     There  was,  I  presamet  on  that  ground,  an 
attempt  made  in  Scotland  to  retain  the  bail  for  the  benefit 
of  the  purchaser  of  this  vessel ;  but  that  attempt  failed ; 
therefore,  of  course,  I  must  come  to  the  conclusion  that,  in 
reality,  this  person  had  not,  by  the  law  of  Scotland,  any 
right  or  interest  to  retain  the  bail  in  that  Conrtf — and  I  must 
proceed  on  that  view  of  the  case.    If  it  be  true,  then,  that 
the  mere  act  of  transfer  of  the  vessel  will  not  release  the 
Nor  that  of  purdiaser^— if  it  be  true  that  a  competent  Court  has  decided 
^lu^  of  own-  ^^  Yie  had  no  interest  in  the  bail  actually  given  in  that 
action, — in  what  way  am  I  to  come  to  a  conclusion  favour- 
able to  that  purchaser,  and  say  that  he  is  released  from  his 
liability  ? 

In  the  course  of  the  argument,  reference  was  made  to  the 
case  of  ike  *'  Druid/'*  but  in  that  case,  the  whole  of  the 
judgment  proceeded  upon  a  very  peculiar  state  of  circuni- 
stances.  The  case  was  briefly  this :  the  master  of  a  steam- 
tug  wilfully  ran  into  a  foreign  vessel,  and  the  question 
which  the  Court  had  to  decide  was,  whether  the  owners  of 
'  the  steam-tug  were  responsible  for  the  wilful  act  of  the 
master ;  and  any  observation  of  mine,  which  did  not  directly 
bear  on  that  question,  was  in  the  nature  of  an  obiter  didmtf 
and  must  be  taken  to  apply  only  to  the  circumstances  of 
that  case.  I  said,  in  that  case,  "  there  are  cases  of  lien  on  a 
vessel  acquired  before  the  existing  owners  made  their  pur- 
chase. It  might  possibly  be  (though  I  give  no  opinion  what- 
ever on  the  point)  that  innocent  purchasers  might  be  liable 
to  have  their  ship  attached  and  sold  for  the  payment  of 
damage  occasioned  by  collision  before  they  purchased,  in  a 
case  where  the  former  owners  would  have  been  responsible*" 
It  was  not  necessary  for  the  Court  to  give  any  opinion  on 
that  point,  but  only  to  lay  down  a  general  principle ;  it  w«f 
not  necessary  for  me  to  say  a  word  as  to  the  damage,  except 
to  show  that  I  did  not  mean  to  include  cases  of  damage  in 
the  other  cases  to  which  I  had  adverted.     ''  As  to  all  esses 

*  1  Rob.  jun.  391.     1  Notefi  of  Ca.  451. 
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occurring  during  the  ownership  of  the  persons  whose  ship  Jak.  18. 
is  proceeded  against,"  I  continued,  "  I  apprehend  that  no  ^^jj^^ZjUuih 
suit  could  ever  be  maintained  against  a  ship  where  the 
owners  were  not  themselves  personally  liable,  or  where  the 
personal  liability  had  not  been  given  up,  as  in  bottomry,  by 
taking  a  lien  on  the  vessel.  The  liability  of  the  ship  and 
that  of  the  owners,  I  think,  in  those  cases,  are  convertible 
terms ;  the  ship  is  not  liable  if  the  owners  are  not,  and  vice 
tendJ*  Now,  I  am  not  prepared  to  say  that  there  is  any- 
thing in  the  passages  I  have  read  which  the  Court  repents 
having  given  utterance  to ;  nor  does  it  appear  to  me  that 
anything  I  said  on  that  occasion  in  any  degree  whatever 
operates  directly  on  the  present  case.  What  I  said  was 
this :  I  refused  to  express  any  opinion  as  to  the  responsibility 
of  the  owner  of  a  ship  which  had  done  damage  to  another 
vetsel  before  he  had  become  her  bondjide  purchaser. 

The  Court  was  anxious,  in  the  course  of  these  proceed- 
ings, to  know  really  what  was  the  state  of  the  case  with 
regard  to  this  purchaser,-»what  measures  he  had  taken  to 
protect  himself  against  possible  liability  to  the  action  for  the 
damage.  But  really  the  papers  themselves  afforded  no  satis- 
factory information  at  all  ;  and  when  I  applied  to  Counsel 
for  something  in  the  nature  of  explanation,  I  understood  the 
cxfdanation  to  be,  that  the  original  vendors  of  the  ship  had 
been  guilty  of  something  little  short  of  misrepresentation  in 
telling  him  that  there  had  been  an  action  against  the  ship 
for  damage,  but  that  it  was  altogether  settled.  However 
that  may  be,  if  he  hdd  any  information  that  a  suit  had  been 
instituted  against  the  ship,  it  was  his  duty  to  make  inquiry, 
and  to  protect  himself  against  any  consequences  that  might 
poaaibly  ensue*  This  was  not  a  case  of  entire  ignorance ; 
here  was  a  purchase  made  with  some  knowledge  that  there 
had  been  a  collision,  and  that  there  were  circumstances 
which  rendered  the  ship  liable  to  arrest. 

I  think,  on  every  principle  of  justice,  I  am  bound  to  over-    Protest  over- 
rule the  Protest.     I  do  so  with  great  satisfaction  to  my  own  ""^^ 
ndiidy  because  I  do  not  see  that  the  present  owner  will  sus- 
tain any  inconvenience  or  suffer  any  loss.     It  is  not  alleged 
that  the  original  owners  are  insolvent,  or  that,  if  the  damage 
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Jav.  I&  if  imufuvfi  i|^jJiui  tbc  soip^  sod  tat  nip  nonld  b6  toid) 
the  arigioal  ovncn  will  not  be  able  to  make  good  afl  the 
lam  that  maj  be  bscnrrecL  Under  thcK  circmnrtMicci»  it  is 
bat  ordiiurT  justice  that  1  shoold  orcrmle  the  Plrotest»  and 
direct  the  parties  to  appear  abaohrteiy.  And  I  most  give 
the 


Procton  iStaies,  for  the  ovncfs  U  the  WUSkm  .-  Jtmmer,  for  tk 

of  the  fteun-flup. 


Jaktaxt  19. 

--     Thb  ''ALrmsD"   (HofkinbV— il€<  iw  PeCaftoii.— Tliii 

RnOTtof  the  ^'^  originailj  a  caaae  of  damage  by  the  owners  of  the  bfig 

Rcgutxv   and  Af^us  against  the  brig  Alfred^  in  which  the  Court  pnh 

TOfiinrd^^  nounced  for  the  damage,  and  condemned  the  ownersofthe 

A  I/red  in  the  costs,  making  the  usual  refercoce  to  the  Rs* 

gittrar  and  Merchants^  whose  Report,  reducing  the  dfitt  tt 

the  owners  of  the  Argms,  from  £683. 3s.  7d.  to  £468. 18k  IcU 

was  objected  to  by  them. 

The  chief  items  reduced  were  the  foUowii^  :-i<Aip' 
Wright's  account,  from  £306.  Ts.  to  £216. 6s.  9d. ;  Bbck- 
smith's,  from  £34.  lis.  2d.  to  £21. 17s.  7d. ;  Pilotage  to Sd 
and  Attendance  in  Harbour,  from  £8w  18s.  6d.  to  £4;  Stf- 
veyor's  Fees,  from  £12.  Is.  6d.  to  £7. 17s.  6d.;  CommMMD 
on  Advances,  from  £12. 14s.  9d.  to  £8. 17s.  lid.;  Wtg« 
of  Master  and  Crew  during  detention,  fifty  dayi»  firMi 
£59. 3s.  4d.  to  £48.  lOs.  4d. ;  Provisions  for  ten  men  for  tbe 
same  time,  from  £37.  lOs.  to  £30. 158.;  Loss  of  Empkf 
ment  of  the  Vessel  at  £2.  2s.  per  day,  for  fifty  days,  fiti* 
£105  to  £27.  88. 6d. 

The  Act  on  Petition,  in  objection  to  the  Report,  alleged 
that  the  Shipwright's  and  Blacksmith's  accounts  coniilli^ 
only  of  charges  for  necessary  repairs  arising  out  of  the 
damage,  and  none  other,  and  that  such  repairs  necetsady 
occupied  from  the  14th  February  to  the  6th  April,  or  iij 
days,  whereas  the  Report  had  allowed  only  forty-ooe  dajfi; 
and  that,  at  the  period  of  the  year  during  which  the  Arffnf 


i 


5a]  ADHIRALTY  COURT.  ^ftS 

IS  dtetainedy  the  lost  to  her  owners  by  such  detention  was      Jam.  19. 
least  £2. 28.  per  diem.  Ahrtd 

The  Answer  to  the  Act  denied  that  the  Shipwright's  and 
tcktmith's  accounts  were  solely  for  damages  occasioned 

the  collision,  and  alleged  that,  on  the  contrary,  com- 
ring  those  accounts  with  the  statements  of  damage  by  the 
"ners  of  the  Argus^  as  well  as  in  the  Protest  of  the  master, 
*d  in  a  suit  by  the  owners  of  the  Alfred  against  the  Argus, 

reason  of  the  collision,  and  the  Reports  of  the  required 
3airs  consequent  thereon  submitted  by  the  owners  of  the 
'gvs,  the  Registrar  and  Merchants  were  satisfied  that  very 
my  of  the  items  in  those  accounts  were  for  repairs  done 
the  Argus  not  consequent  on,  or  rendered  necessary  by, 
3  collision ;  it  moreover  denied  that  such  repairs  did  ne- 
isarily  occupy  fifty  days,  inasmuch  as  they  might  have 
en  done  to  the  brig  whilst  afioat,  and  need  not  have  occu- 
sd  five  days. 

Dr.  Addams  and  Dr.  Robinson j  for  the  owners  of  the  AaaoujEiiT. 
]g««.— We  object  to  the  reductions  made  in  this  Report, 
lich  the  Court  must  either  reform,  or  refer  it  back  to  the 
>g!strar  and  Merchants  for  reformation.  We  complain 
It  they  have  made  those  reductions  without  any  evidence 
latever,  whereas  they  had  the  most  stringent  evidence  of 
e  necessity  of  these  repairs,  as  consequent  on,  or  rendered 
cesMry  by,  the  collision. 

Dr.  Jenner  and  Dr.  Bayford^  in  support  of  the  Report — 
le  Registrar  and  Merchants  had  sufficient  evidence  before 
em  in  the  Protest  and  four  surveys,  and  we  did  not  pro- 
ice  other  evidence  because  it  was  not  needed.  The  Court 
not  to  aUow  the  cost  of  repairs  of  damage  not  necessarily 
oaequent  upon  the  collision.     The  garboards  (planks  next 

the  keel)  have  been  repaired ;  but  they  could  not  have 
en  damaged  by  the  collision.  In  other  items,  the  Regis- 
ir  and  Merchants  concluded  that  more  time  and  labour 
d  been  expended  than  was  necessary. 

Db.  Lushington.  Jodomiiit. 

There  can  be  no  doubt  that  the  parties  who  re- 
ived injury  in  consequence  of  this  collision  are  entitled  to 
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Jam.  19.      be  placed  in  the  same  situation  as  they  were  in  before  the 
j^lf^^        acts  of  the  wrong-doer  were  committed;  but*  of  course,  it  it 
equally  true  that  they  are  not  entitled  to  anything  beyond 
their  just  compensation.     The  question  arises  on  an  objec* 
tion  to  certain  items  contained  in  the  Report  of  the  Registrar 
and  Merchants,  it  having  been  referred  to  them  to  report  in 
the  usual  manner  what  was  the  extent  of  damage  which  had 
been  sustained  by  the  complainants.     The  Registrar  and 
Merchants,  in  the  exercise  of  their  judgment*  have  thought 
fit  to  make  certain  very  considerable  reductions,  which  I 
must  presently  enumerate.     The  question  for  the  determi- 
nation of  the  Court  is,  whether  such  reductions  have  been 
rightly  made. 
Tlie  principle.       With  regard  to  the  principle  upon  which  the  Court  most 
proceed^  I  cannot  quite  accede  to  the  arguments  of  Counsel 
in  support  of  the  Report.     I  apprehend  that,  however  in- 
competent I  may  be  to  discharge  the  duty  devolving  on  m^ 
yet  it  is  a  part  of  my  duty,  of  which  I  am  not  entitled  to 
divest  myself,  to  form  my  own  opinion,  upon  the  evidence 
laid  before  me,  as  to  whether  the  items  objected  to  have  or 
have  not  been  properly  disallowed.     I  do  not  think  that  the 
instance  which  has  been  put,  namely,  the  case  where  the 
Court  is  assisted  by  Trinity  Masters,  is  either  correct  in 
point  of  fact,  or  apposite  to  the  question  ;  because  I  never 
yet  pronounced  a  single  decree^  when  I  was  assisted  by 
Trinity  Masters,  in  which  I  was  not  perfectly  convinced 
that  the  advice  they  gave  me  was  correct,  and  if  I  had 
entertained  a  contrary  opinion,  notwithstanding  all  their 
nautical  skill  and  experience,  I  am  clearly  of  opinion,  hav- 
ing deliberated  much  on  that  question,  that  it  would  be  my 
duty  to  pronounce  such  contrary  opinion.     The  custom  of 
the  Court,  in  asking  the  opinion  of  the  Trinity  Masters,  is 
to  request  them  to  state  their  reasons  and  their  explanatioo% 
and  if  these  explanations  are  not  satisfactory  to  the  Court, 
it  does  not  take  them,  and  the  Court  never  allows  person^ 
perhaps  inexperienced  in  the  administration  of  justice,  to 
raise  inferences  from  a  supposed  state  of  facts  which  does 
not  appear  in  the  cause.    It  fortunately  has  happened  that  in 
but  very  few  instances  has  there  been  a  difference  of  opinioD 
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between  myself  and  the  Trinity  Masters,  and  in  no  case  what-      Jan.  19. 
ever  have  I  pronounced  any  judgment  except  it  was  my  own.        T^Zi 

Upon  the  present  occasion,  the  Court  undoubtedly  is  dis- 
posed, in  the  first  instance,  to  receive  the  Report  of  the 
R^strar  and  Merchants  with  the  strongest  desire  to  believe 
that  it  is  one  correctly  made,  because  the  Court  has  from 
experience  well  known  the  pains,  and  labour,  and  judgment 
bestowed  on  these  Reports,  which  are  very  seldom  objected 
to,  and  which  I  believe  have  given  the  greatest  satisfaction 
to  the  public  at  large.  But  when  a  case  is  brought  before 
me,  and  I  have  the  evidence  before  me,  if  my  judgment 
should  differ  from  that  of  the  Registrar  and  Merchants,  I  have 
no  other  alternative  than  to  follow  the  dictates  of  my  own 
mind.  Upon  the  present  occasion,  there  are  items  of  dif- 
ferent descriptions  allowed  and  disallowed  by  the  Registrar 
and  Merchants.  For  instance,  there  is  the  Shipwright's 
account,  and  the  Blacksmith's  account,  loss  of  profit  from 
the  non-employment  of  the  vessel,  and  matters  of  that  de- 
scription. It  has  been  argued,  and  very  strongly  pressed 
upon  the  Court,  that  the  Registrar  has  had  the  benefit  of 
the  assistance  of  merchants  experienced  in  these  matters. 
That  proposition  is  not  altogether,  I  think,  correct.  I  appre- 
hend that  merchants  have  very  great  experience  as  to  what 
would  be  the  freight  a  ship  would  earn, — great  experience 
10  judging  of  the  majority  of  items  which  are  found  con- 
tained in  this  demand ;  but  I  apprehend  the  best  judges  of 
what  repairs  would  be  necessary  in  consequence  of  a  colli- 
sion, and  whether  they  are  justly  charged,  would  be  ship- 
wrights, or  persons  accustomed  to  shipbuilding.  ^The 
Registrar. — We  always  have  the  assistance  of  persons  of 
that  description  ;  we  had  it  in  this  case.  It  was  the  judg- 
ment of  a  shipwright,  the  survey  being  compared  with  the 
repairs,  that  more  had  been  done  and  more  charged  for  than 
was  justifiable.  Addams. — I  apprehend  this  must  be  a  mis- 
take—-the  Proctor  is  not  aware  of  that  fact.  The  Registrar, 
— ^There  is  no  mistake ;  the  Proctor  was  not  there.]  Then 
the  observation  I  made  is  true  in  itself;  but  the  Registrar 
and  Merchants  did  avail  themselves  of  the  assistance  of  a 
shipwright  in  this  case. 
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Jaw.  19.  What  was  the  evidence  which  the  Regtttrar  and  Merr 

^TT^        chants  had  before  them  ?     It  consisted,  at  I  apprehendt  of 
the  Protest,  four  surveys,  two  affidavits,  and  the  bilb  and 
receipts.     It  has  been  said  that  they  decided  with  referanoe 
to  the  Protest  and  surveys.     I  confess  that  does  not  appear 
to  me  to  be  the  best  evidence  in  the  case.     In  the  first  place, 
it  is  well  known  that  Protests  are  drawn  in  divers  ways. 
At  one  time  great  care  and  caution  are  exerdaed ;  at  an- 
other, those  qualities  are  absent.     I  think  a  Protest  is  not 
in  all  cases  the  best  evidence  of  the  damage  actually  done. 
At  the  same  time,  it  is  right  I  should  say,  the  Protest  in 
this  case  is  more  detailed  and  more  carefully  drawn  than 
the  great  majority  of  Protests  that  come  before  the  Court. 
With  regard  to  the  surveys,  all  I  am  told  is,  that,  upon 
comparing  them  with  the  various  bills  and  charges  made, 
it  would  appear  that  the  bills  and  charges  were  excessive 
and  exorbitant.    But  I  have  read  the  surveys  and  looked  at 
the  bills,  and  without  the  assistance  of  some  explanatory 
evidence  it  is  wholly  impossible  for  me  to  compreh^id  how 
the  proposition  is  made  out,  that  the  surveys  are  incom- 
patible and  inconsistent  with  the  bills.     But  they  are  not,  I 
think,  the  best  evidence  in  the  cause;  the  best  evidence 
would  be  the  testimony  of  persons  who  saw  the  ship,  and 
the  damage  done  to  the  ship,  and  were  capable,  from  tbev 
practical  experience  in  shipping  matters,  of  estimating  whaf 
damage  was  necessary  to  be  repaired  in  consequence  of  tb 
collision,  and  what  would  be  the  expense  thereof.     I  thin 
the  Registrar  and  Merchants  were  left,  on  the  present  occ 
sion,  in  a  predicament  in  which  they  ought  not  to  have  be 
placed,  especially  if  it  was  intended  to  object  to  the  char} 
contained   in  the  bills  ;  they  ought  to  have  been  fumisi 
with  the  evidence  of  more  than  one  individual  of  experiei 
It  is  truly  observed,  that  the  owners  of  the  ship  doing 
damage,  residing  in  the  immediate  vicinity  of  Portsmo 
might  have  produced  the  testimony  of  persons  who  sav 
vessel,  to  impugn  the  bills,  if  they  could  be  impugned* 
in  what  state  were  the  Registrar  and  Merchants  lefl  ?   1 
is  the  affidavit  of  Mr.  Gibbon,  who  swears  that  the  ^ 
arrived  at  Portsmouth  on  the  15th  of  February,  an 
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detuned  there  daring  and  for  such  repairs  till  April  6th ;  JanM9. 
that,  **  during  that  time,  certain  work  was  done  to  her,  AyhiL 
irrespective  of  the  said  repairs,  whereby,  however,  no  de- 
tention was  occasioned  to  her,  the  same  having  proceeded 
contemporaneously  with  the  said  repairs  ;*'  that  the  schedule 
annexed  to  his  affidavit  **  contains  a  full  and  true  statement 
of  the  expenses  rendered  necessary  by  the  collision/'  which 
were  paid  by  the  owners  on  the  7Ui  June.  Unless  this  gen- 
tlenum  is  grossly  mistaken^  his  affidavit  furnishes  strong 
evidence  as  to  the  repairs  done. 

But  a  great  deal  of  comment  has  been  made  upon  the  sub- 
ject of  there  being  other  repairs  done  at  the  same  time^  be- 
sides those  consequent  on  the  collision.  I  apprehend  thaty 
almost  in  every  case  of  collision,  the  owners  avail  themselves 
of  the  opportunity  of  doing  other  repairs,  which  may  then 
be  effected  at  less  expense  to  themselves.  If  they  attempt  to 
include  these  other  repairs  in  the  amount  of  damage  done, 
tiiey  are  guilty  of  fraud  ;  but  if  they  simply  avail  them- 
selves of  that  opportunity,  without  injury  to  the  persons 
who  pay  for  the  repairs  consequent  on  the  collision,  no 
blame  is  imputable  to  them  ;  but  it  is  quite  right  that  the 
Registrar  and  Merchants  should  exercise  their  vigilance, 
and  see  that  no  greater  charge  is  made  against  the  defendant 
than  he  is  justly  entitled  to  pay. 

The  only  other  affidavit  before  the  Registrar  and  Mer- 
diants  is  that  of  Mr.  Gallon,  the  managing  owner  of  the 
Argus,  which  states  the  history  of  the  ship  from  the  begin- 
ning to  the  end  ;  and,  so  far  as  I  can  find,  they  had  no  other 
evidence  before  them.  Primdjdcie^  the  evidence  produced 
on  the  part  of  the  owners  of  the  Argus  was  sufficient ;  but, 
oo  the  other  hand,  there  was  no  evidence  at  all  produced 
by  the  owners  of  the  Alfred,  and  there  was  no  attempt  to 
dear  op  doubts  or  difficulties,  except  by  inference  from  the 
sorveysy  which  surveys  it  does  not  follow  of  necessity  in- 
cluded everything  which  ought  to  have  been  done. 

So  stood  the  case  before  the  Registrar  and  Merchants ;  and  Evidence. 
now  it  comes  before  me  on  an  Act  on  Petition,  with  additional 
affidavits  on  behalf  of  the  owners  of  the  Argus,  and  two  on 
the  part  of  the  owners  of  the  Alfred.  I  will  take  the  latter  first. 
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Jak.  19.  There  is  the  affidavit^  no  doubt,  of  a  respectable  gentle- 

T^Zf  man  named  Snook,  a  shipbuilder  in  this  town.  He  states 
that  he  has  carefully  and  most  attentively  perused  and  con- 
sidered the  Protest^  surveys,  and  bills,  and  he  comes  to  the 
conclusion,  and  most  positively  makes  oath,  "  that  very  ex* 
tensive  repairs  have  been  done  to  the  Argus^  beyond  those 
stated  in  the  Protest  and  surveys  to  be  what  were  necessary 
to  make  good  the  damage  sustained  by  the  collision."  Now, 
in  the  first  place,  he  points  out  none  of  these  repairs ;  he 
never  saw  the  ship,  and  he  had  no  means  of  forming  an 
accurate  judgment  at  all.  Then  he  states  that  he  could 
and  would  have  executed  the  repairs  rendered  necessary  to 
make  good  the  damage,  as  set  forth  in  the  Protest  and  sur- 
veys, in  five  days,  and  whilst  the  Argus  was  afloat.  If  this 
affidavit  be  true,  I  apprehend  the  Registrar  and  Merchants 
have  acted  most  liberally  towards  the  owners  of  the  Argus; 
for  the  repairs  could  not  have  cost  anything  like  the  money 
they  have  given :  if  the  repairs  could  have  been  done  in  five 
days,  and  whilst  the  ship  was  afloat,  they  could  not  have 
come  to  a  fourth  of  the  charge  allowed.  I  must  say  that  I 
think  this  mode  of  swearing  is  rather  dangerous* 

The  next  affidavit  is  that  of  Mr.  Laing,  who  goes  over  the 
same  ground,  and  comes  to  the  same  conclusion.  He  says 
that  '<  the  respective  sums  of  £216.  6s.  9d.  and  £21.l7s.  7d., 
which  have  been  allowed  by  the  Registrar  and  Merchants 
for  the  two  bills,  are  most  ample  and  liberal,  and  much 
more  than  could  have  been  charged  for  repairing  the  da- 
mage sustained  in  the  said  collision."  So  that,  if  we  take 
the  evidence  of  this  gentleman,  the  Registrar  and  Merchants 
have  made  a  mistake  the  other  way,  and  I  ought  to  tend 
back  the  Report  to  be  reduced  in  amount.  I  must  say  that 
these  affidavits,  made  as  they  are  by  gentlemen  who  never 
saw  the  vessel,  and  know  nothing  about  it,  are  not  verj 
satisfactory  to  my  mind. 

But  the  evidence  does  not  stand  uncontradicted.  I  hold 
affidavits  on  the  other  side ;  and  upon  what  ground  am  I  to 
assume  that  the  gentlemen  who  make  them  are  unworthy  of 
credit?  They  are  Mr.  S.  W.  Garratt,  Mr.  T.  White,  and  M^.  J. 
Oakshott ;  primdjacie  they  are  entitled  to  reasonable  credit  at 
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the  hands  of  the  Court.  They  say  they  were  employed  in  re-  Jah.  ]9l 
pairing  the  ArguSy  and  they  swear  that  the  whole  of  the  Ship-  ^4^13 
Wright's  account,  amounting  to  £308. 78.,  and  the  whole  of 
the  Blacksmith's  account,  amounting  to  £34.  lis.  2d.y  <<  were 
justly  and  truly  incurred  and  disbursed  in  replacing  and 
repairing  the  losses  and  damages  sustained  by  the  Argus  in 
and  by  the  collision."  They  state,  that  although  other  work 
was  done  to  her,  care  was  taken  to  keep  the  accounts  sepa- 
rate, and  that  one  item  which  was  first  charged  in  the  pri- 
Tate  bill  was  by  mistake  copied  into  the  other ;  but  I  appre- 
hend that  such  a  mistake  does  not  go  to  invalidate  their 
general  evidence* 

The  next  affidavit  is  made  by  Mr.Garratt^  Mr.Claughton, 
and  Mr.  Oakshott.  Mr.  Oakshott  makes  oath  that,  in  con- 
junction with  Mr.  White*  he  made  four  surveys  of  the 
Argus  i  **  that,  at  the  time  of  making  the  first  survey,  the 
brig  was  afloat  and  laden,  and  it  was  then  wholly  impos- 
sible to  ascertain  fully  the  extent  of  the  damage  she  had  sus- 
tained; that,  with  a  view  to  save  expense,  they  only  re- 
commended part  of  the  cargo  to  be  discharged,  in  order  to 
a  more  effectual  examination  of  the  brig ;  but  as  the  process 
of  unlading  her  went  on,  further  damage  was  developed, 
all  done  by  the  collision :  and  they  ultimately  ascertained 
that  she  had  thereby  been  so  severely  strained  and  injured 
throughout,  that  the  course  recommended  by  their  third 
and  fourth  surveys  and  reports  was  absolutely  necessary  for 
her  safety  in  prosecuting  the  voyage  on  which  she  was  char- 
tered*" £The  Registrar, — It  might  have  made  a  great  dif- 
ference if  these  affidavits  had  come  before  us.]  No  doubt 
it  woold.  Mr.  Claughton  says,  although  he  did  not  actually 
attend  the  surveys  and  examinations  of  the  brig  whilst  afloat, 
yet  he  superintended  the  hauling  her  upon  the  patent  slip, 
and  examined  her  there,  and  attended  the  fourth  and  final 
survey,  preparatory  to  her  being  repaired,  **  and  did  fully 
and  accurately  examine  all  the  losses  and  damages  occa- 
sioned to  the  brig  by  the  collision."  And  all  the  deponents 
make  oath  that,  throughout  the  whole  of  the  repairs,  the 
utmost  care  was  enjoined  by  the  agents  and  captain  of  the 
brig,  and  waa  exercised  by  them,  to  avoid  every  possible 
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Jaw.  19.  delay  and  expense  not  strictly  needful ;  tiuit  the  time  occu- 
jnZLi  pi^  in  ^he  repairs  unavoidably  extended  to  the  6th  of  Aprily 
and  that  **  the  idea  of  repairing  the  damage  whilst  she  was 
afloat  would  have  been  utterly  impossible  and  absurd,  the 
whole  of  her  hull  and  bottom  requiring  caulking  thoroughly." 
There  are  two  other  affidavits,  which  relate  to  the  compensa- 
tion for  freight. 

With  these  affidavits  before  me,  I  do  not  think  that  the 
Court  has  any  alternative  but  to  make  alterations  in  the  Re- 
port made  by  the  Registrar  and  Merchants.     It  appears  to 
me  that  I  must  refer  the  Report  back,  with  directions  to  re- 
store the  Shipwright's  bill  from  £216. 68.  9d.  to  £308. 7s. ; 
the  Blacksmith's  bill  from  £21.  178.  7d.  to  £34.  lis.  2d. 
With  regard  to  another  item,  the  wages  of  the  master  and 
crew  during  the  detention  of  fifty  days,  it  appears  to  me 
that  there  is  nothing  in  the  evidence  to  justify  its  reduction, 
and  1  direct  that  item  to  be  restored  to  the  original  sum; 
and  so  also  as  to  the  provisions.    As  to  the  **  loss  ef  em- 
ployment of  the  vessel,"  which  is  charged  at  two  gaineaa  a 
day^  that  is  an  item  respecting  which  merdiants  are  peco- 
liarly  competent  to  form  a  judgment.     I  have  read  the  evi- 
dence, and  1  cannot  satisfy  myself  that  the  Registrar  and 
Merchants  are  wrong :  therefore  I  do  not  disturb  the  d^ 
duction  as  to  the  loss  of  employment  for  that  space  of  tine. 
Report  to  be      With  respect  to  the  other  items,  I  refer  the  Report  back 
reiormed.  ^^  ^^^  Registrar  and  Merchants,  to  be  reformed  as  I  have 

directed.     I  will  only  add,  that  cases  may  occur  in  which 
the  Court  might  feel  a  difficulty  in  deciding  as  to  itemShOon- 
cerning  which  it  has  no  practical  knowledge  ;  but  I  do  not 
find  myself  in  that  difficulty  here,  because  I  have  the  ari- 
dence  of  competent  persons,  and  they  are  contradicted  bj 
nothing  but  inferential  evidence.   I  do  not  think  the  proCcit 
and  surveys  alone  are  sufficient  to  show  all  the  damage  doae 
to  the  ship,  and  for  which  compensation  is  to  be  made.    It 
may  be  so,  or  it  may  not ;  but  I  am  not  satisfied  that  thit 
is  altogether  a  principle  which  I  should  venture  to  adopt 
lAddams, — The  Court  will  give  the  costs  of  the  objectioo?} 
Yes. 

Proctors  i^ Stokes,  for  tbe  Argus ;  Rothsfy,  for  the  A^r^d. 
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January  29.  AMCaurtDay. 

The  "William  Lushikotok"  (Gill). —  Cause,  by  Salvage.  — 
Act  om  Petiiunu~^T\i\%  was  a  cause  of  salvage  by  two  ^^  afn^ement 
licensed  pilots  and  eight  seamen  of  Plymouth,  to  obtain  ingbetweenthe 
a  recompense  for  alleged  salvage  services  rendered  to  this  owners  of  the 
vessel,  timber-laden,  from  Quebec  to  Plymouth,  which,  on  ^^^  ^^  owner 
the  28th  August,  1848,  got  upon  a  ledge  of  rocks  between  of  a  cutter  en. 
Mothcr-Combe  and  Stoke  Point,  in  Bigbury  Bay.  The  f^render^fh" 
salvors  alleged  that,  being  informed  by  her  owners  that  the  service,  —  no 
vessel  was  stranded  in  Bigbury  Bay,  they  proceeded  thither,  [JSI^fi^^'Xrel 
Hid  found  her  masts  cut  away,  and  no  person  on  board ;  in, — Held  not 
that  they  set  to  work  to  clear  the  rigging,  in  which  they  Ire^sJilig^inl 
were  aided  by  the  crew,  who  subsequently  returned  on  eluding    the 

board,  and,  at  a  later  period,  the  Sir  Francis  Drake,  mer-  m^ter    and 
,  ,     ^  crew  of  the  cut- 

coant  steamer,   acting  in  concert,  under  the  direction  of  ter),  who  acted 

Jamea  Hyde,  they  got  the  vessel  off  the  rocks,  and  into '"  the  Benrice 
Plymouth  Sound,  whence  she  was  removed  into  Catwater,  sonal  direction 

and  safely  anchored,  under  the  direction  of  Hyde.  On  the  ^[  ^*»«  o*"er  of 
.,_.     -./  .^  „        ,  ,,    ,  .   .        .   ,  I,,    the  cutter,  but 

part  of  the  owners,  it  was  all^;ed  that,  on  receivmg  mtelli-  were  not  par- 
fence  of  the  strandinir  of  their  vessel,  they  proceeded  to  *»?«  ^»  or  cog. 
»••  T*  11.  11         1  .  1       nisant  of,  the 

Bigbury  Bay,  and  havmg  eased  her,  by  cutting  away  her  understanding. 

maatSy  they  hired  a  steamer  (the  Sir  Francis  Drake)  to  tow  —  An    agree- 
bcr  into  Plymouth,  and  engaged  James  Hyde,  a  pilot  whom  ^jgy  estoppar- 
Aey  had  been  in  the  habit  of  employing  (the  owner  of  the  ^i®*  from  suing, 
eatter  whose  master  and  crew  were  some  of  the  asserted  sal-  ^^^  nature  of 
vors),  to  assist  in  the  service,  it  being  understood  between  the  service. 
them,  as  on  all  former  occasions  of  a  similar  kind,  that  a  fair 
and  proper  charge  was  to  be  made  by  Hyde  for  the  whole 
of  aach  service,  including  the  pay  of  the  cutter's  crew,  when 
the  tame  was  completed  ;  that  the  pretended  salvors  acted 
under  the  directions  of  their  employer,  Hyde,  and  that  not 
coe  of  them  was  engaged  by  the  owners,  but   all  were 
employed  solely  by  Hyde,  in  pursuance  of  the  agreement 
and  undertaking  entered  into  between  him  and  the  owners, 
ind  for  the  costs  and  expenses  of  the  performance  of  which 
agreement  the  owners  were  liable  to  Hyde ;  wherefore  they 
prayed  the  Court  to  pronounce  that  no  salvage  was  due  to 
tlie.partie9  suing. 

VOL.  VII.  3  A 
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Us.  'iti!.  Dr.  Harding  and  Dr.  Tmiuy  for  the  salvors ;  Sir  J.  Dod- 

^'fihJm       ^'^  ^'  '^**  ^r  the  owners  of  the  vessel ;  and  Dr,  Robimsam, 
L  ^ifkit^iuMk.     tor  the  owners  of  the  cargo.    « 


1^  Atler  ptonoimcuig  that  the  aerrice  was  a  salvage 

r?i»r  litfimc  wv  the  nest  point  m  the  case  is,  what  was 
:hv  iip^iwQikfiaL.  imA  whati  'is  the  effect  of  it  ?     It  has  heen 
if^tiiMl  i^at  the  agreenKnti  was  tn>  dfitct  the  nature  of  the 
s^fT^i.'v-  hirlf :  that  is  ^goia^'j  jHpiMiflble.    An  agreement,  if 
^ttfienfd  nsto^  might  he  a  Ibiir  tkr  che-  ftkii  recovering  a  sal- 
Y W^  mraiti,  hecaase  i2»ir  wnuM  hcve  estopped  themselves 
^rani  proceeding  in  the  fiiri: ;:  %iili  li»  japyaiie  that  an  agree- 
ment cam  convCTt  that  wiu<d)  is^  ^nTTJgrhaflj  a  salvage  serviee 
into  one  of  a  different  natiiKt.  s  tu;  imniniit  that  which  is 
ntXerl  J  inoonastent  whh  ensnr  yuunofJe  of  law.    It  is  very 
tnie  that,  where  a  resael  »  m\  idumew  oa  ihe  ■asmier  that  this 
was.  asd  where  the  awncnt  are  iCWfOBBBSt  of  it,  and  select 
thnr  own  sajrorfv.  thou^  th<y  aocMt  convcft  a  amice 
whSr^  frcmx  its  own  natsrr  im^  land  is  incoovcrtible,  yet 
ther  mxT  proftrct  thenniehfs  m^meugL  a  desBsad  for  perform* 
inc  h,  br  errterrnc  i^ft^  an  aiinnLatac  aind  tmn^r  in  soase 
war  iSf  aiz>c«i:i3i  c£  rewjrrd  that  flhiSI  be  paid     This  they  are 
fb^i  a:  V!>ie*rnr  t.^  3a.    X^w.  whax  ufceF  place  on  the  pr»- 
j«re!l  ccc&5nrc  ?     Mr.  T^mia;  Pcf»r  w:as  the  individual  with 
w^-mj  :><  cric^ML  Arwwnen:  w:BsiBade.    He  Hates.  *«  When 
Hr  JBCTK^  Vii^  brfC^KT  wY>re  iSarosci^  together  about  the  hire 
«v  j(  jcnarl.  lus  hric^ier  fxcj^rrssffd  that  Jaaaes  Hjde,  a  pilot 
— wKror  V  ani  hV*  >ir«:hf5-.  wiw*  ape  owners  of  many  shipSi 
wrty  -ir  tW  Yiahjc  -re  «ig*i/«rirur  f«"  ihe  laH  fitYeen  years»  for 
frivrcttcr  in^i  /^ht  7ui:7ui!if«  e£  thesr  sh5pa,  and  who  is  tht 
^^Txfc  rtf  tSr  ri^niT  Sa-rr-jjr,  «if  akont  fiftv  tons  biirtlMii» 
HxvV  Vr*^  aW  thf  rwiwr  nf  the  ratarr  JmmeM  mmd  Eluuh 
N»->  —  "wicVa    Sr   TD«*frZ*T  <mcarKi  lor    the   purpose  rf 
>«;«^f)4«in(    j-V  stffK.    rijEjcinr-    «nd    iftores   to  Plymoetb*" 
IN^^f.  r>«^fl^  wvc^  aT  >£r.  P^w  Inmself  woold  support  my 
xV«fA'vrv<ir.  ^Kt«  ;>)¥$.  i^rswC  wai^  h'lned  ior  a  salvage  service. 
Vi  rW  xv^!QM\  hue  Kwr.  hiM^c  anf^hr  aa  bring  away  a  eeitaii 


j 
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quantity  of  gear  lying  on  shore,  it  would  have  been  a  very       Jan.  29. 
different  question.    She  was  hiQ^d  not  only  to  do  that,  but       w^Km 
to  strip  the  vessel,  which  requires  nautical  knowledge  and     Lushtngion. 
skill,  and  to  render  other  services  to  the  vessel  lying  on  the 
rocks.     This  was  a  general  engagement  to  enter  upon  the 
service,  and  Mr.  Pope  did  not  entertain  a  doubt  of  it.  It  was 
not  expected  that  this  cutter  would  go  out  and  tow  the 
vessel  to  Plymouth.     It  required  a  greater  force  to  extricate 
her  from  the  situation  in  which  she  was  placed  than  the 
cutter  possessed,  and  hence  the  assistance  of  the  Sir  Francis 
Drake  was  procured,  with  which  it  was  competent  for  the 
owners  of  the  William  Lushington  to  make  an  agreement 
which  should  bar  a  claim  for  salvage.     But  let  us  see  what 
was  done,  according  to  the  statement  of  Mr.  Pope.  He  says, 
'^Accordingly,  he  went  to  James  Hyde,  and  engaged  him  to 
go  to  the  ship,  with  his  cutter  the  Surprise,  and  with  such 
of  his  men  as  he  could  depend  upon,  to  assist  in  clearing  the 
rigging  and  bringing  the  same,  and  the  sails  and  stores  of 
tbe  ship,  to  Plymouth."    He  further  swears :  ''  that  no  bar- 
gain or  agreement  was  made  for  any  sum  to  be  paid  to 
James  Hyde  for  such  service,  James  Hyde  saying,  as  they 
could  not  tell  what  time  it  would  take,  no  sum  could  be 
fixed."     Now,  I  am  asked  to  consider  this  as  an  agreement, 
by  the  Counsel  on  behalf  of  the  gentleman  who  swears  that 
no  bargain  was  made.    Can  I  infer,  from  any  of  these  state- 
ments, that  any  specific  agreement  was  made  at  all  ?     The 
Counsel,  who  took  all  the  pains  he  could  on  behalf  of  the 
owners  of  the  ship,  said  they  were  ready  to  pay,  but  not  for 
a  salvage  service ;  and  at  last  it  dwindled  down,  in  the  ex- 
pression of  Dr.  Robinson^  to  "  a  sort  of  understanding." 
That  will  not  bar  a  claim  for  salvage.     In  order  to  bar 
Btieh  a  claim,  there  must  be  a  distinct  agreement  between 
the  parties  for  a  given  sum,  and  in  explicit  terms. 

But  there  is  a  great  deal   more.     All  this  is  done  with 

-  one  individnal,  James  Hyde.   Though  I  should  be  reluctant 

to  hdld  that  he  was  not  competent  to  bind  his  people,  yet 

there  is  nothing  to  convince  me  that  they  were  cognizant  of, 

'  or  went  out  in  the  belief  that   he  had  made,  a  particular 

agreement  with  Mr.  Pope.     It  is  singular  enough  that,  at 
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Jast.  SSL      the  coDduson  oTlus  affidsTit,  this  gentlemsii  sajt,  ''Although 
n^fioa       DO  a^reenieDt  or  ondentanding  as  to  the  compensatioD  or 


Lmthm^tmi,  msancratioo  for  the  seitiees  to  he  rmdered  was  nude,  yet, 
in  reply  to  a  qaestioii  respecting  remunenitiun,  James  Hyde 
&iid  that,  as  they  coold  not  tell  what  time  it  would  take, 
the  sum  ooald  not  be  fixed.*  Here  is  this  individoal 
repeating  that  the  sum  was  to  he  left  andetermined,  hot  he 
denies  that  any  understanding  existed  that  they  were  to  he 
paid  sal  rage,  or  that  salvage  was  alluded  to.  Suppose  it 
was  not,  we  must  look  to  the  senrice  itself  which  was  per- 
KoaerecacBt  formed.    I  hare  not  a  shadow  of  a  doubt  that  this  was  a 


i*wiir^'*  ^^  salvage  service,  and  assuredly  there  was  no  agreement  that 
coold  bar  the  parties. 

The  suit  is  not  brought  by  Mr.  Hyde  himself,  who,  for 
reasons  satisfactory  to  his  mind,  thinks  proper  not  to  cone 
forward  and  assert  any  daim  for  the  service  so  performed. 
It  is  not  a  service  of  very  high  character ;  it  was  performed 
at  a  time  when  the  weather  was  moderate ;  there  was  no 
very  great  exertion;  and,  looking  at  all  the  drcomstanoes, 
Uvagc  de-  and  estimating  the  value  of  the  property  at  from  £2,400  to 
£2,500,  I  think  £120  is  not  an  extravagant  sum. 

rroctor»:~5adff  for  the  nl vers;  JDtacoa,  for  the  owncn. 
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<^«|^io?.  •  ^"*  "  ^^^  ^^^  "  (Harm AN).— Ctfiwe,  by  Act  om  Pi^- 
Head,  at  oigbt,  ^'^"^ — '^^^^  ^'^  ^  cause  of  damage  by  collision,  by  the 
btfcween  two  owners  of  the  late  schooner  //cpe,  114  tons,  against  Ae 
nev before  thej  schooner  Lady  Ann,  75  tons,  to  recover  for  the  lota  of  Ae 
fa«v  ciich  other,  former  ve8«»el.  On  the  part  of  the  owners  of  the  Hope,  die 
luuled»  on  dif.  ^^  alleged  that  the  vessel  was  on  her  voyage  from  Shoe- 
ferenc  tacks,  ham  to  Hartlepool,  when,  about  eight  p.m.  on  the  14tii 
boaird  °  ta^k.*'a  ^^^^^^^^  being  about  nine  miles  to  the  S.  of  Flambonmgh 
jigbt  vessel,  go-  Head  and  about  four  miles  from  the  land,  lying  dose- 
iSlilig  ^^rt^  *^"'^  ®"  ^^^  larboard  tack,  under  double-reefed  mainsafl, 
her  helm  and  reefed  topsail,  jib  and  foresail,  going  about  six  knoCii 
eaaed    off   the  ^1,^   „|g|,^  ^j^j^  ^^^  cloudy,  and  the  wind  blowing  h«d 
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from  the  W.N. W.,  one  of  her  seamen  being  in  her  bowsy       Fib.  9. 

keeping  a  good   look-out,  the   Lady  Ann  was  observed    LaZ~jinH 

ahead,  distant  about  200  yards,  approaching  the  Hope^ 

close-hauled  on  the  starboard  tack ;  that  the  roaster  and  ^^^    ^^  *  i]ie* 

crew  of  the  Hope  were  on  deck,  and,   upon  seeing  the  starboard,  a 

Lady  Ann,   one    of  the  crew  hailed  the  master  of  thej^^yj^j^^p^lj^r 

Hope  that  there  was  a  vessel  ahead,  and  the  master  imme-  luff:  —  Held, 

diately  ordered  the  Hope's  helm  to  be  put  hard  a-port,  y^ggi'  did*^all 

which  was  immediately  done,  and  the  mainsheet  was  eased  she  could  have 

off;  that  the  master  and  two  of  the  crew  went  forward  and  J^e  iJ,^d  yes! 

hailed  the  Lady  Ann  to  keep  her  luff,  but  no  answer  was  sel,  not  baving, 

received,  nor  was  any  light  shown  ;  that  immediately  after-  jj^^nigj^ip. 

wards  the  Lady  Ann  struck  the  Hope  on  the  larboard  bow,  peared,  ported 

and  she  sank  in  about  ten  minutes,  the  master  and  the  mate  ^'L?:**?^  .U"^ 

'  measure    to 

being  drowned,  the  rest  of  the  crew  being  saved  and  taken  a?oid    it,   was 
OD  board  the  Lady  Ann;    that  the  collision  was  caused "^'^*y^®"^*'' 
solely  through  carelessness  or  mismanagement  and  want  of 
nautical  skill  on  board  the  Lady  Ann^  and  that,  had  that 
vessel  kept  her  luff,  as  she  ought  and  was  bound  to  have 
done,  the  same  would  not  have  occurred. 

The  Answer,  on  the  part  of  the  Lady  Ann,  alleged  that 
that  vessel  was  on  a  voyage  from  Middlesborough  to  London, 
with  a  cargo  of  iron  and  coke,  when,  at  about  nine  (not 
eight)  P.M.,  of  the  14th  February,  the  wind  blowing  heavily 
from  the  W.  (not  W.N.W.),  the  schooner  being  under 
doable- reefed  mainsail,  two-reefed  topsail,  and  reefed  fore- 
sail, jib  and  staysail,  her  head  S.|  closehauled  to  the  wind 
OD  the  starboard  tack,  and  sailing  at  less  than  four  knots,  all 
hands  on  deck  keeping  a  good  look-out,  the  night  dark, 
tboogh  vessels  could  be  seen  about  half  a  mile  from  each 
other,  the  Hope  (in  ballast),  her  head  N.N.W.,  was  seen 
from  the  L^y  Ann  about  three  points  on  her  larboard  bow, 
distant  about  half  a  mile,  and  approaching  her ;  that  the 
Lady  Ann  steadily  kept  her  luff;  but  the  Hope,  instead  of 
giving  way,  which  was  her  duty,  kept  on  in  a  direction  to 
croes  the  Lady  Anns  hawse,  and  that  it  was  only  on  find- 
ing (after  having  partially  crossed  the  Lady  Ann's  hawse) 
that  she  could  not  clear  her,  and  was  too  close  to  her  to 
avoid  a  colliaiony  that  the  helm  of  the  Hope  was  put  hard 


OOdH  [H&T. 

of  vhiiJh  wmt  twt/t  vomd  with  licr 
to  ifaoat  NwEi,  bat  in  so  doin^  ihe  cvriod  mwmj  the 
bo^i|wa  of  the  LoiRpr  ^^aoy  ^nd  did  her  odier  domage^ 
•horuj  after  which  the  Hope  mnk;  and  that  die  oollisioD 
waa  ffwitahie  aolely  to  the  Hwpe  lor  not  tif  ling  away  in 


A  crao-actioB  wm  entered  oo  behalf  of  die  LaJy  Amm. 

The  Court  was  aansted  hj  tww  Elder  Brethren  of  the 
Trinit  J  Hoase.* 

Dr.  BmsJord  and  Dr.  Dtmm  for  the  Hope  :  Dr.  Addmrn 
and  Dr.  Tmiu  for  the  Lm^  Amm. 

ScMMivc  rr.        Dk«  Lushixgton  (mddrettimg  ikt  EUtr  Breikrtm)  : — 

Gentlemen :  One  of  the  consegnencea  whidi  have 
onfortonalely  resulted  from  thu  odlisioD  is  the  death  of 
the  master  and  mate,  whence  it  has  happened  that  the  case 
b  deprived  of  their  evidence,  which  might  have  been  verf 
material  in  elucidating  some  of  the  dreamstances. 

It  is  right  I  should  state  to  yoa,  that  it  is  impossible  lor 
the  parties  suing  to  sncoeed  in  the  canse  anless  they  sbsB 
be  able  to  make  oat,  by  the  evidence  they  produce,  that  the 
Ladjf  Ann  was  to  blame,  or  unless  ^this  is  to  be  infimred 
from  the  statements  on  behalf  of  the  lAtdy  Ann  heradf,  and 
the  evidence  adduced  by  her  owners.  I  mention  thisy  be* 
cause,  if  it  so  happens,  as  in  this  case,  that,  where  a  collisioa 
has  occurred,  and  some  of  the  persons  on  board  one  of  ths 
ships  have  been  lost,  we  cannot  supply  their  testimony  bj 
inference;  we  must  rely  solely  up<m  the  evidence  in  tilt 
cause. 

There  are  two  points  of  view  in  which  this  case  haa  to  be 

considered :  first,  the  measures  which  were  pursued  on  tks 

part  of  the  Hope;  secondly,  what  was  done  on  the  pert 

Cise  of  the  of  the  Lady  Ann,     According  to  the  statement  of  the  ihpit 

iiop§.  ^Yic  ^as  bound  from  Shoreham  to  Hartlepool,  and  when  the 

collision  took  place,  on  the  evening  of  the  14pth  of  February 
last,  she  was  about  nine  miles  to  the  S.  of  Flamboroqgb 
Head,  and  about  four  miles  from  the  land,  lying  dois- 

*  Captain  Nelson  aad  Captsin  Farrer. 
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haaled  od  the  larboard  tack^  under  doable-reefed  mainsail.  Fib.  91 
reefed  topsail,  jib,  and  foresail,  and  was  going  about  six  wJITZ 
knots  through  the  water*  The  night  was  dark  and  cloudy, 
and  the  wind  blowing  hard  from  the  W.N.W.  There  is  a 
diflerenee  between  the  statements  as  to  the  quarter  from 
which  the  wind  was  blowing.  It  is  impossible  to  define 
with  accuracy  from  whence  it  blew,  but  it  may  be  taken 
midway  between  the  two  statements.  Probably  you  will 
come  to  that  conclusion  when  you  have  to  form  your 
opinion.  The  Act  on  Petition  on  behalf  of  the  Hope  goes 
on  to  allege,  *^  James  Strange  was  then  in  her  bows,  keep- 
ing a  good  look-out,  when  he  discovered  another  vessel,  the 
one  now  proceeded  against,  ahead  of  the  HopCy  and  dis- 
tant about  200  yards;  that  the  Lady  Ann  was  then 
approaching  the  Hope,  close-hauled  on  the  starboard  tack." 
So  that,  according  to  this  representation,  both  the  vessels 
were  close-hauled,  one  on  the  larboard,  the  other  on  the 
starboard  tack.  It  then  goes  on  to  allege  that,  on  seeing  the 
Lady  Ann,  ^George  Strange,  one  of  the  Hope's  crew,  hailed 
the  master  that  there  was  a  vessel  ahead  ;  that  the  master 
immediately  ordered  the  Hope's  helm  to  be  put  hard  a- port, 
and  that  the  same  was  immediately  done  by  Thos.  Broad- 
bridge,  the  mate,  who  was  then  at  the  helm,  and  that  Wm. 
Bortenshaw,  one  of  the  crew,  eased  off  the  mainsheet ;  that 
the  master  and  two  of  the  crew  went  forward,  and  hailed 
those  <m  board  the  Lady  Ann  to  keep  her  luff."  This  state- 
ment, so  far  as  it  goes,  is  supported  by  the  affidavits  of  the 
surviving  crew  ;  and  assuming  that  you  believe  them  to  be 
true,  then  I  apprehend  it  follows  that  every  measure  was 
poTsoed  by  those  on  board  the  Hope  which  was  fit  and 
proper  fbr  them  to  take.  Being  on  the  larboard  tack,  and 
needng  a  vessel  on  the  starboard  tack,  close-hauled,  it  was 
die  dnty  of  those  on  board  the  Hope  to  give  way,  and  they 
attempted  to  carry  it  into  effect,  by  porting  the  helm  and 
easiog  the  mainsail.  On  behalf  of  the  Lady  Ann,  it  is 
sBeged  Uiat,  though  these  measures  were  pursued  on  the 
psit  of  the  Hope,  yet  they  were  not  adopted  with  that  expe« 
dition  necessary  to  avoid  the  collision.  It  will  be  for  you  to 
fivm  yoor  opinion  whether  the  statement  in  this  respect  be 
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FsB.  9,       or  be  not  true.     It  was  argued  by  Dr.  Addama,  and  as  I 
^T"^^^     think  with  considerable  weight  and  truth,  that  the  remainder 
of  this  Act  does  not  contain  a  direct  statement,  a  straight- 
forward pleading,  as  it  ought,  as  to  the  cause  of  the  colli* 
sion«     It  is  not  directly  averred  on  behalf  of  the  Hope, 
though  it  is  insinuated,  that  the  master  of  the  Lady  Anm 
admitted  that  he  had  starboarded  his  helm.     There  is  not 
the  slightest  proof  of  it,  therefore  you  may  dismiss  such  a 
circumstance — such  an  insinuation,  if  so  it  may  be  callecU- 
from  your  minds.     The  ground  of  the  collision  is  stated  in 
these  words :  ''  The  collision  is  not  imputable  in  any  manner 
to  any  misconduct  of  those  on  board  the  Hope,  but  wta 
caused  solely  through  the  carelessness  or  mismanagement 
and  want  of  nautical  skill  of  those  on  board  the  Lady  Anm^ 
and^  had  the  Lady  Ann  kept  her  luff,  as  she  ought,  and 
was  bound    to  have  done,    the   same    would    not  have 
occurred."    That  is  a  very  awkward  mode  of  pleading,  un- 
doubtedly ;  for  it  ought  to  have  been  alleged,  if  they  intended 
to  place  the  case  on  that  footing,  that  the  Lady  Anm  did  not 
luff,  as  she  ought  to  have  done,  instead  of  pleading  it  ai  it 
has  been  pleaded. 

These  are  the  averments  on  the  part  of  the  Hope*  Toar 
first  consideration  will  be,  whether  she  was  to  blame,  ff 
the  Hope  was  at  all  to  blame,  it  could  only  be  by  reason  of 
delay ;  but  it  does  not  appear  to  me  that  there  is  anythii^ 
which  shows  that  the  measures  she  took  were  not  panned 
with  due  alacrity :  I  see  no  reason  to  suppose  it. 
Caie  of  die  The  statement  on  behalf  of  the  Lady  Ann  is,  that  she  wai 
La^  Ann.  proceeding  fVom  Middlesborough  to  London,  with  iron  sad 
coke.  The  wind  is  represented  by  her  to  have 'been  blov- 
ing W.,  and  she  was  reaching  up  with  her  head  8.,  doie- 
hauled  to  the  wind  on  the  starboard  tack.  She  states  disti 
though  the  night  was  dark,  yet  vessels  could  be  seen  half  a 
mile  from  each  other.  They  then  go  on  to  allege  tba^  >> 
this  state  of  things,  they  descried  the  ffope,  <<  cloae-liaidad 
to  the  wind  on  the  larboard  tack,"  so  that  both  yesada  agn* 
they  were  close-hauled,  *'  sailing  at  the  rate  of  about  seftn 
knots  an  hour,  with  her  head  N.N.W.,  about  three  pointiflO 
her  larboard  bow,  distant  about  half  a  milei  and  mpprotA* 
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ing  the  Lady  Ann  ;  that  the  Lady  Ann^  as  she  was  hound        Fsb.  9. 
to  do,  steadily  kept  her  luff;  hut  that  the  Hope,  instead  of    jr^ITj,^ 
giving  way,  which  was  her  duty,  kept  on  in  a  direction  to 
cross  the  Lady  AntCs  hawse."    I  do  not  altogetlier  perceive 
how  that  was  practicable,  but  so  it  is  said.     "  That  it  was 
onlj  oD  finding  (after  having  partially  crossed  the  Lady 
Aim*i  hawse)  that  she  could  not  clear  her,  and  was  too  close 
to  her  to  avoid  a  collision^  that  the  helm  of  the  Hope  was 
pot  hard  a-port;  that  the  Hope^  in   consequence  of  her 
helm  being  thus  put  hard  a-port,  came  round  witli  her  head 
to  about  N.E.,"  and  the  collision  took  place.     I  need  not 
enter  into  the  effects  of  the  collision.    Now,  Gentlemen,  you 
will  observe  that  it  is  distinctly  averred,  on  the  part  of  the 
Lady  Ann^  in  this  plea,  and  it  is  supported  by  all  the  affi- 
davits, that  she  kept  her  luff,  as  those  on  board  conceived 
they  were  bound  to  have  done,  and  they  adopted  no  other 
measures  whatever.     The  whole  blame  and  cause  of  the 
collision  is  imputed  to  the  Hope,  on  account  of  dilatoriness 
in  taking  the  steps  which,  they  say,  she  ought  to  have  taken 
at  an  earlier  period. 

The  result  appears  to  come  to  this — taking  the  state- 
ments of  the  Lady  Ann  to  be  true — from  the  beginning 
to  the  end,  she  kept  her  luff.  Are  you  of  opinion  that  that  Questions. 
was  the  right  measure  for  her  to  pursue ;  or  are  you  of  opi- 
nion that  anything  else  ought  to  have  been  done  to  avoid 
the  collision  ?  Because,  if  the  vessels  were  approaching  each 
other»  and  either  of  them  did  not  adopt  the  measures  which 
ought  to  have  been  taken  to  avoid  the  collision,  then,  un- 
doubtedly, blame  must  rest  on  the  vessel  which  omitted  to 
do  what  could  and  ought  to  have  been  done. 

Captain   NbLSON.  Opinion. 

In  the  first  place,  both  vessels  allow  that  they 
were  npon  a  wind.  If  either  had  an  advantage,  it  was  the 
ke^ed  veaaeU  .  The  fact  is,  the  ships  were  very  near  before 
diej'saw  each  other;  but  they  had  sufficient  time,  if  they  had 
■ieted  with  due  nautical  skill,  to  have  avoided  the  accident. 
TheKgbt  vessel,  going  to  the  north,  did  all  she  could  do. 

VOL.  Til.  3  B 
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Fbb.  9.       As  soon  as  they  saw  the  other  vessel,  they  put  the  helm  to 
7  'ihTA         ^^^^  *  ^^^  ^^^P  answered  her  helra^  and  she  payed  off  foar 
points  to  the  wind,  which  would  take  some  time.     They 
assisted  the  helm  all  they  could  by  easing  off  the  mainsheet 
That  was  all  that  could  be  done.    With  respect  to  the  vessel 
coming  from  the  north,  there  can  be  no  doubt  the  master 
was  near  the  helm^  and  there  was  plenty  of  time  to  have 
ported  it,— to  have  done  what  they  ought  to  have  done  to 
keep  clear ;  but  they  did  not  do  it.     The  Lady  Ann  was 
kept  steadily  on  ;  she  was  not  hauled  closer  to  the  wind  if 
the  wind  would  allow  it,  nor  was  the  helm  altered^  although 
they  saw  an  accident  would  inevitably  happen.     There  was 
a  man  on  the  look-out,  and  he  ought  to  have  eased  off  the 
mainsheet,  to  assist  the  helm  ;  but  they  neither  did  the  one 
nor  the  other.     My  brother  Farrer  thinks  with  myself  that 
there  was  great  want  of  skill  on  the  part  of  the  loaded  ship; 
therefore  she  was  to  blame. 

JuDOMiMT.  Per  Curiam. 

I  pronounce  for  the  Hope's  damage,  and  diimitt 
the  cross-action,  with  costs. 
Fonn  of  plead-      In  this  case,  a  great  deal  of  difficulty  occurred  to  the  Coort 
'"^'  in  consequence  of  the  mode  of  pleading  adopted.    It  is  very 

desirable  that  parties — particularly  when  they  commence  a 
suit  for  collision — should  furnish  Proctors  and  Advocatef 
with  sufficient  knowledge  to  enable  them  to  draw  up  the 
pleas  with  great  precision.  It  is  quite  evident  in  this  caie 
that  the  point  on  which  it  has  hinged  has  never  been 
touched  upon  at  all  in  the  pleadings.  I  very  much  doubted 
whether  I  was  at  liberty,  under  the  circumstances,  to  pro* 
nounce  the  decree  which  I  have ;  but,  nfter  great  considen* 
tion  before  I  came  into  Court,  and  on  consulting  with  the 
Trinity  Masters,  I  found  that  their  opinion  was  so  deirly 
that  those  on  board  the  Lady  Ann  must  have  known  what 
their  duty  was,  and  that  they  ought  to  have  ported  their 
helm,  that  I  did  not  think,  especially  in  a  case  of  this  kind, 
that  I  was  at  liberty  to  refuse  to  do  what  was  real  justice  in 
the  case.     [Bayford. — The  difficulty  in  settling  the  Act  on 
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Petition  arose  fi*oin  the  parties  being  first  in  one  place  and  Fib.  9. 
then  in  another.  The  Act  was  settled  provisionally ;  it  was  r-Z^-- 
intended  to  obtain  further  information,  but  that  turning  out 
impoasible,  from  the  crew  being  scattered,  the  Act  was 
obliged  to  remain  in  its  present  condition.]  The  fact  of 
the  hady  Ann  not  porting  her  helm  and  easing  off  her  main- 
sheet  does  not  appear  in  the  case  at  all. 

Piroctore : — CooUt  for  the  Hope;  J*.  Clark8on,  for  the  Lady  Ann, 


December  7,  1836. 

The  "  IX  OF  Martz." — This  was  a  cause  of  damage,  in  which  IX  o/Martz. 
the  owners  of  the  brig  Carnation,  of  281  tons,  sought  to  recover  the 
loss  sustained  in  a  collision  with  the  Prussian  vessel  IX  of  Martz, 
The  Act  on  Petition  alleged  that  the  brig,  with  a  cargo  of  coals, 
bound  from  Newcastle  to  Cronstadt,  on  the  Qth  September,  1 835, 
anchored  in  the  Sound,  below  Elsinore,  at  the  entrance  of  the  Baltic 
Sea,  and  on  the  following  day  weighed  anchor,  and  endeavoured 
to  beat  through  the  Sound  against  a  strong  current  (the  wind 
bong  variable),  until  the  l6th,  when  she  succeeded  in  passing 
Elsinore,  with  several  ships  in  company,  and  continued  beating 
into  the  Baltic  against  a  foul  wind  until  the  20th,  when  she  got 
past  Ck>penhagen ;  that,  on  this  day,  there  was  a  fresh  breeze  from 
the  S.,  with  clear  weather,  and  at  4  p.m.  the  Carnation  was  plying 
to  the  S. ;  that,  at  about  4.30,  she  was  reaching  to  the  S.W.,  on 
the  larboard  tack,  Steven's  Head  bearing  S.W.,  there  being  a  good 
look-out  kept,  several  vessels  being  in  company,  and  amongst 
odiers  the  brig  IX  of  Martz,  bound  from  Newcastle  to  Swine- 
munde,  in  Prussia,  with  coals,  which  was  reaching  to  the  E.  on 
the  starboard  tack,  and  coming  close  up  to  the  Carnation^  the 
vind  blowing  strong  S.  by  E. ;  that  the  crew  of  the  Carnation, 
observing  that  there  was  great  danger  of  the  two  ships  not  going 
dear  of  each  other,  she  was  hove  about,  in  expectation  that  the 
IX  of  Martz  would  keep  her  reach,  or  go  about,  instead  of 
which,  she  put  her  helm  a-weather,  to  go  under  the  stem  of  the 
QanuUion,  but  not  doing  so  in  time,  she  ran  foul  of  the  Cama* 
(Mt  starboard  side,  with  full  force,  doing  her  so  much  damage 
tint  she  was  obliged  to  put  into  Copenhagen  to  repair,  and  was 
not  able  to  recommence  her  voyage  to  Cronstadt  until  the  15th 
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Feb.  9.       October,  in  consequence  of  which  delay,  on  her  rettmi  voyage, 

_   T~        she  was  frozen  in  and  compelled  to  winter  there  until  April,  1836. 

a  y    nn.     q^  ^^^  ^^^^  ^^  ^^^  foreign  owner  of  the  IX  qf  Martz,  it  was 

alleged  that,  on  the  IQth  September,  the  wind  bbwing  from  the 
S.,  with  a  northerly  current,  and  clear  weather,  the  pilot  quitted 
the  vessel  outside  of  Dragoe,  when  she  beat  up  towards  the  land 
as  far  as  Steven's  Land>  and  at  4  p.m.  tacked  from  the  land 
and  stood  on  the  starboard  tack,  it  blowing  fresh  from  the  S., 
and  the  weather  being  hazy,  with  ndn ;  that  shortly  afterwards 
the  Carnation  was  observed  on  the  larboard  tack,  standing  to- 
wards  the  IX  of  Martz,  and  that  vessel  not  offering  to  bear  up, 
the  master  of  the  IX  of  Martz  put  her  helm  a-lee,  but  owing  to 
the  sea,  she  missed  stays,  and  (the  Carnation  being  then  under 
the  lee  of  the  IX  of  Martz)  fell  on  board  of  her,  and  the  Camatum^ 
being  already  thrown  in  the  wind,  was  not  put  in  stays,  and  the 
vessels  remained  foul  of  each  other  for  about  an  hour. 

The  Court  was  assisted  by  Captain  Young  and  Captain  Well- 
bank,  from  the  Trinity  House. 

The  King's  Advocate  and  Dr»  Addams,  for  the  Camaiitm  :  Dr. 
Phillimore  and  Dr,  Haggard^  for  the  Prussian  vessel. 

SuMHXMo  UP         Sir  John  Nicholl. 

In  this  case,  before  I  apply  to  these  gentlemen  for  their 
opinion,  there  are  one  or  two  observations  upon  the  case  which  I 
think  it  proper  for  the  Court  to  make. 

These  two  vessels  were  trying  to  get  out  of  the  Sound  into  the 
Baltic,  with  an  adverse  wind,  and  each  was  beating  to  windward. 
It  is  admitted  that  one  of  the  vessels,  the  Carnation,  was  on  the 
larboard  tack,  and  that  the  Prussian  vessel  was  on  the  starboard 
tack.    They  were  approaching  each  other,  and  there  was  a  proba- 
bility of  a  collision  between  them.    The  affidavit  of  the  master, 
mate,  and  five  seamen  of  the  British  ship,  on  the  part  of  the 
plaintiffs,  states  that,  ''at  4  p.m.  of  the  20th  September,  the 
Carnation  was  plying  to  the  S.,  and  at  about  half-past  4  the 
ship  was  reaching  to  the  S. W.  on  the  larboard  tack ;  that,  at  tlie 
same  time,  there  were  several  vessels  in  company,  and  amongst 
others  the  brig  IX  of  Martz,  which  was  reaching  to  the  E.,  on  tlie 
starboard  tack,  and  coming  close  up  to  the  Cliinia/toii,  the  wind  ti 
such  time  blowing  strong  S.  by  E. ;  that  the  deponents  and  the 
rest  of  the  crew  of  the  Carnation  having  observed  that,  in  corat- 
quence  of  this  proceeding  on  the  part  of  the  IX  qf  Maris,  then 
was  great  danger  of  the  two  ships  not  going  clear  of  each  other 
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they  hove  the  Camatum  abont»  in  expectation  that  the  IXofMartz  Fcb.  9. 
would  keep  her  reach,  or  go  ahout ;  instead  of  which,  she  put  her  -  JTT 
helm  a-weather,  to  go  under  the  stem  of  the  Carnation,  but  not 
doing  ao  in  time,  she  ran  foul  of  the  Carnation's  starboard  side, 
with  fall  force.''  From  this  statement  it  does  not  appear  when  or 
at  what  distance  they  first  saw  each  other ;  but  I  am  told  that  it 
was  not  until  they  were  close  together,  and  there  was  no  possi- 
bility of  avoiding  a  collision.  But  there  is  another  affidavit  from 
two  apprentices  belonging  to  the  Carnation,  Crass  and  McKinley, 
and  their  statement  is,  that,  "about  half-past 4  p.m.,  the  Carnation 
was  reaching  to  the  ]3.W.,  on  the  larboard  tack,  when  the  depo- 
nents saw  the  IXofMartz  at  the  distance  of  about  half  a  mile  to  the 
leeward  of  the  Como/ioii,  and  reaching  to  the  E.  on  the  starboard 
tack."  So  that  they  saw  her  half  a  mile  off,  the  Carnation  being 
on  the  larboard  tack  and  the  other  vessel  on  the  starboard  tack ; 
and  this  is  admitted  in  one  of  the  plaintiffo'  own  affidavits.  In 
this  state  of  things,  one  vessel  being  on  the  larboard  tack  and  the 
other  on  the  starboard,  and  the  vessels  being  seen  from  each  other 
half  a  mile  off,  it  is  acknowledged  to  be  the  rule  of  navigation,  and 
I  shall  hold  it  to  be  so,  unless  these  gentlemen  say  it  is  not  the 
rule,  that  when  two  vessels  are  on  contrary  tacks,  the  duty  of  the 
vessel  on  the  larboard  tack  is  to  give  way,  and  the  duty  of  the  ves- 
sel on  the  starboard  tack  is  to  keep  her  course :  there  was  ample 
time,  it  being  daylight ;  and  if  this  had  been  done,  no  collision 
would  have  taken  place.  These  gentlemen  have  read  the  affidavits, 
and  are  aware  of  the  rules  of  the  sea,  and  will  be  able  to  decide 
which  party  has  given  the  true  account.  I  beg,  therefore,  to  ask 
jour  opinion  which  vessel  was  to  blame,  and  what  was  the  cause 
of  the  collision.  There  has  been  considerable  loss  and  damage  in 
this  case,  which  is  an  unfortunate  case,  but  the  Court  must  act 
lecording  to  the  principles  of  justice. 

(After  consultation.) 

These  gentlemen  are  clearly  of  opinion  that  the  blame  is  attri-     OriKioir  and 
hutable  to  the  Camatum,  in  not  bearing  up  in  time,  and  in  attempt-  Jodomcvt. 
ing  to  go  to  windward  of  the  foreign  vessel.    The  Carnation,  being 
on  Che  larboard  tack,  should,  in  accordance  with  conmion  usage, 
in  the  first  instance,  have  bore  up  and  given  way. 

(The  foreign  vessel  dismissed,  with  costs.) 
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Prnrogntitor  Court  o(  eMUtbutm. 

B^^Dag.  February  26. 

Signature  of       Ik  THE  GoODS  OF  JoSHUA   MiNTT,    DEC. —  Motwn,  62- 

^^^^1^^  parte.— The  deceased  died  27th  December,  1849,  hAving 
or  end  of  the  executed  his  will  (disposing  of  the  whole  of  his  property), 
^^'^  in  the  presence  of  two  witnesses,  on  the  15th  of  that  month. 

The  will  was  written  with  his  own  hand  on  a  sheet  of  fools- 
cap paper,  the  dispositive  part  being  contain^  in  the  first 
side  o^  the  sheet,  the  teiffmontvifi-claase  and  date  bringing 
it  down  to  within  an  inch  of  the  bottom  of  the  page.  After 
the  date,  a  blank  space,  suflScient  for  about  two  lines  of 
writing,  followed,  and  then  commenced  the  attestation- 
clause,  <<  signed  by  the  said  testator  as  his  last,*' — with  this 
line  the  writing  on  this  side  or  page  ended,  and  it  was  con- 
tinued at  the  top  of  the  second  side — *'  will  and  testament, 
in  the  presence  of  us,  present  at  the  same  time,  who,  at  his 
request,  in  his  presence,  and  in  the  presence  of  each  other, 
have  subscribed  our  names  as  witnesses."  Immediately  under 
this  clause  was  the  signature  of  the  testator,  and  below,  on 
the  left  hand,  were  the  names  €^  the  witnesses.  In  the  affi- 
davit of  the  witnesses,  one  of  them,  Mr.  John  Pyle,  deposed 
that  he  was  the  medical  attendant  of  the  deceased,  whom  be 
visited  professionally  on  the  day  the  will  bears  date,  on 
which  occasion,  the  deceased  (then  confined  by  the  illness  of 
which  he  died)  produced  to  him  his  will,  in  the  presence  of 
the  other  witness,  and  requested  the  deponent  would  see 
him  sign  it,  inquiring  of  the  deponent  where  he  dioald 
sign  his  name,  to  which  inquiry  the  deponent  replied,  that, 
<^  from  having  recently  witnessed  the  execution  of  a  will,  he 
knew  it  was  requisite  that  the  same  should  be  signed  at  die 
end  thereof,  and  that  consequently  the  will  must  be  agned 
on  the  second  page,  where  the  same  concluded,  which  the 
deceased  accordingly  did." 

Dr.  R,  Phillimare  moved  for  probate,  citing  Re  WhUUe^ 

•  AnUa,  p.  291. 
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Sir  H.  Jennbb  Fust.  Feb.  26. 

I  am  of  opinion  that  the  signature  in  this  case  is  juj^IZTju- 
not  at  the  foot  or  end  of  the  will,  according  to  the  Statute. 
It  may  be  very  difficult  to  lay  down  any  specific  rule  or 
principley— each  case  must  depend  upon  its  own  particular 
circumstances^ — as  to  when  the  attestation-clause  is  a  con- 
tinuation of  the  will.  Ify  in  this  case,  the  attestation- clause 
had  followed  the  date,  without  any  blank  space,  the  Court 
might  holdy  as  it  has  held,*  that  the  signature  was  at  the 
foot  or  end  of  the  will ;  but  I  am  not  aware  of  any  case, 
where  a  blank  space  has  intervened,  when  it  was  held  that 
a  signature  under  the  attestation-clause  was  a  compliance 
with  the  Act  of  Parliament.  In  the  present  case,  I  am  of 
opinion  that  there  has  not  been  a  compliance  with  the  Act, 
and  that  I  must  reject  the  Motion,  leaving  the  parties  to 
propound  the  paper,  so  that  they  may  be  able  to  take  the 
opinion  of  the  Superior  Court.  No  principle  can  be  ex- 
tracted from  any  decision  of  that  Court,  except  in  the  case 
of  Smee  v.  Brifer,^  where  the  will  was  written  upon  three 
sides  of  a  sheet  of  foolscap  paper,  and  the  writing  came  very 
nearly  to  the  bottom  of  the  third  side,  and  there  was  very 
nearly,  not  quite,  room  for  the  signature  of  the  deceased 
and  the  names  of  the  witnesses,  if  there  had  been  no  formal 
attestation-clause,  which  was  written  on  the  fourth  side,  and 
the  signature  of  the  deceased  was  nearly  in  the  middle  of 
that  side,  no  part  of  the  will  being  immediately  above  it; 
and  it  was  held  that  that  was  not  a  due  compliance  with  the 
Act,  their  Lordships  observing  that  the  Legislature  must 
be  understood  to  have  deemed  it  best  to  run  the  risk  of 
sometimes  defeating  the  intentions  of  testators,  by  requiring 
a  compliance  with  forms,  as  a  less  evil  than  that  which 
might  arise  from  giving  validity  to  wills  made  without 
forms. 

I  am  of  opinion  that  this  will  is  not  signed  at  the  foot  or     Motion  re< 
end,  within  the  meaning  of  the  Act  of  Parliament;  I  reject  ^***^***'' 
the  Motion,  leaving  the  parties  to  propound  the  paper. 

TaAawif  Proctor. 

*  Ex.  gr.  120  Batten,  sntea,  p.  289.         t  6  Notes  of  Ca.  Supp.  xli. 
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Fib.  28.  In  THE  GoODS  OF  AmNB  SmITR,  WiDOW^  DBC^— MoImmI, 

Signature  of  ^^^P^^^^" — ^h®  deceased  died  28th  January^  1850,  leaving  a 
the  deceased  will^  which  disposed  of  the  whole  property^  written  on  a  sheet 
not  ^^^"^^  fo?'  of  note-paper^  ending,  on  the  middle  of  the  second  side, 
will.  '^  witness  my  hand  and  seal  this  23rd  day  of  April,  1847.** 

Then,  a  blank  space  of  about  an  inch  intervening,  the  sig- 
natures of  the  deceased  and  of  the  witnesses  appeared  as 
follows  :— 

Witnesses 

G.  Bateroan  /~^\ 

Ann  Chase     (Anno  (^^  Smith. 

Dr,  Haggard  moved  for  probate. 

Sir  H.  Jenner  Fust. 

Here  is  a  considerable  space  left  unoccupied,  be- 
fore the  signature  of  the  deceased,  for  what  purpose  I  can- 
not understand.  Where  the  witnesses'  names  are  placed  is 
of  no  importance ;  but  the  signature  of  the  testatrix  most 
be  at  the  foot  or  end,  and  I  do  not  see  that  it  can  be  so  con* 
sidered  in  this  case. 

Motion  rejected. 

TF.  Tcwnsend^  Proctor. 


MoTioit. 


DXCRVK. 


Signature  of       I^   ^HE  GoODS  OF  SaRAH  BsADOK  (WiFK  07  VaLBV- 

the     deceased  ^ime  Beadon),  dec. — Motion,  ex-parte. — ^The  deceased,  in 
no<  at  the  foot  .         ^      ^'  ^  \     \        a       u  •' 

or  end  of  the  exercise  of  a  power  of  appointment  under  her  marriage- 

w'^'  settlement,  made  her  will  in  conformity  thereto,  which  con- 

cluded, "  in  witness  whereof  I  hereunto  set  my  hand  and 
seal  at  Richmond  this  first  day  of  September,  1848,  in  the 
presence  of  the  subscribing  witnesses.'*  A  blank  space  of 
nearly  two  inches  intervened  between  this  and  the  signa- 
ture and  seal  of  the  deceased,  under  which  were  the  naniei 
of  the  subscribed  witnesses. 

Motion.  Dr,  Addams  moved  for  administration  with   the  will 

annexed  to  the  husband. 


DicaiE. 


Sir  H.  Jenner  Fust. 

I  must  reject  the  Motion. 
Cro$u,  Proctor. 
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In  thb  Ooodb  of  Lewis  Hbnrt  (otherwise  Louis      Fkb.  S6. 
Hxmrib)  Shadwxll,    Esq,   dec.  —  Motion,   ex-parte. —     signature  of 
The  deceased,  a  barrister  of  the  Middle  Temple  (son  of  the  the     deceased 
Vice-chancellor  of  England),  died  9th  December,   1849,  ^  ^^^^^^  ^^^ 
leaving  a  will  (disposing  of  the  whole  property),  dated  3rd  will. 
Juljy  1848,  written  with  his  own  hand  upon  a  sheet  of 
note-paper*     It  commenced,  on  the  first  side:  ''Lincoln. 
This  is  the  last  will  of  Louis  Henrie  Shadwell ;"  the  testa- 
mentary part  ending  on  the  second  side,  about  an  inch  and 
a  quarter  from  the  bottom  of  the  page  (the  writing  on  the 
first  side  being  brought  down  close  to  the  bottom),  the  con- 
cluding words  on  that  page  being  the  appointment  of  exe- 
cutors ;  on  the  third  side,  commencing  at  the  top,  were  the 
words,  *'  Signed  by  me  in  the  presence  of  the  undersigned.*' 
Immediately  under  this  was  the  signature  of  the  deceased, 
and  then  followed  **  Witnessed  by  us,  in  the  presence  of  the 
testator  and  each  other,  July   the   third,   1848.    J.  M., 
E.  M.*"     From  the  affidavit  of  the  witness  J.  M.  (Courts 
keeper  to  the  Vice-Chancellor  of  England),  it   appeared 
thaty  on  the  forenoon  of  the  day  the  will  bore  date,  the 
deceased  called  at  the  private  door  of  the  Vice-Chancellor's 
Court,  and  told  the  witness  he  wanted  him  and  his  daugh- 
ter to  see  him  sign  a  few  papers  ;  that  the  deceased  there- 
upon went  into  the  Vice-Chancellor's  private  room,  followed 
by  the  witness  and  his  daughter,  and,  no  one  else  being  pre- 
sentf  took  out  three  (if  not  four)  papers,  all  of  the  same 
nse  and  description  (the  contents  of  which  the  witness  did 
not  know),  and,  sitting  at  the  Vice-Chancellor's  table,  and 
laying  one  of  the  papers  before  him,  he  placed  another 
paper  ao  as  to  cover  the  second  side,  and  told  the  witness 
and  his  daughter  that  they  had  **  only  to  see  him  sign  his 
nsme  there/'  pointing  to  the  top  of  the  third  side,  and  to 
write  their  names  under  his ;  that  the  deceased  then  wrote 
the  words  '*  Signed  by  me  in  the  presence  of  the  under- 
tigned^**  and  signed  his  name  in  their  presence;  he  then 
wrote  '^Witnessed  by  us  in  the  presence  of  the  testator  and 
Cadi  other,  July  the  third,  1848,"  and  the  witness  and  his 
daughter  then  signed  their  names ;  that  when  the  first  paper 
ao  completed,  the  deceased  put  it  aside  on  another 

roh,  viu  S  c 
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FxB.  26.  table,  and  proceeded  to  sign  the  others  successively,  in  like 
Sftacbc^  dee  ™*""cr,  and  they  were  respectively  attested  by  the  vritnesses 
in  like  manner.  The  four  papers  thus  executed  were  wills 
of  precisely  the  same  tenor,  bearing  the  same  date,  «nd 
written  in  the  same  way,  each  having  the  same  space  left 
at  the  bottom  of  the  second  side. 

Dr,  R.  PhUlimore  moved  for  probate.-— There  is  a  very 
small  blank  space  on  the  second  side,  in  which  it  is  just 
physically  possible  that  the  deceased  might  have  placed  his 
signature ;  but  there  is  no  room  for  that  and  the  attestation 
of  the  witnesses  too,  and  it  would  be  cruel  to  set  this  will 
aside,  under  the  Act.     The  deceased  was  a  lawyer. 


MOTIOK. 


DiCRXl. 


Motion 
rejected. 


Sir  H.  Jbnnbb  Fust. 

There  is  ample  space  for  the  ngnature  of  the 
deceased  at  the  bottom  of  the  dispositive  part  of  the  will ; 
the  question  is,  whether  the  place  of  the  signature  is  at  the 
foot  or  end  of  the  will.    I  cannot  say  that  it  is  so.     It  may 
be  very  cruel  to  refuse  probate  of  this  paper,  and  may  be  con- 
trary to  the  opinion  of  this  gentleman  himself,  and  pcvhaps 
of  other  lawyers ;  but  I  am  afraid,  according  to  the  doctrine 
held  by  this  Court  and  the  Superior  Court,  this  will  is  not 
signed  at  the  foot  or  end.   There  is  no  part  of  the  will 
immediately  above  the  signature  of  the  deceased  (as  stated 
by  the  Judicial  Committee,  in  Smee  v.  Bryer  *),  and  I  am 
sorry  to  say,  I  cannot  consider  the  signature  to  be  at  the 
foot  or  end  of  the  will,  on  mere  ex-parte  Motion.    I  most 
reject  the  Motion,  and  leave  the  parties  to  propound  the 
paper. 

Bowdkrt  Proctor. 


Administra-       jj,   ^pg^  G00D8   OP   Helen   Henderson,  Spinstsb, 
tion,  with  copy  ...  .        rr.i  .1  -    ..      1 

of  a    Scottish  i>JW3. — Motion,  ex-parte. — The  testatrix,  late  of  AberoMDi 

wilin^tedinN.B.,   died  18th  October,  1848,    domiciled  in  Scotland, 

the  practice  of  leaving  an  informal  will,  without  date,  wherein  no  ezeco- 

tiie   Court    of  tor  is  named,  but  at  the  end,  the  residue  is  disposed  (f^ 
Scotland.  ^ 
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(me-half  to  her  nephew,  J.'  F.  L.y  and  the  other  half  to  the  Feb.  86. 
children  of  her  late  niece.  J.  W.  T.  The  will  commences  „  '  . 
tons :  **  My  dear  after,  as  I  have  left  no  will  or  testament, 
knowing  that  mj  wish  will  he  attended  to,  I  therefore  say 
what  I  should  like  done  with  my  small  effects.  I  have  only 
the  £460  that  is  settled  in  India  and  the  £4(K)  in  bond  on 
A.  H/s  property,  and  my  house  in,  ftc,  and  my  half  of 
the  one  in,  ftc«,  all  of  which  I  wish  you  to  live  rent  [nc], 
and  in  case  of  your  death  to  be  divided  as  I  shall  hereafler 
name;"  and  then  followed  various  pecuniary  and  specific  le- 
gacies and  the  residuary  bequest.  Confirmation  of  the  will 
had  been  granted  by  the  Commissary  Court  of  Aberdeen  to 
the  sister  and  only  next  of  kin  of  the  deceased^  whereby 
she  was  appointed  executrix  dative  qud  nearest  in  kin  to 
the  deceased,  who  poesessed  no  property  in  which  she  had  a 
beneficial  interest  within  the  province  of  Canterbury,  but 
inasmnch  as  there  was  invested  in  her  name  in  trust  £500 
of  the  Book  Debt  Loan  of  the  East- India  Company,  it  was 
necessary  to  obtain  a  representation  to  the  testatrix  by  the 
anthority  of  this  Court. 

Dr*  Robertson  moved  for  administration,  with  a  copy  of  Motion. 
the  will  from  the  Court  at  Aberdeen  annexed,  to  the  sister 
and  only  next  of  kin,  without  requiring  the  renunciation 
of  the  residuary  legatees,  citing  (as  containing  the  principle 
of  grants  of  administration  with  foreign  wills)  Larpeni  v. 
Siiutry  ;*  Re  Cringan^f  and  Viesca  v.  D'Arambunul 

Sir  H.  Jbnnxr  Fust.  Dickik. 

The  Court  has  no  difficulty  in  acceding  to  this 
Motion.  There  might  be  a  doubt  whether  the  sister  was  or 
was  not  executrix ;  but  the  Court  in  Scotland  has  put  an 
interpretation  upon  the  will,  and  has  granted  confirmation 
of  the  will  to  the  sister,  whereby  she  was  appointed  execu- 
trix dative  qud  nearest  in  kin  to  the  deceased.  Let  the  Administn- 
Administration  pass.  ^"^  ^'"**^ 

Fmrgmkar,  Proctor. 

*  1  Haa-  E.  R.  382.  t  I  Hagg.  E.  R.  54a         |  2Curt.877. 
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FciL  91.  DiJfES  V.  CoKVWKLL  AKD  Ltosc — Jfolm.-— Mr.  £d- 

.  ~j^        mand  Waten,  the  dcccaicd  in  thb  cuise  (the  wdUlmown 

icffUce,     who  pit^prietor  of  the  Opeia  Hoofle,  Imt  late  of  Calais,  in  France), 

tetf  reooQAod  died  the  18ch  October,  1839,  baring  made  his  wiU,  with  a 

d^  6om«  jKNi  ofoodicil,  whereof  be  did  not  appoint  any  execotor  or  rcsidnary 


aa  Mtate  al-  ]e|nitee  in  trost,  bet  therein  named  his  three  sons  and  his 
Icgied  to  be  lo-     °  .  - 

•olTcnt,  allow,  daoghter,  Mrs.  Hind  (wife  of  G.  W.  Hind),  together  with 

rd  to  retract  his  grandsons,  W.  Comwdl  and  G.  F.  CoraweU,  reddnary 
tion,  and  to  l^^^'^®*-  ^^  December,  1839,  administration,  with  will 
uke  adroinb-  and  codicfl  annexed,  was  granted  to  R.  L.  Waters,  a  son  of 
ferener  to  'tbe  ^^^  deceased  and  one  of  the  residoarj  l^atees  named  in  the 


nominceof  ere-  will,  who  for  some  time  intermeddled  with  the  effects,  and 
tentine  tt*hm  ^^^  ^"  September,  1848,  leaving  some  part  nnadministered, 
aoKNiDt  of  debu  having  made  his  will,  appointing  his  wife  sole  executrix  and 
residuary  l^atee.   In  April,  1849,  the  other  two  sons  and 
the  daughter  (Mrs.  Hinds)  having  renounced  administration 
de  bonis  nan^  a  Citation  issued  at  the  instance  of  Mr.  W. 
Dimes,  a  creditor  of  the  estate  of  the  deceased  in  the  sum 
of  £40,  against  Messrs.  Comwell,  the  other  residuary  lega- 
tees named  in  the  will,  calling  upon  them  to  acoqpt  or 
refuse  administration  of  the  nnadministered  goods  of  the 
deceased,   or  show  cause  why  the  same  should  not  be 
granted  to  him,  Mr.  Dimes.     In  May,  1849,  before  the  re- 
turn of  this  Citation,  a  Citation  issued  at  the  instance  of  Mr. 
J.  W.   Lyon,  alleging  him  to  be  a  creditor  in  the  sum  of 
£16,079,  against  Messrs.  Comwell  and  also  against  Bin. 
Waters,  widow  of  Mr.  R.  L.  Waters,  calling  upon  them  to 
accept  or  refuse  administration,  or  show  cause   why  the 
same  should  not  be  granted  to  him,  Mr.  Lyon.    An  Act  on 
Petition  having  been  entered  into  between  the  Proctonof 
Mr.  Lyon  and  Mr.  Dimes,  the  Proctor  for  the  former  teor 
IHiO.  dered  to  the  Proctor  for  Mr.  Dimes  the  amount  of  Ui 

Nov.  27.  debt,  with  costs,  which  was  refused  by  the  latter,  who  con- 

tended that  he  had,  in  effect,  a  Decree  in  his  favour.  At 
the  hearing  of  the  Petition,  the  Court  directed  the  mittar 
to  stand  over,  intimating  that  some  third  person,  being 
a  creditor,  might  be  selected  and  approved  by  the  con- 
tending parties  to  administer  the  estate.  The  Proctor  for 
Mr.  Dimes  protested  of  a  grievance  and  of  appealing,  sod 


^ 
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was  assigned  to  prosecute  his  appeal  by  the  5th  of  De-       Fxs.  26. 

oember.  X)i,„e»  v. 

Creditors  interested  to  the  amount  of  £63,179  consented  ComwdL 
by  proxy  to  the  nomination  of  Mr.  W.  Lovell,  himself  a 
creditor  in  the  amount  of  £1^200,  as  administrator  of  the 
nnadministered  effects,  on  whose  behalf  application  was 
about  to  be  made  to  the  Court,  when  Mrs.  Hind  applied  to 
be  allowed  to  retract  her  renunciation,  and  to  take  adminis- 
tration de  bonis  non. 

Sir  /•  Dodsoih  Q*A.y  in  support  of  the  application;  Dr. 
Harding^  conireU 

Sir  H.  Jennbr  Fust.  JoDomaT. 

This  is  an  application  by  one  of  the  residuary 
legatees  to  be  allowed  to  retract  her  renunciation  of  the 
administration,  and  it  is  opposed  by  a  person  nominated  by 
credit6rs  stated  to  represent  debts  amounting  to  £63,000. 
According  to  the  practice  of  the  Court,  the  residuary 
l^atee  would  be  allowed  to  retract  her  renunciation.  A 
creditor  is  entitled  to  the  grant  only  when  no  other  person 
has  a  preferable  interest ;  and  it  cannot  be  said  that  a  resi- 
duary legatee  has  not  such  interest.  Part  of  these  debts  may 
be  contested  (the  estate  is  said  to  be  insolvent)  ;  but  if  not, 
I  cannot  say  that  the  case  is  so  clear  that  the  Court  can 
exclude  the  residuary  legatee  in  favour  of  a  creditor  who 
claims  the  grant  on  the  ground  of  her  renunciation.  I  am 
not  prepared  to  say  that  the  residuary  legatee  is  not  enti- 
tled to  retract  her  renunciation.  A  creditor  cannot  take 
but  on  the  renunciation  of  the  legatee,  and  she  applies  to 
retract  her  renunciation.  I  am  of  opinion  that  the  residuary 
legatee  is  entitled  to  administration,  with  will  and  coch'cil 
annexed,  de  bonis  non,  and  I  decree  administration  to  her      Administra- 

npon  her  retractinir  her  renunciation.  ^^^    ^     *« 

*^  ®  legatee. 

(No  order  as  to  costs.) 

Proctors : — GUmntf  for  Mrs.  Hind ;  PmfiUer,  for  the  creditors. 


iHibT. 


or  J( 


ISdO,  left  a  win,  dated  9lk  JaiMHy.  1841,  wilk  a  codkal, 
dated  6db  April.  1SI6.  «B  in  faia  on  had  writings  nd  dolj 
executed.  B j  kii  will,  ke  dtiiM*  his  rail  crtatfi^  Voge^ba 
cdiamwa^  with  a  ccftaza  adrowson,  to  his  traatecs,  John  Lowe  and 
Mi  fcsHMl  John  Wallis  ^k1  their  heiis^  npon  tnst  fiv  the  use  of  E. 
^aSSvi^^^'^''  aid  his  angns  fir  life,  ««pronded  that  his  said 
troateeSy  before  £•  J.  W.  receives  anj  pecuniary  benefit 
thereijum,  shall  have  paid  aO  hb  (teatator^s)  debts  and  oUi- 
catiaiiSy  in^^nAmg  the  falfihnent  and  eonpletion  of  all  his 

.  '^  esistinir  contracts  and  devises  thercinafter-nientioiied.  and 
ca  a  fcssBos- 

tioa  fcf  tke  dis-  ihall  have  otherwise  folfiUed  his  intentions  and  oompleled 
Pjl^^^j^*^"*^  wath  woriu  as  he  shoold  be  proaecating  at  the  time  of  his 
deaths  and  after  the  deoeaae  of  the  said  &  J.  W^  and  sob- 
ject  to  pigment  of  his  debts  and  fnlfilnient  of  his  oontncti^ 
totheofeof  the  eldest  son  of  £.  J.  W.  fiv  Hie,  with  remain- 
der to  his  other  sons,  and  with  divers  remainders  over." 
The  testator  further  declares  that,  '*  before  any  one  thcnin 
named  should  be  entitled  to  any  renti^  profits^  or  other 
emolaments  from  his  estates,  his  will  was,  that  (Hit  of  sodi 
rents  and  profits  all  his  debts  and  all  incombrances  oo  the 
estates  should,  by  the  said  John  Lowe  and  John  Wallis,  and 
their  heirs,  be  paid  and  discharged,  as  well  as  all  his  coo* 
tracts  completed,  and  the  properties  respectively  paid  for." 
And  he  further  directs  that,  <*  if  there  should  be  any  debt 
due  on  his  estate  at  the  time  of  his  death,  his  trustees^  after 
applying  the  rents  and  profits  for  the  paymoit  of  the  inte- 
rest on  such  debt,  should  be  at  liberty,  should  such  renti 
and  profits  be  insufficient  to  discharge  the  same,  to  do  le 
from  the  profits  of  his  mines  or  other  property.**    And  he 
further  appoints  the  said  John  Lowe  and  John  Wallis  execs* 
tors  in  the  words  following:  ''Lastly,  after  the  death  of 
my  mother,  the  payment  of  all  my  debts  and  obligatioBib 
and  the  fulfilment  of  all  my  contracts,  those  now  pending  or 
which  I  may  hereafter  make,  my  will  is,  that  the  said  John 
Lowe  and  John  Wallis,  and  their  heirs,  shall,  qfier  dMf 
proving  my  will  as  executors  in  trusi,  which  I  hereby  wuie 
and  appoint  them  [the  words  in  italics,  interlined,  with  the 
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teatator's  inidaU,  are  amongst  the  alterations  recited  in  the  Fib.  26. 
attestation],  pay  over  or  yield  up  all  the  rest  and  residue  of  jy-.  ^ 
my  chattel  property^  money,  and  effects  unto  such  person 
as  then  may  be  entitled  under  this  my  will  to  the  use  for 
the  time  bang,  and  the  rents,  and  profits,  and  issues  of  my 
estate  as  hereinbefore  limited."  Mr.  Lowe,  one  of  the 
ezecators  and  trustees,  died  subsequently  to  the  date  of  the 


The  codicil  commences  immediately  after  the  will,  and  is 
wfitten  partly  under  the  end  of  the  will,  and  partly  on  the 
margin  of  the  first  page  of  the  will :  it  is  signed  by  the  tes- 
tator on  the  first  side  as  well  as  at  the  end.  It  commences 
**  Place,  April  6,  1846,"  and  contains  a  disposition  of  the 
reaidae  of  the  testator's  chattels  '^  which  may  remain  afler 
his  trustees  should  have  paid  all  his  debts."  He  declares 
that  that  part  and  what  was  written  on  the  other  side  he 
made  ^as  a  codidL**  The  continuation  of  the  codicil, 
written  in  the  margin  of  the  first  page  of  the  will,  com- 
mences as  follows :  •'  Place,  April  6,  1846.  The  following 
additions,  or  alterations,  or  codicil  to  my  will  I  make  partly 
in  ooDsequence  of  the  death  of  one  of  my  trustees,  and  the 
iU  health  of  the  other,  and  I  hereby  appoint  in  their  stead  to 
be  the  trustees  of  this  my  will  and  codicil  Thomas  Cabbell, 
of  the  Middle  Temple,  in  the  City  of  London,  Esquire, 
sod  James  Henry  Meredith,  of  Stonhouse,  in  the  county  of 
]>evon.  Esquire  ;"  and  the  testator  thereby  gives  and  devises 
to  them  all  his  real  estates  and  other  property,  to  enable 
them  to  carry  out  his  intentions  **  in  the  same  way  as  in 
this  will  he  has  appointed  John  Lowe,  Esquire,  and  John 
WaUis,  clerk ;"  and  further,  he  bequeaths  to  the  said  John 
Wallis  £500,  **  being  the  same  sum  which  he  would  have 
had  if  he  had  executed  the  trusts  of  his  will.'* 

Mr*  Thomas  Cabbell  died  in  the  testator's  life-time.  The 
personal  property  is  of  the  value  of  about  £100,000.  The 
question  was,  whether  Mr.  Wallis's  appointment  was  not 
rerdud,  and  whether  Mr.  Meredith  was  not  entitled  to 
probate  as  the  surviving  executor  substituted  in  the  codicil. 

Air  J»  DodiOH,  Q.A.,  moved  for  probate  of  the  will  and  Monov. 
oodidl  to  Mr.  Meredith,  as  the  surviving  Substituted  execu-^ 
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Fn.  dfl      tor,  aooordiiig  to  the  tenoar  of  the  oodidl.    The  direction  to 


fMT  his  debts  would  oonstiUite  his  tmstees  executorsy  and 
Mr.  Wallis,  in  whose  stead  Mr.  Meredith  is  appointed,  was 
executor  aooofding  to  the  tenonr  of  the  will. 

Sift  H.  Jftnftft  FrsT. 

Mevrs.  Lowe  and  Wallis  are  expressly  nominated 
IB  the  wiD  execiitors  in  trust,  and  they  woald*  under  the 
t<n»  «f  the  will,  be  execotors  in  trast  of  the  peraonal  pro- 
pcm,  as  wyH  as  of  the  real  estates     The  qneatioo  is,  what 
tttlWcActeftheonfidl?     He  thereby  recites  that  he  had 
bv  hs  w£I  apyiined  MesHS.  Lowe  and  WaDia  trusteWi 
ani  I   rwf  Pt  b«t  consider  that  he  had  iqipointed  then 
<xixmft3f  >  a^ut  Jay  to  the  tenonr  as  to  the  real  andpersonil 
peiitwiti  ;  sod  ImBz^  at  the  whole  tenonr  of  the  di^MMi- 
txHt  11^  ^wcik  tlW  real  and  the  pctwial  property,  I  consider 
t^o^  Vt  d«  cuJBcS.  Messrs.  Cabbefl  and  Meredith  were  sob- 
jCrTjcot!^    Mr  Messrs..  Lowe   and  Wallis.  who  had    been 
jyp^tnoiii  <A<iiiaw>  aLimdiug  to  the  tenonr  by  the  will,  aod 
v^fckMif  jpwiatBBcnt  as  soch  s  TeckBd  by  the  codicil.    Under 
:M«f  ctrcimKeHiccs^  I  ua  of  opiiwm  that  the  appointment 
lie  Hr.  WiJi>^  jif  exscusar  is  reroked,  and  that  Mr.  Mcv^ 
Jl^  r«  w.o«ctiQ»i  iir  firm,  and  theicfme  he  ia  entitled  to 
prv6iioe  Jt  rr«f  w-: -  ml  OKficT.  as  smniiing  execntor.    Bot 
^  muT  Sf  prroiikmc  dbtt  Mr.  WsEis  sbonld  renounce,  as  a 
^ificuIcT  oniT  iifnni^sr  jrtae.  &r  the  case  is  not  altngcther 


—     be  T«CB  iinwjw  «^  TaoMjk»  TxKX  WBC.— -Mrfasn,  cr« 

MErte: — T!ie  oescsfitir  oied  *n  lS<tS.  hnnar  dulT  executed  las 

will  Iiaii  ^M«s  win,  bearrnii:  vlufie  in  1^7.   wiisneiic  he  appointed   £.  M^ 

''^  ?  2!  ^- 5-  «»i  ^  *5n»«i»  v:.  M.  T .  execMBR.    By  it  he  be- 
wntow  'jc   a«  *  \^ 

f^txeatheii  the  r«*siiuie  «jc  lis  real  aod  pn.i  snnil  cstsAe  to  ms 

execiitors  is  ttuac,   waiisc  his  lim^boer  sbonld  be  under 

aoc  '  jB^^ona  tw<nCT*<ne.  and  umnaeneiL  a»  pay  i»  Ins  wife^  fiir  ISk, 

Jimaad  f^BB^^Mom^  w&iowhaiid^  the  whoie  oii  the  vents  and 
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thereof  for  the  maintenance  of  herself  and  their  daughter,      Fkb.  26. 
and  on  the  latter's  attaining  twenty-one,  or  marrying  under      7»T7"V_- 
that  age,  upon  trust  thenceforth,  during  the  life  of  his  wife, 
or  so  long  as  she  should  continue  his  widow  and  unmarried,  widowhood, 
to  pay  to  her  one-half  of  the  said  rents  and  income ;  but  in  ^i^^    continu- 
the  event  of  and  afler  her  second  marriage,  then  to  pay  her  ing  to  adminit- 
daring  her  life  an  annuity  of  £500  for  her  separate  use  ;  i^'erbers^econd 
and  MB  to  the  other  moiety  of  the  said  rents  and  income,  or  marrisRe,—  the 
the  whole  thereof,  after  the  second  marriage  of  the  wife,  {^e^'^m  wm 
subject  only  to  her  aforesaid  annuity  of  £500,  in  trust  for  not    a    ceaaat 
Us  daughter.    On  the  I2th  April.  1844,  Letters  of  Admi-  f^^' ;ue"p„'cl 
■ifCrstion,   with  the   will  annexed,  Were   granted   to  the  tice  in  future. 
widow,  E.  M.  and  W.  S.,  two  of  the  executors  and  residuary  '®  ^^^?J  ^^^® 
kgatees  in  trust,  having  renounced,  and  C.  M.  T.,  the  other  caves     should 

executor  and  residuary  legatee  in  trust  (then  in  India)»  fn"'^"So^.h^JJ,d 
having  been  duly  cited.  The  deceased's  effects  were  sworn  only. 
under  £30,000 ;  an  Inventory  was  exhibited  and  the  sure- 
ties justified.  On  the  2nd  October,  1844,  the  widow  inter- 
married with,  and  is  now  the  wife  of,  Charles  Lushington, 
Eiq.,~M.P.;  the  daughter  of  the  deceased  is  also  married. 
There  was  no  limitation  of  the  grant,  and  Mrs.  Lushington 
00Qtinue4  to  administer  the  estate  as  far  as  she  could  ;  but 
it  was  found  insufficient  to  pay  the  debts,  and,  on  making 
op  the  accounts,  with  a  view  to  applying  to  the  Stamp  Office 
fiir  a  return  of  the  £400  paid  for  the  duty  on  the  grant  of  the 
Letters  of  Administration,  the  effects  were  found  to  exceed 
£SO,000,  and  the  Commissioners  cf  Stamps,  therefore,  re- 
quired that  the  Administratrix  should  he  re-sworn;  that 
there  should  be  a  fresh  inventory  and  new  security ;  and 
that  the  additional  probate  duty  should  be  paid,  before  any 
part  of  the  duty  was  returned.  On  the  llth  December, 
1849,  Mrs.  Lushington  was  re-sworn  administratrix  under 
£86,000.  But  it  was  objected  in  the  Registry  that  the  for- 
mer grant  was  a  cessai  grant,  and,  consequently,  that  every 
thing  done  by  Mrs.  Lushington  after  her  marriage  was  in- 
valifl* 

Dn  Addams. — I  deny  that  this  is  a  cessat  grant.     It  is  Motion. 
not  limited  to  the  widow  during  widowhood ;  it  is  general 
in  ita  terms.     The  only  question  is,  whether  the  Court  is 

VOL.  VII.  3   D 
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Fn.  28L      adlcd  opoo,  ex  €fiem,  to  dedare  the  grant  Toid.     Re  Co*-' 


SiK  H.  JmsvMM  Fust. 

This  is  a  new  cue  in  its  dramislaiicn.  Thegnoit 
is  in  these  words :  *<  To  Jalia  Jane  Tecd^  widow  and  relict 
of  the  deceaifd,  and  one  of  the  residoaij  legatees  daring 
life  or  widowhood  named  in  the  said  wilL"     There  is,  there- 
fore, no  limitation,  these  words  being  only  a  mere  description 
of  the  legatee  who  is  to  take  the  grant ;  diere  is  no  limita- 
tion in  the  grant  itiel£    As  the  estate  is  insolvent,  no  in- 
convenience would,  perhaps,*^  arise  in  this  case  if  the  Coort 
were  to  hold  that  the  administration  ceased  on  the  second 
marriage,  and  unless  inconrenienoe  woold  aiiae  in  other 
cases,  the  Coort  will  direct  that  in  fatore  snch  grants  of 
administration  should  be  limited  during  widowhood,  and  if 
this  grant  had  been  so  limited,  it  would  have  ceased  on  the 
second  marriage,  and  I  do  not  see  why  it  should  not  be  la 
Unless,  therefore,  upon  communication  with  the  Rcgistna^ 
I  find  that  any  inconvenience  should  suggest  itself  I  viD 
direct  that,  in  future,  the  grant  of  administration  with  wiD 
annexed,  in  such  cases,  shall  follow  the  grant  of  probste  of 
the  will,  and  when  made  to  the  widow,  as  one  c^  the  M- 
Motion         duary  legatees,  it  shall  be  limited  during  widowhood.   lo 
gnni^'  the  present  case,  under  the  special  circumstances,  let  the 

Administration  pass. 

Tebbt,  Proctor. 


Inreniorysnd  Bailet  o.  Brtstowe. — ProiesU — ^This  was  a  businesi  of 
Ai^imTf  the  ^^^"fi  James  Bristowe,  Attorney  of  Olivia  Bailey,  widow, 
relict  of  a  to  bring  in  an  Inventory  and  Account  of  the  effects  of 
denr*^br«S)"  'T^o"^*  Bailey,  deceased,  of  Newfoundland,  promoted  hf 
to  whom  Ad-  the  said  Olivia  Bailey ;  to  which  Citation  Mr.  Brietowe 
blld  be'***^"  appeared  under  protest,  on  the  ground  that  it  was  not  con- 
ed on  her  be-  petent  to  this  Court  to  require  an  Account  between  prio* 
half,  cited   by  cipal  and  agent* 

•  4  Hagg.  £.  R.  360. 
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The  Act  on  Protest  allured  that,  in  1835,  Letters  of  Ad-      Feb.  26. 
ministration  of  the  deceased's  effects  ivere  granted  by  this      BaUeyy 
Court  to  James  Bristowe  the  elder  (since  deceased)  and      Bristowe. 
James  Bristowe  the  younger,  as  the  Attorneys  of  Mrs.  Bailey,  b^r  iq  exhibit 
reHct  of  the  deceased,  for  her  use,  she  then  residing  at  New-  !•  ^^  A-*  *P- 
foandland,  until  she  should  apply  for  administration ;  that  it  is  Protest,  alleg- 
oompetent  for  her  to  obtain  such  administration,  and  thereby  ing    that  this 
revoke  the  appointment  of  Mr. Bristowe  as  her  Attorney,  or  ju^iiiiction  "to 
to  appoint  another ;  and  that  the  acts  of  Mr.  Bristowe,  as  require  an  Ac- 
her  Attorney,  are  in  law  to  be  considered  as  her  acts;  Mi!clpal*^md 

The  Answer,  on  the  part  of  the  widow,  alleged  that  Agent:— Held, 
Measrs.  Bristowe  had  executed  the  administration-bond,  ™,'^  bMmd 
whereby  they  covenanted  to   render    an   Inventory  and  to    exhibit   I. 
Acooanty  which  had  not  been  done;  and,  although  frequent  ^d  A.,  and  hi» 
applications  had  been  made  on  behalf  of  Mrs.  Bailey  to  Mr.  ruled. 
Briatowe,  jun«,  for  an  account  of  the  property  of  the  de- 
eeased  received  and  administered  by  him,  he  had  neglected 
and  refused  to  render  the  same,  and  had  never  accounted 
with  her  for  any  part  thereof;  and  that  it  is  within  the  un- 
doabted  jurisdiction  of  this  Court  to  call  for  an  Inventory 
and  Account  firom  all  persons  acting  as  administrators  at  the 
suit  of  any  person  having  an  interest. 

The  Reply  submitted  that  the  bond  was  executed  by 
Messrs.  Bristowe  as  the  Attorneys  of  Mrs.  Bailey,  and  that 
its  true  intent  was  to  protect  creditors  and  others  having 
an  interest  in  or  daim  against  the  estate,  not  to  protect  the 
bterest  of  Mrs.  Bailey  against  her  own  agent. 

Dr.Bmfford,  in  support  of  the  Protest— Mrs.  Bailey  Argumekt. 
should  take  the  usual  course  of  revoking  the  appointment 
of  her  Attorney,  and  apply  for  the  administration  herself. 
Tina  it  a  case  prima  imprcisionis.    Such  an  attempt  was 
never  made  before. 

Dr*  Jenner^  in  support  of  the  Citation,  referred  to  two 
instances  in  which  Decrees  had  been  issued,  under  the  same 
drcnmstancesy  with  the  sanction  of  Sir  John  Nicholl. 

Sir  H.  Jbnnxr  Fust.  Judqmxiit* 

Independently   of  those   cases,   I   think   that  an 
Attorney,  who  takes  an  administration  in  the  name  of  ano- 
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Feb.  26.      ther,  miut  itill  bring  in  an  Inventory  and  AcamaU     This 
p^lf^  T.     ^^^^  ^<^  heretofore  in  the  habit  of  reqairing  an  Inventory 
Brisiowe.      and  Account  ex  qfiSda^  and  1  am  not  aware  that  it  has  not 
that  pover  now  ;  but  I  am  of  opinion  that  the  Ccmrt  is 
bound,  at  debiio  juttiiue^  to  call  upon  this  parQr  to  exhibit 
an  Inventory  and  Account     The  widow  has  a  right  to  have 
a  comstat  of  the  funds  in  the  hands  of  her  Attorney  (who 
gave  the  bond  in  his  own  name),  in  order  to  aee  what  he 
has  done  with  the  funds ;  whether  the  d^its  have  been  paid 
Of  not,  and  what  funds  remain,  before  she  takes  upon  her* 
self  the  administration  of  the  property,  that  she  may  deter- 
mine whether  she  will  take  upon  hersdf  the  administiation 
or  not.    In  the  cases  cited,  the  AdministratioD  oeaaed  eo 
the  return  of  the  party  to  England ;  this  is  a  stronger  case. 
It  is  said,  the  proceeding  shows  distrust :  there  may  or  may 
not  be  ground  for  distrust;  but  the  Court  would  not  refiue 
to  interfere  for  the  protection  of  the  widow*     I  have  no 
Protest  over-  hesitation  in  overruling  the  Protest,  and  condemning  tiis 
party  who  appears  under  Protest  in  the  costs  ;  I  assigo  lun 
to  appear  absolutely,  and  to  exhibit  an  Inventory  aid 
Account  by  the  Caveat  day  next  month. 

Procton : — MumdeU,  for  the  widow ;  Seurbdk^  for  the  attomej. 


A  party,  ad-      Lait  v,  Bailbt. — Act  oh  PetUUm, — A  suit  under  tbii 

mitted  a  pau.  ^j.|g  ^^  depending  in  this  Court,  when  the  Proctor  for 
per,  on  a   re-  r  o  .  .      «  l 

presenution  of  William  Lait,  the  party  proceeding,  having  withdrawn^  ^ 

P^oct  ^^  %^^^  (Lait)  was  admitted  to  sue  in  formd  pauperisf  the  ProcW 

ed    to   him, —  for  the  other  party   waiving  his  objection.     The  Proctor 

diflpaupered—  assiirned  him  prayed  to  be  heard  on  his  Petition,  in  objec- 
The  mere  fact    .*,.,"    -^  .       .  ^     ^     \         1;. 

of  a  party  not  tion  to  Lait  being  permitted  to  prosecute  vn  forma  fonnfff^ 

being  worth  gnjj  that  the  Court  would  dispauper  him. 
flcient,  where  '^^^  Petition  alleged  that  Lait,  under  the  will  of  the  de- 
circumstances  ceased  in  the  cause  set  up  by  the  other  party,  dated  1829, 
lity  to  carry  on  ^^^  ^^  devise  of  a  freehold  house,  value  several  hundred 
a  suit,  to  en-  pounds,  and  under  the  will  set  up  by  himself,  dated  18S0, 
privilege  of  su-  ^^  ^^^^  ^  devise  of  a  freehold  house  of  considerable  value, 

ing  in  formd  and  also  the  residue  of  the  deceased's  propertyi  amoontiDg 
pauperis. 
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t0  £800 ;  ^Ihat  he  might  faiae  funds  for  carrying  on  the  suit  ^xn;  V6. 
by  mortgaging  br  selling  the  interest  he  had,  whichever  jr^  ~^^. 
will  it'  prdDounced  for;  that  he  was  in  the  receipt  of  a 
teparate  income  of  £40  per  annum,  arising  from  the  rents  of 
boiiaesj'thal  his:  wife  «nd  daughter  are  dressmakers, '  he 
participating: in  their  income;  and  that  he  had,  so  late  as 
September  last,  goods  of  some  value. 

-Hie  Answer  o£  the-pauper  (in  the  form  of  an  affidavit) 
stated  that  he  had 'sold  -his  interest  in  the  freehold  house  to 
•Be  Wm*  Pope;  that  it  would  be  inipossible  to  borrow 
money 'Upon  the  residuary  bequest  in  the  will  of  16S0,  no 
ptthute  having  been  granted;  that  the  rents  of  houses 
nferred  to  are  bequeathed  to  his  wife  independent  of  him; 
that  although  his  wife  and  daughter  endeavour  to  maintain 
themselves  by  nee^eworki  their  employment  is  so  preca- 
liotis  as  to  be  insufficient  to  procure  for  them  all  the* neces- 
saries of  life;  and  that- he  hath  no  goods  or  chattels  what- 
sver  aforesaid. 

The  Reply  of  the  Proctor  alleged  that  the  purchase  of  the 
freehold  house  by  Wm.  Pope  was  as  the  agent  of  Lait>  who 
repaid  him  the  deposit  money ;  and  that  Lait  completed  the 
purchase  on  bis  own  behalf. 

The  Rejoinder  denied  that  Pope  was  Lait's  agent  in  the 
purchase  of  the  house,  the  reversion  of  which  was  re- 
bought  of  him  by  Mrs.  Lait/  with  money  given  to  her  by 
her  mother  for  that  purpose. 

Dr.  Sionettreet^  on  behalf  of  the  Proctor,— who  had  felt  it  Amomkmt. 
to  be  his  duty  to  lay  the  facts  before  the  Court,  believing  that 
the  party  had  been  improperly  admitted  a  pauper, -^upon 
the  four  grounds  set  up  in  the  Act  on  Petition,  supported  by 
affidavits^  submitted  that  Lait  possessed  property  which  dis- 
entitled him  to  the  privilege  he  claimed  ;  citing  Lovekin  v. 
Edwards.* 

Sib  H;  Jkknsb  FtrsT.  JoDaMmv. 

I  am  quite  satisfied  that  the  party  is  not  entitled 
to  the  privilege  of  suing  as  a  pauper  from  the  joint  affidavit 

*  1  Phill.  179. 
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Fu.  20.      of  Pope,  Smith,  and  Legge ;  the  first  of  whom  makes  oath 
F^if  y  Bitiln  ^^^^»  ^^  1841 9  he  attended  a  sale  by  auction,  held  by  the 
assignee  of  Lait  (then  adjudged  a  bankrupt),  of  some  pro- 
perty belonging  to  him,  by  the  directions  of  the  wife  of 
Lait,  as  his  agent,  and  there  bid  for  and  purchased  a  free- 
hold cottage,  and  paid  a  portion  of  the  purdiase*moiiey, 
which  was  afterwards  repaid  him  by  Lait,  who  completed 
the  purchase  by  paying  the  remainder  of  the  money,  as  he 
was  informed  by  Lait;  and  Legge  makes  oath  that  Uut 
subsequently  resided  at  that  cottage,  and  that  he  sold  some 
of  the  household  fumhure  there  by  auction  for  £18,  the 
greater  part  being  bought  in  by  Lait,  and  was  then  in  his 
possession  at  the  cottage,  and  worth  £90;  and  that  Lait 
afterwards  employed  the  deponent  to  let  the  cottage  at  the 
yearly  rent  of  £18,  but  that  he  had  not  yet  obtained  a 
tenant ;  and  Smith  makes  oath  that  certain  houses,  which 
Lait's  wife  claims  as  belonging  to  her,  are  let  at  rents  pro- 
ducing £70  per  annum,  and  which  are  paid  to  the  agent  of 
Mrs.  Lait*    Against  this  affidavit  we  hare  the  affidavit  ci 
Lait  and  his  wife,  and  I  have  no  doubt  that  there  has  been 
some  arrangement  between  the  parties,  by  which  Mrs.  Lait 
is  the  ostensible  proprietor  of  the  house,  and  her  husband 
lives  with  her,  and  by  her  and  her  daughter  is  maintained. 
These  affidavits  show  that  Mr.  Lait  has  not  established  the 
fact  which  he  is  bound  to  establish,  namely,  that  he  is  entitled 
to  carry  on  this  suit  not  out  of  his  own  means,  and  by  the 
labour  of  others.     He  is  not  merely  to  show  that  he  is  not 
possessed  of  five  pounds,  after  the  payment  of  his  just  dd)ts 
(though  that  is  the  form  of  the  oath),  but  that  he  is  in  such 
a  situation  that  he  is  entitled  to  carry  on  the  suit  at  the 
expense  of  others,  by  which  the  adverse  party  may  be  pre* 
TbejMitydit-  judiced  if  Mr.  Lait  fails  in  establishing  his  case.      I  am 
paapered.         clearly  of  opinion  that  he  is  not  entitled  to  be  admitted  a 
pauper,  and  I  rescind  the  Decree  of  the  Court  admittiog 
Mr.  Lait  a  pauper,  and  assigning  him  Proctor  and  Comiscl; 
and,  if  he  thinks  proper  to  prosecute  the  suit,  he  must  do 
so  at  his  own  expense. 

A,  Fentan,  Proctor. 
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comMotp  eoutt  of  uottnoit. 

FSBBUARY  28.  By9^Dag. 

DxTEBBUX  V.  Dbtbrbux. — Allegation, — This  was  a  suit      Pnustice.  — 

by  the  wife  airainst  the  husband  for  a  divorce  by  reason  of  I?  •  ■"'*  l?^ 
'  ^  diyorce  by  the 

bis  cruelty.  The  Libel  was  admitted  in  pctnam,  the  has-  wife  against  the 
band  not  appearing,  and  being  in  contempt.  An  Allegation  {'"'^'^^t  ^^ 
of  Faculties  was  now  offered.  contempt,  and 

I>r.  R,  PhilUmortt  for  the  wife,  moved  its  admission. —  theproceedinga 
This  being  a  proceeding  in  poenamt  the  question  is,  whe-  iSgin  peaum^ 

ther  we  should  examine  witnesses,  the  party  being  in  con-  an  Allegation  of 

Faculties  ean- 

"OP*-  not   be    taken 

prooomftuo^Xmt 

DB.LC8HINOTON.  r^Sj^"* 

Tour  Allegation  is  entitled  to  be  admitted,  but  I  JooaifiirT. 
cannot  take  it  as  true.  [PhiUimore. — Are  we  to  examine 
witnesses  under  these  circumstances  ?]  If  you  do  not,  I 
camuyt  assume  the  truth.  If  a  Libel  is  admitted  in  pcenam, 
jou  must  prove  it  afterwards.  It  is  impossible  I  can  assume 
the  truth. 

(Allegation  admitted.) 


Bbowk,  bt  hbb  Guabdian,  v.  Bbown. — AllegaHon.^^      Practice.  — 

This  was  a  suit  commenced  by  the  wife  against  the  husband,  ^"^?*  m  to  the 

,  ^  admission      of 

charging  him  with  the  commission  of  adultery.  A  Libel  had  averments,  in  a 
been  admitted,  and  a  defensive  Allegation  by  the  husband.  P'®*  h^^^Sit 
An  AUegation  was  now  offered  on  the  part  of  the  wife,  re-  of  witnesses,  of 
^onaive  to  the  husband's  Allegation,  and  exceptive  to  the  PJ^"  ^r^^ 
credit  of  some  of  his  witnesses.    It  pleaded  as  follows : —    tion. 

1.  That  the  husband  has,  by  himself  and  also  by  W.  D.,  his 
attorney,  and  also  by  H.  B.  R.  and  R.  G.,  or  one  of  them,  acting 
as  his  (the  husband's)  agents,  by  means  of  payment  and  pro- 
mises of  money,  and  threats  and  intimidations,  induced  and  pre- 
vailed upon  G.  W.  T.,  examined  as  a  witness  on  his  Allegation 
(dated  8th  June,  1849)*  falsely  to  assert  the  truth  o(  and  to 
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FxB.  28.      become  a  witness  to  prove,  the  contents  of  the  said  Allegation, 
~"         or  such  parts  thereof  to  which  he  has  been  designed  as  a  witness. 

b!^'      2-  '^^^  ^^^  ^^  ^-  ^-  ^^  ^-  ^-  ^>  0'  OBA  ^  ^^°^*  *<:^ 
therein  as  the  agents  and  with  the  knowledge  of  the  husband, 

amongst  other  things,  for  the  purpose  of  preventing  J.  T.,  A.  G., 
and  £.  P.,  witnesses  examined  on  behalf  of  the  wife,  from  giving 
evidence  on  her  behalf  in  thia  cause,  have  by  themselves  or  by 
means  of  T.  G.,  a  witness  examined  in  this  cause  on  bdudf  of  the 
husband,  and  of  the  said  R.  G.,  threatened  to  inatitate  criminal 
proceedings  against  them  for  conspiracy  and  peijory,  in  reapect  dL 
the  proceedings  in  this  cause,  if  they  or  either  of  them  gave  evi# 
dence  herein  for  the  wife ;  and .  that,  previous  to  the  examsnatioa 
of  the  said  G.  W.  T.,  in  support  of  the  husband's  Allegation,  tl|e 
said  W.  D.  delivered,  or  caused  to  be  delivered^  to  the  said 
G.  W.  T.,  an  undertaking  or  promise  in  wridng  to  the  following 
*  effect :  "  I  do  hereby  promise,  in  consideration  of  G.  T.  becoming 

a  witness  for  the  defendant  in  an  action,  '  Brown  o.  Brown,'  to 
withhold  proceedings  against  J.  W.^  A.  G.,  and  E.  P.«  for  conSpi- 
mcy  or  perjury;"  that  such  undertaking  or  proniiae  was  sub- 
scribed by  W.  D.,  and,  if  not  lost  or  destroyed,  ia  now  in  ths 
custody  or  possession  of  the  said  G.  W.  T.,  and  that  a  draft  or 
copy  thereof  is  in  the  custody  or  possession  of  the  said  W.  D^  or 
H«  B.  R.,  and  that  the  *'  G.  TJ'  mentioned  therein,  waa  andia  lbs 
said  G.  W.  T.,  a  witness  examined  in  this  cause,  and  that  ^j  thf 
words  *'  becoming  a  witness  for  the  defendant  in  an  fCtioo, 
'  Brown  v.  Brown,' "  was  and  is  meant  the  said  G.  W.  T.  becom- 
ing a  witness  for  the  husband  in  this  cause ;  that  by  J.  W.,  A.Gn 
and  £.  P.,  are  meant  persons  of  those  names  witnesses  f-rt^n>|paii 
in  this  cause.  3.  That  the  said  G.  W.  T.,  several  times  af^ 
the  commencement  of  this  suit,  endeavoured  to  extort  money  from 
W.  S.  and  L.  H.,  mentioned  in  the  adverse  Allegation,  by  amoqgst 
other  things  threatening  to  make  his  wife  (thereby  meaning  J.  T., 
in  the  said  promise  or  undertaking  called  J.  W.)  say  or  dedve 
that  what  she  had  stated  in  her  examination  as  a  witneaa  in  thb 
cause  was  untrue ;  that  on  or  about  the  9th  April,  1849,  the  mafk 
G.  W.  T.,  who  ha^d  previously  made  similar  demands  on  airf 
threats  to  the  said  L.  H.,  went  to  the  said  W.  S.,  at  &C.,  and 
demanded  money  of  W.  S.,  and  on  his  refusing  to  comply  with 
auch  demand,  he  (G.  W.  T.)  threatened  to  go  to  the  said  W.  D., 
and  to  obtain  money  from  him ;  that  on  the  same  day,  the  wiA 
G.  W.  T.  went  to  the  husband,  and  received  monej  from  him  fat 
or  on  account  of  tlus  cause  and  of  his  evidence  herein,  and  thal^ 
since  such  time,  the  said  G.  W.  T«  has  received  conaideriUetmiii 
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of  nunmj  from  the  haslwDd  and  W.  D.,  solely  by  reason  or  on  Fcb.  28. 
account  of  this  canse  and  of  his  evidence  herein ;  that  shortly  pre-  Bromn  v 
fiooa  to  his  examination  as  a  witness  in  this  cause,  6.  W.  T.  Brown! 
nceiTed  from  the  said  W.  D.,  or  from  some  other  person  unknown 
to  the  party  proponent^  acting  as  the  agent  of  the  said  fV,  D,,*  the 
sum  of  £50^  expressly  on  account  of  his  then  undertaking  to  be 
examined  as  a  ^tness  in  this  cause,  and  to  give  evidence  for 
the  husband.  4.  That,  on  or  about  the  14th  January,  1850,  at  a 
pnbUe  house,  called,  &c.,  the  said  G.  W.  T.  admitted  and  declared, 
in  the  presence  of  several  persons  of  good  faith  and  credit,  that 
sinee  the  refusal  of  the  said  W.  S.  to  comply  with  his  demand  for 
money,  pleaded  in  the  preceding  article,  he  had  often  received 
•oms  of  money  from  or  on  account  of  the  husband  and  W.  D.  for 
hie  evidence,  or  on  account  of  this  cause,  and  that  he  had  on  one 
oeeasion  received  the  sum  of  £50  through  the  hands  of  the  said 
W.  D.  on  account  of  this  cause,  and  that  the  said  6.  W.  T.  has 
on  many  other  occasions  made  declarations  and  admissions  to  that 
or  the  like  effect.  5.  Pleads  the  general  character  of  G.  W.  T., 
that  he  is  unworthy  of  credit,  and  a  person  of  bad  character. 
6 — 8.  Plead,  in  contradiction  to  the  adverse  Allegation,  the  gene- 
nl  good  character  of  certain  witnesses  examined  on  the  Libel. 
9.  Pfeads  in  answer  to,  and  explanatory  of,  the  adverse  Allega- 
lioD,  that,  soon  after  the  commencement  of  the  proceedings  in 
tliie  canae,  and  more  particularly  after  the  admission  of  the  Libel, 
the  nid  W.  D.,  the  attorney  of  the  husband,  and  acting  on  his 
bdial^  and  with  his  knowledge,  combined  and  confederated  toge- 
ther with  the  said  H.  B.  R.,  R.  G.,  and  T.  G.,  by  undue  means 
Old  threats  and  intimidations,  and  offers  of  money,  to  prevent  the 
said  A«  G.  and  E.  P.,  and  the  said  J.  T.,  from  attending  to  give 
thdr  evidence  in  this  cause,  and  that  in  order  to  defeat  such  com- 
bination and  confederation,  the  said  A.  G.,  E.  P.,  and  J.  T.  were 
removed  and  taken  to  the  place  mentioned  in  such  Allegation,  to 
aeenre  tlieir  production  as  witnesses  in  this  cause,  during  the 
whole  of  which  tim^  they  were  followed  and  watched  by  persons 
ames  are  unknown,  acting  as  the  agents  or  in  behalf  of  the 
and  W,  D,,  and*  who  by  offers  of  money  and  threats  of 
ciindnal  prosecution  against  the  said  A.  G.,  E.  P.,  and  J.  T.,  con- 
stantly endeavoured  to  prevent  them  from  attending  to  give  their 
evidence  in  thia  cause.  10.  That,  previous  to  the  production  of 
H.  H.  and  M.  H.,  her  daughter,  as  witnesses  in  this  cause  on 
hdialf  of  the  husband,  they  severally  offered  to  give  evidence  on 

*  The  voids  in  ita&ct  were  expunged  by  direction  of  the  Court 
VOL.  Til.  3  R 
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behalf  of  the  wife  and  agunst  the  husband,  fend  repeatedly  de- 
manded money  of  L.  H.  (referred  to  in  the  adverse  AJkf^atioD),  in 
consideration  of  their  givinf(  such  evidence;  that  L.  H.  refiised  to 
comply  with  their  demands,  and  that  it  was  not  until  they  had 
failed  to  extort  money  from  L.  H.  that  they  were  produced  as 
witnesses  in  this  cause  on  behalf  of  the  husband. 

Sir  J,  Dodson  and  Dr,  Harding,  in  support  of  the  Allega- 
tion. 

Dr.  Haggard  and  Dr,  Jenner,  caiUrd^  objected  the  want 
of  specification^  and  generality  of  the  averments,  the  charge 
being  subornation  of  perjury  against  the  hatband ;  they 
also  urged  that  a  party  cannot  plead  after  PublicatioD,  in 
an  Exceptive  AUegation,  facts  known  before  publicatiofi. 

Db«  Lushington. 

The  object  of  the  Court  must  be  to  receive  all  the 
evidence  properly  bearing  upon  the  question,  and  to  ezdode 
other  matters.  At  the  same  time,  it  is  not  easy  to  lay  down 
general  rules  as  to  what  ought  to  be  admitted  or  ezdadedat 
any  period  of  the  cause. 

It  is  necessary  to  consider  the  pleadings.     The  Libd  wn 
brought  in  on  the  8th  December,  1848,  and  pleaded  aoan- 
ber  of  facts  which  the  Court  was  of  opinion  were  wildly 
irrelevant  to  the  issue  it  had  to  try  and  which  the  witnesiei 
were  to  prove ;  the  gist  of  it  is,  to  charge  Mr.  Brown  with 
committing  adultery  during  the  time  he  was  in  confinement 
in  the  Queen's  Prison.     Subsequently,  Additional  Artidety 
and  further  Additional  Articles,  and  still  further  Addidooil 
Articles^  all  pleading  adultery,   were  admitted,  and  wit- 
nesses have  been  examined  upon  these  pleas.    In  the  xiaX 
place,  an  Allegation  was  brought  in  by  Mr.  Brown,  of  tlK 
nature  of  a  Defensive  and  Responsive  Allegation.    The  fiift 
article  counterpleaded  the  charges  of  adultery  contained  in 
the  Libel  and  Additional  Articles ;  the  second  pleaded  the 
different  rooms  in  the  prison  occupied  by  Mr.  Bi^own;  the 
third,  fourth,   and  fifth  articles  were  rejected.    The  nxdfi 
seventh,  and  eighth  articles  excepted  to  the  credit  of  J.  T. 
(wife  of  G.  T.),  A.  G.,  and  £.  P.,  witnesses  examined  oo 
the  Libel  and  Additional  Articles.  The  ninth  artideplesded 
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that  W.  8.,  Attorney,  and  M.  G.  S*,  his  son,  by  themselves       Feb.  28l 
or  agents,  J.  T.  G.,  —  H.,  —  P.,    and  —  8.,   had,  by      Brown  r. 
meant  of  payment  and  promises  of  money,  induced  the  said       Brown, 
J.  T.9  £.  P.,  and  A.  G.,  falsely  to  assert  the  truth  of,  and 
to  become  witnesses  to  prove,  the  contents  of  the  Libel  and 
Additional  Articles  ;  that  in  December,   1848,  or  January, 
1849,  the  said  J.  T,,  £•  P.,  and  A.  G.>  were  conveyed  by 
the  said  —  H.,  the  agent  of  W.  S.,  and  with  his  privity,  to, 
&c^  and  afterwards  removed  to  some  other  place  unknown, 
where  they  were  maintained  at  the  expense  of  W.  S.,  and 
that  they  were  superintended  by  the  said  —  H.,  and  taught 
and  instructed  to  depose  falsely  against  the  husband  in  this 
cause. 

Before  I  direct  my  attention  to  the  Allegation  now 
offered*  I  will  consider  the  objection,  that  facts  which  were 
known  .before  publication,  and  might  have  been  pleaded 
before  publication,  or  which  might  have  been  the  subject  of 
interrogatories  addressed  to  the  witnesses,  cannot  be  pleaded 
in  an  Exceptive  Allegation. 

It  is  impossible  to  lay  down  a  general  rule  upon  this 
point.  It  is  true  that,  in  one  sense  of  the  word,  parties  are 
not  at  liberty  to  plead  facts  after  publication  which  they 
oonld  have  pleaded  before  publication ;  but  they  must  be 
facta  bearing  upon  the  principal  issue  in  the  cause.  But  the 
question,  whether  the  credit  of  a  witness  is  an  issue  colla- 
teral to  the  main  issue,  stands  in  a  different  position.  I  had 
occasion  to  consider  this  question  in  the  case  of  Trevanion 
▼•  Trevanion^*  when  I  rejected  reluctantly  an  Exceptive 
AUi^gHtion,  following  the  great  stream  of  authority,  and  my 
judgment  was  affirmed  by  the  Superior  Court«t  The  credit 
of  witnesses  cannot  be  considered  as  collateral  to  the  issue, 
or  the  very  best  means  of  ascertaining  the  truth  would  be 
shot  out  It  is  not  what  witnesses  swear,  but  what  they 
swear  truly,  to  which  the  Court  must  look.  I  am  disposed, 
in  perfect  accordance  with  what  fell  from  me  on  a  former 
occasion,  to  admit  evidence  of  this  kind. 

The  first  article  is,  therefore,  admissible;  and  with  regard 
to  die  second,  the  document  is  beyond  all  doubt  admissible, 

♦  1  Cart  406.  t  1  Curt.  486. 
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FxB.  S8.      as  such  a  transaction  is  calculated  to  pervert  the  coarse  of 

D  justice. 

Br<nm.  With  respect  to  the  fourth  article,  pleading  admissions 

and  declarations,  you  are  at  liberty  to  ask  a  witness  whether 
he  made  a  certain  declaration,  and  if  he  denies  it,  you  may 
plead  and  prove  that  he  did;  but  you  are  not  at  liberty  to 
do  so  if  it  is  collateral  to  the  issue* 

I  have  no  doubt  that  the  ninth  article  is  strictly  responsive. 

Allegation         (Allegation  admitted,  with  a  few  reformations.) 

admitted. 

.  Proctors :—  Wademm,  for  tbe  wife ;  PoptUr,  for  the  hoaband. 


Prsctice.  —  King  v.  Kino. — Answers^'^This  was  a  suit  for  a  divoroei 
for  adoUery'by  ^^  i*eaM>n  o£  adultery,  by  the  husband  against  the  wife.  Her 
her  huslMuid,  Personal  Answer  to  various  articles,  forming  the  bulk  of 
hn  'penwna"  ^^^  husband's  Libel,  pleading  no  criminal  matters,  but  A- 
AMwen  to  his  cumstances  as  leading  up  to  the  alleged  adultery,  was  to  tbii 

Libel,  to  an.  ^ff^^ .  <«  g^g  jg  advised  and  submits  that,  by  the  rules  of 
•wer     arUclet .  _,  /.,.-«.  .V,         ,, 

pleading,    not  1^^  '^d  the  practice  of  this  Court,  she  is  not  bound  to 

criminal    mat-  answer  any  or  either  of  the  matters  and  things  thereia 
tcrf,   bat    ar-  .^ti^       i         ^«  #•«■•.  l 

cumttancet       respectively  pleaded  and  set  forth.      This  Answer  was  ob* 

leading  up  to  jected  to  as  insufficient. 

adultery.  ^''*  Haggard,  for  the  husband. — The  wife  is  to  give  Mi, 

Aeoumkiit.  sufficient,  and  distinct  answers,  though  not  obliged  to  crimi- 
nate herself.  The  rule  of  law  upon  the  subject  of  Answen 
is  contained  in  the  case  of  Dysart  v.  Dysari.* 

Dr,  Harding,  on  the  same  side,  cited  Schtdies  v.  Ho^ 
son  if  Chambers  v.  Thompson  ;X  and  Finch  v.  Fineh.^ 

Dr,  Jenner,  for  the  wife. — ^The  case  of  Dysari  v.  Dj^ 
was  a  suit  for  cruelty,  to  which  different  principles  spply* 
In  Schultes  v.  Hodgson,  the  question  arose  under  a  Stttntei 
whether,  in  an  Ecclesiastical  proceeding,  you  can  tender  in 
oath  to  a  party  to  charge  himself  with  a  crime. 
Dr.  Bayfordf  on  the  same  side. 

The  Court  held  the  Answers  to  be  sufficient. 

Proctors :—  TMs,  for  the  husband ;  NiekoU,  for  the  wife. 

•  3  Curt.  513.  t  1  Add.  III. 

:  4  Bro.  C.C.  43k  §  2  Vet.  403. 
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March  1.  Add.CouriDay. 

Thb  **Woodpabk^  (Whitehead). — Cause^  hy  Act  on    CoHitioii,be- 
Pe^t^fon^— This  was  an  action  by  the  owners  of  the  fishing-  t^®*"  ^^  ^^ 
smack  Aialania,   of  fifty-six  tonsy  against  the  brig  Wood'  ferent  tacks. 
park,  of  195  tons,  to  recover  for  the  damage  done  to  the 
smack  in  a  collision  between  the  two  vessels ;  a  cross-action 
having  been  entered  by  the  owners  of  the  JVoodpark  against 
the  Atalanta. 

The  owners  of  the  latter  vessel  alleged  that  she  was  re- 
turning home  from  her  fishing-ground  in  the  North  Sea, 
and  about  half- past  nine  p.u.,  on  the  15th  November,  was 
proceeding  up  the  Swin,  close-hauled  on  the  starboard 
tack,  the  wind  blowing  strong  from  N.W.  and  by  W.,  the 
Dight  rather  dark,  but  clear  enough  to  permit  vessels  being 
seen  from  each  other  at  more  than  a  quarter  of  a  mile  dis- 
tance, the  master  being  at  the  helm,  and  others  on  deck, 
when  the  JVoodpark  was  observed  upon  their  lee  bow,  dis- 
tant about  a  quarter  of  a  mile,  reaching  up  on  the  larboard 
tack ;  that  the  course  of  the  smack  was  not  altered,  but  she 
was  kept  as  dose  to  the  wind  as  she  would  lie,  until,  at  the 
moment  when  a  collision  appeared  inevitable,  the  master, 
finding  that  the  brig  could  not  go  ahead  of  his  smack,  at 
she  was  endeavouring  to  do,  put  his  helm  to  port,  which 
threw  the  amack  up  into  the  wind,  and  at  the  same  moment 
the  brig  came  in  contact  with  her,  doing  her  much  damage; 
that  the  collision  was  caused  solely  through  the  careless- 
Qesa  or  mismanagement  and  want  of  nautical  skill  of  those 
OQ  board  the  brig,  and  that,  if  they  had  ported  their  helm, 
as  they  were  bound  to  have  done,  the  brig  would  have  gone 
under  the  stem  of  the  smack,  and  no  collision  would  have 
occurred. 

The  Answer  of  the  owners  of  the  brig  alleged  that  she 
was  on  a  voyage  from  Shields  to  London,  with  coals,  and 
about  eight  p.m.  of  the  day  of  the  collision,  she  had  got 
under  weigh  (having  anchored  near  the  Shears  Light  House, 
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on  the  Maplin  Sand,  to  wait  for  the  tide),  and  stood  towards 
the  Mouse  Light ;  that  about  a  quarter  past  nine,  being  then 
about  midway  between  the  Mouse  Light  and  the  Black 
Tail  Beacon,  she  tacked  and  stood  to  the  N.E.,  on  the  lar- 
board tack,  the  wind  blowing  a  fresh  breese  from  about  the 
N.N.W.,  the  night  fine  and  clear,  though  dark,  all  hands 
being  on  deck,  the  master  near  the  helm ;  that  whilst  so 
standing  to  the  N.E.,  (he  Aialania  was  observed  standing  to 
the  W.,  on  the  starboard  tack,  distant  about  200  fathom^ 
and  open  about  four  points  on  the  brig's  lee  bow  ;  that  the 
master  immediately  ordered  the  man  at  the  helm  to  mind 
his  weather  helm,  and  pass  a-stem  of  the  smack,  by  keep- 
ing the  brig's  sails  full,  and  that  immediately  thereupon  the 
brig's  helm  was  put  to  port,  and  her  head  began  to  fall  off; 
that  the  smack,  instead  of  keeping  her  course,  as  she  ought 
to  have  done,  shortly  after  put  her  helm  also  up,  and  by  so 
doing  stood  directly  towards  the  brig ;  that,  it  being  evidi^ 
a  collision  must  ensue  if  both  vessels  kept  their  helms  op 
(being  then  so  near),  they  hailed  the  smack  to  keep  hsr 
helm  up,  the  brig's  h^lm  being  put  a-starboard,  as  the  only 
means  of  avoiding  a  collision ;  but  the  smack»  instead  of 
keeping  her  helm  up,  again  altered  her  course,  by  patting 
it  down,  and  thereby  brought  herself  right  athwart  the 
brig's  bows ;  and  that  the  collision  was  imputable  adely  to 
the  smack. 

The  Court  was  assisted  by  two  Elder  Brethren  of  the 
Trinity  House.* 

Dr,  Jenner  and  Dr.  R.  PhUUmore^  for  the  smack ;  Dr. 
Addams  and  Dr,  Bat(fardf  for  the  brig. 


SoMMiNG  0».        Dr.  Lushinoton  {addressing  the  Elder  Brethren)  :— 

Gentlemen  :  The  course  I  propose  to  parsoeisthe 

following.    I  will  first  take  the  statement  of  the  ^/g/aafth 

and  then  see  whether,  supposing  it  to  be  true,  yon  csd 

attribute  to  her  either  the  whole  blame,  or  any  share  of  tbe 

blame,  which  gave  rise  to  the  collision. 

Case  of  the     It  appears  that  the  Atalanta  was  a  fishing-vessel,  oCGStjf' 
iuikmta, 

*  Captain  Weller  and  Captain  Foord. 
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tix  tons  bnrthen ;  that  she  was  returning  from  her  fishing- 
ground,  and  on  the  15th  November^  about  half-past  nine 
P.M.,  she  was  |yroceeding  up  the  Swin,  close-hauled  on  the 
starboard  Uck^  with  the  wind  N.W.  by  W.  There  is  a 
difference  as  to  the  quarter  from  which  the  wind  blew ;  it 
if  stated  on  the  other  side  that  it  was  N.N.W.^  being  three 
points  more  to  the  N.  You  will  take  that  circumstance 
into  your  considerationy  and  see  whether  it  so  operates  as  to 
make  any  difference  in  the  case.  It  is  then  further  alleged, 
on  the  part  of  the  AlalatUa,  that  she  saw  the  brig,  which  is 
a  GoQier  of  195  tons,  on  her  lee  bow,  distant  about  a  quar- 
ter of  a  mile,  the  brig  being  on  the  larboard  tack.  Here, 
again,  there  is  some  considerable  difference  between  the 
statements  ;  because,  on  the  behalf  of  the  collier,  it  is  stated 
diat  fibe  saw  die  smack  four  points  on  the  brig's  lee  bow» 
which  it  certainly  a  very  considerable  difference  between 
tte  stirtements  of  the  parties  as  to  what  were  the  relative 
%e«riDgfl  of  these  two  vessels  at  the  time  they  were  fir«t 
descried  by  each  other.  However,  assuming  the  statement 
of  the  Ataiania,  for  the  present^  to  be  true,  the  master,  as 
toon  a»  he  perceived  the  brig,  so  being  on  the  larboard  tack, 
aeoofding  to  his  own  statement,  did  not  alter  the  course  of 
Ae  smack  at  all,  nor  did  he  alter  it  till  the  collision  became 
inevitable.  As  soon  as  he  perceived  that  the  collision  was 
inevitable  unless  something  was  done^  he  states  that  he  put 
the  helm  to  port ;  that  the  vessels  presently  afterwards  came 
in  contact,  and  the  smack  was  struck  by  the  brig  on  the 
lariboard  side.  This  is  his  statement ;  and  the  charge  against 
the  brig  is,  that  she  ought  to  have  ported  her  helm  in  time, 
so  as  to  have  avoided  the  collision,  she  being  on  the  larboard 
tack  and  the  Atalanta  on  the  starboard  tack. 

But  in  the  course  of  the  Argument  it  was  observed,  that, 
whatever  the  result  ofthe  facts  may  be,  it  was  the  duty  of  the 
Aiakmtaf  though  on  the  starboard  tack,  instead  of  keeping  her 
eourse,  as  she  did,  to  have  ported  her  helm  as  soon  as  she  saw 
the  brig,  and  so,  by  her  own  act,  have  avoided  the  collision. 
You  will  have  to  determine  whether  any  shar^  of  blame 
attaches  to  the  Atalanta  for  not  porting  her  helm  as  soon  as 
she  perceived  the  other  vessel,  but  keeping  her  course  and 
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Maech  1.     porting  only  when  the  collision  was  almost  certain.  Somoch 

Woo^ark,  ^^®  Atalanta. 

On  the  part  of  the  Woodpark^  which  was  a  ooal-laden 
V^a^nuL  ^^  ^^^^^  bound  to  London^  it  is  stated  that  she  was  standing 
to  the  N.E.  on  the  larboard  tack,  the  wind  blowing  from 
the  N.N.W.,  when  she  saw  the  smack  four  points  on  the 
.  brig's  lee  bow,  and  her  helm  was  put  to  port.  Supposing 
this  to  be  correct,  as  a  matter  of  fact,  I  apprehend  that 
would  have  been  a  proper  measure  for  her  to  have  pursued, 
as  soon  as  she  descried  the  smack.  Therefore,  so  hx  (if  it 
be  true),  no  blame  attaches  to  her.  But  then  she  makes  a 
charge  against  the  smack,  which,  she  states,  put  her  helm 
to  starboard.  If  the  smack,  under  these  drcumatanoes,  did 
put  her  helm  to  starboard,  and  you  credit  it,  according  to 
my  apprehension^  subject  to  your  judgment,  the  smack  was 
undoubtedly  to  blame  in  so  doing,  and  liothing  was  mon 
probable  than  that  there  would  be  a  collision.  If  one  jfoX 
the  helm  to  port  and  the  other  to  starboard,  it  would  i«p 
crease  the  pn^bility.  .But  this  is  not  the  whole  of  her 
statement.  She  says  the  brig's  people  hailed  the  amad  to 
keep  her  helm  up,  and  changed  their  own  coarse  from  port- 
ing to  starboarding  the  helm.  Two  questions  then  arise-; 
first,  whether  you  believe  this  was  done ;  and,  aeoondly, 
whether  you  think  the  brig  was  right  or  wrong,  aupposing 
it  was  done.  Then  they  say,  that  the  smack  put  her  hdm 
(o  port,  and  so  the  collision  took  place. 

These  are  all  the  facts.    It  is  useless  to  refer  to  the  affida- 
vits, because  the  affidavits  and  the  statements  in  the  Act  oo 
Petition  precisely  accord ;  and  you  must  determine  whidi  of 
the  parties  is  to  blame.    I  do  not  think  it  necessary  to  enter 
into  the  question  as  to  what  was  done  after  the  collision, 
QuettioDi.        which  is  a  question  not  necessary  for  us  to  determine.    Hie 
points  appear  to  be  these :  whether  you  are  of  opinion  that  the 
collision  arose  from  the  brig  not  porting  her  helm  in  time ; 
or  whether  you  are  of  opinion  that  the  smack  really  did 
starboard  her  helm,  and  so  produced  the  collision ;  or  whe- 
ther you  think  the  smack  was  too  tardy  in  porting  bcr 
helm. 
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The  Woodpark,  being  on  the  larboard  tack,  ought     Woodpark, 
to  have  bore  up  on  first  seeing  the  Atalaniaf  so  as  to  show 
her  intention  to  pass  to  leeward^  agreeably  to  the  established  ^wwioh. 
Rules*   We  think  her  to  blame^  and  attach  no  blame  to  the 
Aialanta, 

Per  Curiam.  Jomiiiiit. 

1  pronounce  for  the  damage. 

Procton  1— J«iiiMr,  for  the  smack ;  Cro$$e,  for  the  brig. 


Th»  «« Edward"  (Haasb).— Cflw^^r,  hy  Act  on  Petition.     Collision be- 
— >T1ris  was  an  action  by  the  owners  of  the  late  brig  Melissa,  ^^\^    on    con- 
177  tons,  against  the  brfg  Edward,  179  tons,  of  Wismar  trary  tacki. 
(Mecklenburg  Schwerin),  to  recover  for  the  total  loss  of 
the  former  vessel,  which  was  sunk  in  a  collision  between  the 
two  vessels. 

The  Act  alleged  diat  the  Melissa  was  on  a  voyage  from 
North  Shields  to  Barking,  with  coals,  and  about  ten  p.m. 
of  the  8th  November,  she  was  off  the  coast  of  Yorkshire, 
Flamborough  Head  Light  bearing  S.  JE.,  and  Scarborough 
Uglit  bearing  N.W.  to  N.W.  by  N.,  the  wind  blowing 
strong  from  W.  S. W.   to  S. W.  by  W.,   the  brig  steering 
8.S.E.,  when  the  look-out  forward  reported  a  ship  ahead^ 
and  the  master  saw  a  vessel,  distant  from  a  quarter  to  half 
a  mile,  standing  towards  her ;  that  the  strange  vessel  shortly 
after  bore  up,  standing  to  the  N.  on  the  larboard  tack ;  that, 
npon  her  bearing  up,  the  Melissa* s  helm  was  ported  and  she 
kept  her  luff,  and  her  head  came  up  close  to  the  wind ;  that 
m  about  a  minute  afterwards,  the  strange  brig  (which  was 
then  to  leeward)  again  altered  her  course,  luffed  up  to  the 
windy  and  stood  directly  towards  the  Mdissa^  the  master  of 
which,  seeing  that  the  strange  brig  was  still  from  100  to  200 
yards  distant,  kept  his  luff,  expecting  the  other  vessel  would 
bear  op  again,  and  hailed  her,  but  she  came  stem  on,  and 
stra^  the  Melissa  (her  helm  being  still  hard  to  port)  vio- 
lently on  the  larboard  bow,  doing  her  considerable  damage, 
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and  in  about  three  hours  she  sank,  the  crew  saving  them- 
selves in  their  boat ;  and  that  the  collision  was  occasioned 
solely  by  the  carelessness,  or  want  of  skill  and  of  good 
management^  or  of  a  good  look-out,  on  the  part  of  the 
Edward, 

The  Answer,    by  the  foreign  owners  of   that  vessel, 
alleged  that  she  sailed  that  day  in  ballast  from  Hull  for 
Newcastle,  with  an  assistant  pilot  on  board  ;  that  at  about 
half-past  nine  p.m.,  the  wind  blowing  strong  from  the  W. 
and  by  S.,  the  brig  was  on  the  larboard  tack,  close-hauled 
by  the  wind,  lying  from  N.W.  by  N.  to  N.N.Wm   when 
about  two  miles  from  the  shore  (Scarborough  Castle  bear- 
ing N.W.  by  N.),  the  Melissa  was  seen  ahead,  a  little  on 
the  starboard  bow  of  the  Edward,  upon  which  a  lantern 
was  shown  from  the  brig's  starboard  bow,  all  on  botrd 
hailing  the  other  vessel  to  bear  away,  but,  though  running 
free,  she  kept  approaching  the  Edward  without  any  altera- 
tion of  her  course ;  that  a  collision  appearing  inevitable,  the 
pilot  on  board  the  Edward  (as  the  only  means,  if  not  of 
avoiding  the  collision,  of  lessening  its  effect)  ported  her 
helm  and  lowered  her  peak,  at  the  same  time  hailing  the 
Melissa  to  luff  and  keep  her  helm  down  ;  that  the  Edward, 
after  she  had  ported,  did  not  (as  allegecl)  again  alter  her 
course,  and  luff  up  to  the  wind,  and  stand  towards  the 
Melissa,  for,  on  the  contrary,  almost  immediately  on  the 
Edward's  helm  being  ported,  and  before  she  could  have 
again  altered  her  course,  the  collision  took  place,  by  the 
Melissa  striking  the  Edward  with  great  force  on  the  star- 
board bow ;  and  that  the  collision  was  imputable  solely  to 
the  Melissa,  which  was  running  free,  not  bearing  away  at 
all,  or  not  in  time. 

The  Court  was  assisted  by  the  same  Trinity  Masters  as  in 
the  preceding  case. 

Dr,  Haggard  and  Dr,  Bai^ford,  for  the  Melissa:  Dr, 
Addams  and  Dr.  Twiss,  for  the  foreign  vessel. 


SUMMIHO  QF. 


Da.  LusHiNOTON  (addressing  the  Elder  Brethren):-' 
Gentlemen  :  It  is  admitted  that  the  collision  which 
is  the  subject  of  the  present  suit  was  not  occasioned  hy 
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accident^  for  each  of  the  litigant  parties  attributes  it  to  the 
mismanagement  of  the  other.  You  have  heard  some  dis- 
cussion as  to  what  are  the  Rules  laid  down  by  the  Trinity 
Boardy  and  as  to  their  application  to  the  circumstances  of 
the  present  case.  Of  course,  before  you  look  at  the  Rule 
and  see  how  it  applies^  it  is  necessary  to  look  at  the  facts  of 
the  case,  in  order  to  make  up  your  minds  as  to  which  is  the 
tme  statement.  It  was  argued  by  the  Counsel  on  behalf  of 
the  Edward  that  she  was  close-hauled,  and  that  the  Melissa, 
sailing  free,  though  on  the  starboard  tack,  ought  to  have 
given  way,  as  the  Edward  was  so  close-hauled.  In  order 
to  ascertain  the  fact,  whether  the  Edward  was  close-hauled 
or  not,  several  things  are  necessary  to  be  known.  You  must 
take  into  consideration,  first,  the  locality  where  the  collision 
took  place ;  then  the  destination  of  the  two  vessels,  and  the 
coarse  they  were  pursuing,  and  afterwards  you  will  decide 
the  quarter  from  whence  the  wind  blew,  according  to  the 
best  of  your  judgment,  from  the  evidence  on  both  sides. 
Here  two  of  the  points  at  least  are  clear ;  the  Melissa  was 
coal-laden,  bound  from  Shields  to  Barking ;  the  Edward 
was  proi^eeding  in  ballast  from  Hull  to  Newcastle.  The 
place  where  the  collision  occurred  is  stated  in  very  nearly 
the  same  terms  by  both  parties ;  I  need,  therefore,  only 
refer  to  one  of  these  statements,  and  I  take  that  on  behalf  of 
the  Edward*  The  Answer  says,  she  was  about  two  miles  Facts. 
firom  the  shore,  Scarborough  Castle  bearing  N.W.  by  N., 
when  her  master  and  crew,  who  were  all  on  deck,  saw  a 
vessel  ahead,  a  little  on  the  starboard  bow  ;  so  that  two  of 
diese  points  are  clear,  namely,  the  destination  of  the  vessel 
and  the  locality.  Now  we  come  to  the  wind.  It  is  stated 
on  behalf  of  the  Melissa  to  have  blown  from  W.  S.W.  to 
8.W.by  W.,  and  her  course  is  stated  to  have  been  S.S.E. 
The  Edward  alleges  that  the  wind  was  W.  and  by  S.  So  far 
as  I  can  make  out,  there  is  about  a  point  or  a  point  and 
a  half  difference  between  them,  as  to  the  wind.  The  proper 
course  of  the  respective  vessels  must  be  left  entirely  to  your 
judgment ;  it  is  a  point  of  nautical  knowledge.  You  will 
have  to  determine  whether  you  are  of  opinion  that  the 
MdUsOf  though  on  the  starboard  tack,  was  sailing  free; 
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Maecb  1.     whether  the  Edward  was  sailing  close-hauled;  and  whether 

Edward,       it  was  or  was  not  the  duty  of  the  If f^iMa  to  give  way.   If  it 

was  her  duty  to  give  way,  you  must  consider  what  was 

actually  done ;  if  it  was  not  her  duty  to  give  way,  of  course 

very  different  consequences  would  ensue. 

We  will  proceed,  then,  with  the  facts  of  the  case.  Accord- 
ing to  the  statement  of  the  Melissa^  she  first  descried  the 
Edward  on  her  starboard  bow.  There  (s  some  difference 
here  fVom  the  statement  on  the  part  of  the  Edward  as  to  the 
bearing  of  the  MeUua  ;  but  I  hold  these  matters  to  be  of 
very  little  importance,  for  it  is  extremely  difficult  to  extract 
from  the  evidence,  in  any  of  these  cases,  the  precise  bearii^ 
of  one  vessel  to  the  other,  when  they  are  descried  at  night, 
the  bearings  so  often  shifting.  If  the  vessels  are  aj^proach- 
ing  each  other,  and  there  is  a  reasonable  chance  of  a  ooUi- 
sion,  all  your  Rules  apply,  and  it  is  not  necessary  to  detar« 
mine  whether  their  bearing  was  a  point  one  way  or  t|ie 
other,  knowing  fnmi  experience  that  it  is  utterly  impo«S)le 
so  to  do.  With  regard  to  the  distanee  at  which  these  vessdl 
were  seen  from  each  other,  there  b  a  great  discrepancy,  at 
there  is  in  every  other  case.  I  apprehend  there  really  must 
be  very  great  difficulty  in  measuring  the  distance  at  nighty 
and  I  hardly  recollect  a  collision  case  in  which  the  parties 
did  not  differ  on  this  point,  and  there  is  not  oply  a  diffiereeee 
between  the  two  ships,  but  among  the  men  on  board  ths 
same  ship.  There  is  an  obvious  reason  for  this :  the  crew 
are  too  much  engaged  to  measure  the  distance  between  the 
two  vessels  with  any  degree  of  accuracy.  We  may  dismiss 
this  matter,  therefore,  from  our  consideration. 

The  statement  on  behalf  of  the  Meiissa  ia  this ;  Ae 
alleges  that  the  Edward  bore  up — as  to  whether  that  ftet 
was  so  or  not,  you  must  make  up  your  minds ;  that  she  was 
standing  to  the  N.  on  the  larboard  tack ;  and  she  aays  that^ 
under  these  circumstances,  she  ported  her  helm,  and  the 
collision  occurred  in  consequence  of  the  Edward  haviqg. 
starboarded  her  helm,  and  so  striking  the  MeHssa  on  the 
larboard  bow.   That  is  her  complaint  against  the  JSdwari 

On  the  part  of  the  Edward^  the  case  is  very  differentiy 
stated ;  for  having  first  represented  that  a  lantern  waa  hiHf 
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oat  on  the  tUrboard  bow,  they  state  that  they  hailed  the     March  1. 

MdiMta  to  bear  away,  because  she  was  going  free ;  and^       EAoard. 

therefore^  they  expected  her  to  starboard  her  helm.    But 

they  say  she  kept  her  course^  until  a  collision  became  inevi- 

table,  when  the  hdm  of  the  Edward  was  ported^  and  the 

oollision  took  place  because  the  MelUsa  did  not  port  in 

time. 

We  must  now  look  at  the  affidavits  made  in  this  cause  6n  Evidence. 
the  part  of  the  Edmardf  because  it  strikes  me  that  they  are 
of  Tery  considerable  importance.  I  hold  in  my  hand  the 
first  affidavit  of  Haase,  the  master,  and  Heidtman,  the  mate. 
Thty  say  they  could  distinguish  objects  at  the  distance  of  a 
mile  and  a  half;  that  they  saw  a  strange  vessel  ahead,  and 
a  litde  on  the  larboard  bow,  and  they  showed  a  lantern ; 
that  the  strange  vessel  was  running  free ;  that  the  brig  was 
tiien  about  two  English  miles  from  the  shore;  that  they 
hailed  the  strange  vessel  to  bear  away,  but  no  notice  was 
Uiiea  whatever.  Here  the  whole  story  closes,  and  the  affi- 
davit simply  states  that  the  strange  vessel  came  in  collision 
with  the  brig,  striking  her  on  the  starboard  bow.  As  to 
anything  done  on  board  the  Edtuard,  there  is  not  an  atom 
of  evidence.  The  next  affidavit  is  to  the  same  effect. 
We  must,  however,  refer  to  the  affidavit  of  Crow,  the 
assistant  pilot,  who  was  skilled  in  navigating  between  Hull 
and  the  northern  ports.  He  says  the  wind  still  blew  from 
the  W.  and  by  S.,  the  brig  being  on  the  larboard  tack, 
dote-hauled  by  the  wind.  -Several  vessels  on  the  starboard 
tMtk  passed  on  the  larboard  side  of  the  brig.  This  I  do  not 
quite  understand.  He  says  that,  at  half-past  nine  p.m.,  he 
could  distinguish  objects  on  the  sea  at  a  distance  of  a  mile 
and  a  half;  that  when  the  strange  vessel  approached  within 
hailing  distance,  she  was  hailed  to  bear  away.  I  should 
like  to  have  had  it  explained  in  the  Argument  how  it  was, 
considering  that  all  the  other  vessels  which  had  been  passing 
to  the  S.  had  passed  on  the  larboard  side,  that  this  vessel 
was  hailed  to  bear  away ;  but  I  have  had  no  explanation  on 
that  point  from  Counsel.  We  now  come  to  a  passage  in  this 
affidavit  entirely  omitted  in  the  evidence  both  of  the  master 
and  the  mate : — **  The  strange  vessel  still  continuing  to 
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Edward, 


Questions. 


approach^  this  deponent  immediately  ported  the  helm  of  the 
brig,  and  lowered  her  peak."     It  must  have  been  known  to 
the  master^  the  mate,  and  the  crew,  whether  these  measures 
were  adopted  or  not ;  but  they  say  nothing  respecting  it.    I 
now  come  to  the  conclusion  of  this  affidavit : — <<  That,  in 
the  judgment  of  this  deponent,  the  collision  arose  entirely 
through  the  neglect  of  the  captain  and  crew  of  the  strange 
vessel  in  not  keeping  a  proper  look-out."     But  that  Is  not 
all.     ^<  If  the  helm  of  the  strange  vessel  had  been  luffed  in 
proper  time^   she  would   have    sailed   dear  of  the  brig, 
whose  helm  this  deponent  had  put  hard  a-port."     I  should 
have  been  very  glad  to  have  had  some  explanation  of  thii 
fact ;  but  I  have  had  none. 

You  will  form  your  opinion  as  to  which  of  the  stories  is 
true.  If  you  think  the  Melissa  was  bound  in  the  first  in^ 
stance  to  have  starboarded  her  helm,  unquestionably  she  did 
not,  and  she  would^  therefore,  be  to  blame.  If  yon  think 
that  she  was  not  bound  to  starboard  her  helm,  it  appears  that 
she  did  all  that  she  ought  to  have  done.  With  respect  to 
what  the  Edward  did,  I  confess  it  is  not  very  certain  whit 
measures  she  did  take. 


Opinion. 


Captain  Weller. 

We  consider  that  the  wind  was  W.S.W.  verjr 
nearly,  within  a  quarter  or  half  a  point,  in  which  case  both 
the  vessels  had  the  wind  free ;  the  course  of  the  one  was 
S.S.E.,  that  of  the  other  N.N.  W.  The  collision  was  caosed 
by  the  Edward  not  porting  her  helm  and  passing  to  leewanL 


Jddomint. 


Per  Curiam. 

I  pronounce  for  the  damage. 

Proctors:  ^Dtacotiy  for  the  party  proceeding ;  Ring,  for  the  foreign 
vessel. 
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^v^e»  (KTourt  of  €antnbnvv* 

March  2.  AddCourtDay. 

NiCHOLL  o.  TuoMAQ^'^Appeal^^'Act  on  Petition. — This  Where  a  testa- 
was  an  appeal  from  a  Decree  of  the  Consistorial  Court  o£^^^^J/"^f  P^; 
Saint  David's,  in  a  suit  respecting  the  validity  of  a  will  of  sonal  property 
Mr.  T.  B.  Davies,  of  Maesycrigie,  in  the  county  of  Carmar-  Ijege'had^in Ms 
then^  who  died  24th  May,  1848.  The  will,  which  was  lifetime,  'taken 
dated  on  the  17th,  was  propounded  by  Mr.  Thomas  ^^^*^^^'^K<>^» 
Thomas,  the  sole  executor  named  therein,   and  opposed  ijvered,     from 

by  Mrs.  Nicholl,  the  sister  of  the  deceased  and  only  next  purohasersthen 

''  resident  withm 

of  kin.     On  the  24th  April  last,  the  Judge  of  the  Court  the  diocese  (but 

at  Carmarthen  pronounced  in  favour  of  the  will,  and  from  who  at  the  time 

, .  ,  ,  .  _  ,  .    of    his    death 

this  sentence  the  present  appeal  was  interposed  to  this  had  removed  to 

Courtf  where,  in  the  course  of  the  preliminary  proceedings,  other  dioceses), 
the  existence  of  two  Bills  was  discovered,  whence  it  was  ^ieg  he  had  en- 
alleged  that  the  deceased  had  died  possessed  of  bona  nota"  dorsed  over  to 
bUia,  whereby  the  proceedings  in  the  Court  below  would  ^ho  discount- 
become  a  nullity.    The  question  of  jurisdiction  was  raised  ed    the    Bills, 
in  an  Act  on  Petition   between  the  respective  Proctors,  honoured[^  and 
which  alleged,  in  support  of  bona  notabilia,  that,  besides  not  paid  at  his 
personal  effects  within  the  diocese  of  Saint  David's,  in  which  Jemdned**  un! 
the    deceased  died,   there  were  two  persons  debtors   to  paid :  —  Held, 
him  by  simple  contract,  resident  at  the  time  of  his  death  in  ^j/^wwethere^ 
other  dioceses,  namely,  James  Whitaker,  formerly  of  Lang-  by  established, 
harme»  in  the  county  of  Carmarthen,  and  Henry  Lucas,  of  ^^" "^1"?    '|l? 
Swansea,  in  the  county  of  Glamorgan ;  that  on  the  18th  this  Court. 
February,  1847,  Whitaker  (then  resident  at  Langharme) 
and  Lucas  (then  resident  at  Swansea),  being  indebted  to 
the  deceased,  as  the  purchasers  of  some  of  his  farming  stock, 
gave  him,  the  former  his  Promissory  Note,  of  that  date,  for 
£15.  9$,,  payable  in  four  months,  and  the  latter  his  Bill  of 
Exchange,  of  that  date,  for  £49. 15s.  6d.,  payable  in  eight 
months,  in  liquidation  of  their  respective  debts,  neither  of 
which  had  been  paid,  so  that  the  said  sums  still  remained 
due  from  them  to  the  deceased  at  the  time  of  his  death ; 
that  Whitaker,  in  October,  1847,  quitted  Langharme,  in 
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Thomas. 


consequence  of  pecuniary  difficulties,  and  was,  at  the  time 
of  the  deceased's  death,  resident  within  the  diocese  of  Lon- 
don, and  subsequently,  in  November,  1846,  he  embarked 
for  Australia;  that  Lucas,  in  November,  1847,  quitted 
Swansea,  and  was,  at  the  time  of  the  deceased's 'death,  resi- 
dent within  the  diocese  of  Bristol;  that  the  Promissory 
Note  is  now  in  the  possession  of  Messrs.  Wilkins  and  Co.,  of 
Carmarthen,  Bankers,  who  had  discounted  the  saoie  for  the 
deceased  in  his  lifetime,  and  that  the  Bill  of  Exchange 
is  now  in  the  possession  fi/t  Messrs.  Morris,  of  Carmarthen, 
Bankers,  who  had  in  like  manner  discounted  the  tame  fat 
the  deceased  in  his  lifetime.  The  Answer,  on  behalf  of  the 
executor,  alleged  that  the  Note  and  Bill  referred  to  wen 
regularly  endorsed  and  transferred  over  by  the  deceased  to 
the  respective  Bankers,  who  discounted  the  same ;  and  that 
the  deceased,  at  the  time  of  his  deathi  had  not  any  bene- 
ficial interest  whatever  in  either  of  the  securities,  whieh 
became  the  property  of  the  Bankers.  The  Reply  idkged 
that,  inasmuch  as  the  said  securities  were  dishonooied  when 
payment  was  due,  the  amount  of  eadi  became  demandable 
from  the  deceased,  and  are  now  recoverable  by  the  boMers 
from  hf  8  estate ;  and  that  as  both  the  Note  and  the  Bill 
were  given  to  the  deceased  for  goods  sold  and  delivsfsd; 
upon  their  dishonour,  the  deceased's  right  to  sue  the  several 
purchasers  upon  the  origpnal  consideration  (which  had  been 
suspended  in  the  meantime)  revived,  whereby  the  pin*- 
chasers,  Whitaker  and  Lucas,  became  debtors  to  ike  d^ 
ceased's  estate. 

Dr,  Addams  and  Dr.  Harding^  in  support  of  die  Petitlos; 
Dr.  Jenner  and  Dr.  Trviss,  contrd. 


Judgment. 


Sir  H.  Jenner  Fust. 

The  only  difficulty  I  have,  is  as  to  the  posaibiii^ 
of  the  parties  who  gave  these  Notes  being  sued  in  tw6 
actions,— one  by  the  Bankers,  the  holders  of  the  Notes;  tht 
other  by  the  representative  of  the  deceased,  who  was  thtf 
vendor  of  the  goods*  That  the  debts  were  not  eztin* 
guished,  there  can  be  no  doubt ;  the  question  is,  whether 
they  were  due  from  Mr.  Lucas  and  Mr.  Whitaker  to  tbi 
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estate  of  the  deceased.  The  facts  are  admitted^ — the  pur-  Maech  2. 
chase^  the  amount,  and  the  delivery  of  the  goods,  and  it  is  j^i^hoUv 
admitted  that  the  debts  have  not  been  paid  by  them,  either  Thomas. 
to  the  Bankers  or  the  vendor ;  the  amount  remains  a  debt 
to  one  or  the  other.  The  cases  are  not  very  specific,  and 
irhat  is  the  actual  state  of  the  law  it  is  difficult  for  me  to 
say  ;  but  I  am  inclined  to  hold  that  these  Notes  are  bona 
noiabilia;  and  if  the  parties  are  liable  to  be  sued  by  the 
Bankers  and  by  the  representative  of  the  deceased,  there 
miiflt  be  some  means  of  protecting  them,  and  staying  the 
double  action.  The  Bills  were  protested,  having  been  dis- 
honoured, and  notice  was  given  to  the  deceased  of  their 
being  dishonoured,  and  payment  was  demanded  of  him. 
The  Bills,  however,  remained  unpaid  in  the  hands  of  the 
Bankers,  who  have  a  right  of  action  against  the  parties  who 
gave  them;  but  they  may  also  have  a  right  of  action  against 
the  party  for  whom  they  discounted  the  Bills.  I  am,  there- 
fore»  of  opinion  that  there  were  bona  noiabilia^  at  the  time 
of  the  deceased's  death,  provided  the  parties,  the  purchasers 
of  the  deceased's  stocky  who  gave  those  Bills,  were  resident 
out  of  the  jurisdiction  of  the  Court  of  Saint  David's ;  and 
it  is  dear  that  they  were  resident  the  one  at  Bristol  and 
the  other  in  London.  There  can  be  no  doubt  that  Bills  of 
Exchange  are  bona  notabilia  where  the  debtor  resides  ;  the  ' 
only  question  is,  what  is  the  effect  of  the  endorsement  to  the 
Bankers,  and  of  the  Bills  being  dishonoured  ?  I  am  inclined 
to  hold  that  the  debts  do  constitute  bona  noiabilia  ;  they  are 
not  extinguished  ;  they  are  still  due  from  Messrs.  Lucas  and 
Whitaker  to  the  estate  of  the  deceased,  and  as  they  are  resi- 
dent out  of  the  jurisdiction  of  the  Court  of  Saint  David's, 
all  the  proceedings  there  are  null  and  void  ab  initio.  The 
cause  must,  therefore,  begin  again  here,  as  an  original  cause, 
not  as  an  appeal.  The  difficulty  is  to  know  what  should  be 
the  form  of  the  sentence,  whether  I  should  pronounce  for 
the  appeal  or  against  it.  The  best  way  will  be  to  dismiss  Cause  dis- 
tile  cause  at  once,  on  the  ground  that  the  proceedings  in  the  missed. 
Coort  of  Saint  David's  are  nullities. 

Proetors:— 7c5&s,  for  the  Appellant ;  Jennings,  for  the  Respondent 

VOL.TIX^  3  O 


410  ADMIRALTY  COUHT.  [HiuT. 


Add.CourtDay.  March  7. 

Bottomry.—  The  "Grecia"  (Paige). — Motion, — The  vessel,  in  this 
Additional  Ar-  ^^g^  |,^j  Hj^gj^  g^^^j  under  a  Decree  of  this  Court,  in  a  cause 
tides,  append-  i       k    i  i      ^o/\o   i.    j  t_ 

edtoaCbaiter-  of  Bottomry,  and  the  proceeds  of  the  sale,  x803,  had  been 

Party,    signed  brought  into  the  Registry  to  answer  two  bonds,  amounting 
acknowledging  to  £609.     It  appeared  that,  at  the  end  of  the  Charter- Party, 

the  receipt  of  were,  signed  by  the  then  master,  the  following 
money   on  ac- 

count      of     his  ADDITIONAL   ARTICLES. 

freight     (for  ,«,      r^,  ,       ,  ,  .  * 

which  he   had      The  Charterer  undertakes  to  pay  to  the  captain,  on  account  of 

paid  insurance)  the  freight,  £400  sterling,  for  which  the  captain  shall  pay  the 

which,  with  c|,arfl:e8  of  three  per  cent,  for  once,  and  moreover  the  insurance 
other  moneys,    ,      *,    „  ,       '^       ,  , .  t     »    „  i^  ,        ,      i- 

he     stipulated  that  shall  result  upon  the  account  which  shall  be  produced  to  hnn 

should,  **  on  his  in  London. 

Mie  ai^  vai  in  r^^^  captain  also  undertakes  to  pay  the  difference  of  insurance  that 
deducted  from  m&y  ai^se  between  the  Moldavian  flag  and  the  Austrian  flag,  as  cos- 
his  freight,  and  tomary  to  be  paid  upon  vessels  underwritten  at  Lloyd's  in  London. 

in      case      his  /-•  «  ^      "io  ^^      ,      ,«.« 

freight    should  Gallats,  ■•^  October  1848. 

not    be   suffi-  (Signed)    T.  N.  Mitros. 

same,  **  thede-  ^»  *^®  undersigned.  Captain  T,  N.  Mitros,  in  command  of  Uw 
bit  shall  be  re-  Moldavian  brigantine  called  Grecia,  declare  to  have  received  of 
toined  as  a  bet-  ^nd  from  my  shipper  Sigr.  S.  Goldner,  once,  the  sum  of  £400,  for 
on  Motion  to  ^^^^^  ^  have  already  given  the  regular  receipt,  and  there  remains 
decree  payment  for  this  to  pay  the  insurance,  whatever  shall  be  the  amoant,  ac- 
of  these  ad-  cording  to  the  account  thereof  in  London, 
bottomry,  out  Furthermore,  I  declare  to  have  received  of  and  from  the  afore- 
of  proceeds  of  said,  on  account  also  of  my  freight,  the  sum  of  £882,  for  which  I 
sale  of  the  ves-  |^j^^g  already  paid  the  insurance,  as  appears  by  the  second  receipt 

gjgjry: Held  given  by  me,  so  that  the  total  amount  received,  added  to  the  £400, 

(without decid'  makes  £1,282,  which,  on  my  safe  arrival   in   London,  shall  be 
iiiff  whether,  if  deducted  from  my  freight,  and  in  case  my  freight  should  not  be 
otherwise,  this  sufficient  to  pay  the  above  sum,  for  whatever  reason  the  same  may 
was  a  bottom-  be,  the  said  debit  shall  be  retained  as  a  bottomry  bond, 
ry-bond),  tJiat  Galatz,  the  24ih  NoV.  1848. 

there    was    no  ._,.        .^      r«  •.r  »»• 

maritime    risk,  (Signed)      T.  N.  Mitroa. 

the  '^advances      From  the  accounts  annexed  to  the  affidavit  of  the  agent  of 

were    for   the  Mr.  S.  Goldner,  it  appeared  that,  after  deducting  the  amount 
necessities     of 
the  ship. 
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of  freight,  there  was  a  balance  due  to  him  of  £799,  which,     March  7. 
it  was  submitted,  he  was  entitled  to  receive,  under  the  Addi-        Z     '. 
tional  Articles,  as  on  a  bottomry-bond,  so  far  as  the  remain- 
ing balance  of  the  proceeds  of  sale  of  the  ship  (afler  deduct- 
ing the  £609,  due  under  the  two  bottomry-bonds)  would  pay 
the  same ;  and 

Dr.  Ttviss  moved  the  Court  to  decree  a  warrant  to  issue  Motion. 
against  the  proceeds  in  the  Registry  on  behalf  of  Mr.  Goldner, 
the  holder  of  the  bottomry-bond  endorsed  on  the  Charter- 
party.  There  is  no  precedent  of  a  bottomry-bond  endorsed 
on  a  Charter-Party  ;  but  it  is  submitted  that  the  form  is  not 
restricted.  There  is  apparently  a  maritime  risk,  namely, 
"on  my  safe  arrival  in  London  ;"  and  maritime  risk  seems 
to  be  the  substantial  foundation  of  a  bottomry  transaction. 
The  Articles  directly  stipulate  that  *Hhe  debit  shall  be 
retained  as  a  bottomry  bond.*'  The  Court  has  held,  that  an 
agreement  for  a  bottomry -bond  is  as  valid  as  a  bond  itself; 
The  "  J/iiM?."* 

Db.  Lushington. 

As  the  sum  is  small,  it  is  desirable  that  the  Court  JaDOMiMT, 
should  dispose  of  the  question  at  once ;  although  this  is  a 
mere  preliminary  proceeding,  to  arrest  the  money  that  re- 
mains in  the  Registry. 

It  appears  that  this  claim  is  founded  upon  certain  Addi- 
tional Articles  appended  to  a  Charter-Party,  which  bore 
date  originally  on  the  2nd  October,  1848,  and  finally  these 
Additional  Articles  bear  date  on  the  24th  November  in  the 
same  year ;  and  it  is  upon  the  strength  of  these  Articles, 
more  particularly  the  latter  clause,  that  the  application  is 
made  to  the  Court  to  arrest  the  proceeds. 

Some  very  considerable  difficulty  arises  upon  the  first  ; 

view  of  the  question,  because  a  bottomry-bond  must  not 
only  include  maritime  risk,  but  also  it  must  be  for  the  ne- 
cessities of  the  ship,  and  the  Court  must  be  satisfied,  before 
it  can  pronounce  for  the  validity  of  a  bottomry- bond,  and 
decree  it  to  be  paid  out  of  the  proceeds  of  the  vessel,  that 

♦  1  Rob.  jun.  III. 
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Motion 
rejected* 


the  money  was  advanced  for  that  purpose*  But  I  have  here 
no  statement  of  that  kind^  nor  the  slightest  evidence  to  show 
that  it  was  more  than  a  simple  advance  upon  the  freight^— 
for  what  purpose  I  am  left  in  total  ignorance.  That  is  not 
the  only  difficulty,  because  there  follows  this  clause,  *'  for 
which  I  have  already  paid  the  insurance.**  So  that  the 
master,  who  receives  an  advance  of  £882,  eventually  to  be 
paid  out  of  the  freight,  has  actually  paid  the  insurance ;  so 
that  no  maritime  risk  was  run  on  the  freight,  on  the  part  of 
the  person  who  advanced  the  money,  the  risk  being  of  a 
different  description,  viz.  in  case  the  freight  should  prove 
insufficient  to  answer  the  demand ;  but  maritime  risk  there 
is  none. 

This  is  quite  enough  to  dispose  of  the  present  applicatioD, 
without  entering  into  the  question,  which  would  deserve 
consideration  if  the  facts  were  otherwise,  namely,  whether 
this  is  a  bottomry-bond  at  all ;  for  all  that  is  said  is  this, 
"  In  case  my  freight  should  not  be  sufficient  to  pay  the  above 
sum,  for  whatever  reason  the  same  may  be»  the  said  debit 
shall  be  retained  as  a  bottomry-bond.*'  It  is  perfectly  true 
that,  in  one  case,'*'  under  the  peculiar  circumstances,  I  did 
hold  an  agreement  for  a  bond  a  valid  bond ;  but  it  is  not 
to  be  inferred  from  thence  that  I  should  be  ready  to  adopt 
that  as  a  general  principle,  unless  the  same  or  similar  cir- 
cumstances to  those  that  occurred  in  that  case  would  lesd 
to  a  similar  conclusion. 

Looking  to  the  circumstances  of  this  case,  it  would  be 
useless  to  arrest  the  proceeds  in  the  Registry,  for  I  think  I 
should  not  be  justified  in  paying  them  out.  The  Motion 
must  be  rejected. 

Jennings,  Proctor. 


♦  J7i9  "Ah'ne,^  1  Rob.  jun.  122. 
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IluHidal  €ommUUe  of  tt^e  Vribs  (irounciL 

March  8. 

OoRHAir,  Clsrk»  V,  THE  LoRD  B18HOF  OF  ExETKR.  In  a  pro- 
'^Appeal. — Cause.-^Thh  was  an  appeal  from  the  Arches  ^^"  pr^enu 
Court  of  Canterbury,  in  a  proceeding  by  the  Rev.  George  ed  to  a  benefice, 

Comeliua  Gorham,  Clerk,  Vicar  of  St.  Just,  in  the  county  "«"""'  5*'  ^!*^ 

^  ^  cesan,  for  re- 

of  Cornwall,  and  diocese  of  Exeter^  against  the  Lord  Bishop  fusing  to  in< 
of  that  diocese,  for  having  refused  to  institute  him  to  the  Jhe"^oJ|i"thaL 
Living  of  Brampford  Speke,  in  the  County  of  Devon,  and  upon    examin- 

in  the  same  diocese,  to  which  he  had  been  presented  by  the  Jtion,   he  had 

^  ''         been  found   to 

Crown.    The  Court  below  had  issued  a  Monition,  calling  have  maintain- 

upon  the  Lord  Bishop  to  institute  the  party  proceeding,  or  ^  doctrines 
to  show  cause  for  refusing,  and  upon  the  return  to  the  those    of    the 

Monition,  pronounced*  that  sufficient  cause  had  been  shown.  Church  of  Eng- 

,,  i_ji..ii..ii         l*nd,  inasmuch 

inasmuch  as  the  presentee  had  mamtained  that,  m  the  bap-  as  he  held  that, 

tism  of  infanta,  a  prevenient  Act  of  Grace  must  render  them  ^fore  their  ro- 

,  ..  n    t        .  ••■•Ill       1  generation     by 

worthy  recipients  of  the  nte,  which  it  held  to  be  contrary  Baptism,  a  pre- 

to  the  doctrine  of  the  Church  of  England,  that  infants  venient  Act  of 
were  spiritually  regenerated  in  Baptism.     From  this  sen- ^erinfanuwor- 

tence  an  appeal  was  interposed  to  this  Court  on  behalf  of  thy  recipients 
XT     r^     I.  of     that     rite, 

Mr.  Oorham.  whereas  the  spi- 

The  Argument  occupied  four  days  (Dec.  11th,  12th,  14th,  ritual  regenenu 
and  17th)  ;  Turner,  Q.C.,  and  Dr.  Batfford,  for  the  Appel-  [n'^^Baptis'^S 

lant ;  I>r,  AddamSf  and  Badeley^  for  the  Respondent.!  the  doctrine  of 

the  Church  :— 

Held,  on    ap- 

LoRD  Lanodalk,  M.R.J  peal  (reversing 

This  is  an  appeal  by  the  Reverend  George  Cor-  {^e^  c^*"b^ 

nelius  Gorham  against  the  sentence  of  the  Dean  of  the  low),  that  the 

Arches  Court  of  Canterbury,  in  a  proceeding  termed  a  ^^"^^    ^^^ 

duplex  querela^  in  which  the   Right   Reverend  the  Lord  sentee   is   not 

contrary  or  re- 

t  It  has  been  found  impracticable  (as  in  the  Court  below)  to  com-  xxin^     of    the 

press  within  reasonable  limits  a  digest  of  an  Argument  so  peculiar  in  its  Church  of  Eng- 

eharaeter.  Mr.  Badeley's  Argument  has  been  published  in  a  separate  ^^  ^.  ^1 1*^ 
,  e8tablished,and 

'°™-        .    .  3 ,  .      .  that  he  ought 

t  This  judgmeot  was  read  from  a  prmted  paper. 
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March  8.  Bishop  of  Exeter,  at  the  instance  of  Mr.  Gorham^  was  called 
Gorham  v  "P°"  *^  show  cause  why  he  had  refused  to  institute  Mr. 
Bp,  of  Exeter.  Gorham  to  the  vicarage  of  Brampford  Speke.  The  judge 
not,  by  reason  pronounced  that  the  Bishop  had  shown  sufficient  cause  for 
of  the  doctrine  his  refusal,  and  thereupon  dismissed  him  from  all  further 
have  been^'re-  observance  of  justice  in  the  premises;  and,  moreover,  con- 
fused ad  mission  demned  Mr.  Gorham  in  costs.  From  this  sentence  Mr. 
to  the  enc  ce.  q^j.^^^^  appealed  to  her  Majesty  in  Council.  The  case  was 
March  8.  referred  by  her  Majesty  to  this  Committee.    It  has  been 

fully  heard  before  us ;  and,  by  the  direction  of  her  Majesty, 
the  hearing  was  attended  by  my  Lords  the  Archbishops  of 
Canterbury  and  York,  and  the  Bishop  of  London,  who  are 
members  of  her  Majesty's  Privy  Council.  We  have  the  satis- 
faction of  being  authorized  to  state,  that  the  Most  Reverend 
Prelates  the  Archbishops  of  Canterbury  and  of  York,  after 
having  perused  copies  of  this  judgment,  have  expressed 
their  approbation  thereof.  The  Bishop  of  London  does  not 
concur. 
The  fects.  The  facts,  so  far  as  it  is  necessary  to  state  them,  are  as 

follow  :— 

Mr.  Gorham,  being  vicar  of  St.  Just*in-Penwith,  in  the 
diocese  of  Exeter,  on  the  2nd  of  November,  1847,  was  pre- 
sented by  her  Majesty  to  the  vicarage  of  Brampford  Speke, 
in  the  same  diocese,  and  soon  aflerwards  applied  to  the 
Lord  Bishop  of  Exeter  for  admission  and  institution  to  the 
vicarage.  The  Bishop,  on  the  13th  of  November,  caused 
Mr.  Gorham  to  be  informed  that  his  Lordship  felt  it  his 
duty  to  ascertain,  by  examination,  whether  Mr.  Gorham 
was  sound  in  doctrine,  before  he  should  be  instituted  to  the 
vicarage  of  Brampford  Speke. 

The  examination  commenced  on  the  17th  of  December, 
and  was  continued  at  very  great  length  for  five  days  in  the 
same  month  of  December,  and  (after  some  suspension)  for 
three  more  days  in  the  following  month  of  March.  The 
questions  proposed  by  the  Bishop  related  principally  to  the 
Sacrament  of  Baptism,  and  were  very  numerous,  much 
varied  in  form,  embracing  many  points  of  difficulty,  and 
oflen  referring  to  the  answers  given  to  previous  questions. 
Mr.  Gorham  did  not  at  first  object  to  the  nature  of  this 
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examination  ;  but«  daring  its  progress,  he  at  various  times     Maech  8. 
remonstrated  against  the  manner  in  which  it  was  conducted,      Gorham  ▼. 
and   the  length   to   which  it  extended.      We  are,   how-  Bp.  of  Exeter. 
ever,  relieved  from  the  necessity  of  considering  whether  he 
could  or  could  not  lawfully  have  declined  to  submit  to  such 
a  course  of  examination  ;  because  he  did  in  fact  answer 
nearly  all  the  questions,  and  no  complaint  is  made  of  his  not 
having  answered  them  all. 

The  examination  being  concluded,  the  Bishop  refused  to 
institute  Mr.  Gorham,  for  the  reason  (as  stated  in  the  notifi- 
cation) that  '*  he  had  upon  the  examination  found  Mr.  Gor- 
ham unfit  to  fill  the  Vicarage,  by  reason  of  his  holding 
doctrines  contrary  to  the  true  Christian  Faith,  and  the  doc^ 
trines  contained  in  the  Articles  and  Formularies  of  the 
United  Church  of  England  and  Ireland,  and  especially  in 
the  Book  of  Common  Prayer,  and  Administration  of  the 
Sacraments,  and  other  Rites  and  Ceremonies  of  the  Church, 
according  to  the  use  of  the  United  Church  of  England  and 
Ireland."     (Gorhaffi,  p.  219.)* 

Mr.  Gorham,  being  refused  Institution,  commenced  pro- 
ceedings in  the  Arches  Court  of  Canterbury ;  and,  at  his 
promotion,  a  Monition  with  intimation  issued  on  the  15th 
June,  1848y  and  thereby  the  Bishop  was  monished  to  admit 
Mr.  Gorham  to  the  Vicarage,  and  to  institute  and  invest  him 
therein,  or  otherwise  to  appear  to  show  cause  why  Mr.  Gor- 
ham should  not  be  admitted  and  instituted  by  the  Official 
Principal  of  the  Arches  Court  of  Canterbury. 

After  litigation  had  thus  commenced,  and  Mr.  Gorham     Form  of  pro- 
had  called  upon  the  Bishop  to  state  why  Institution  was  ^^^^"'S* 
refused,  it  became  evident  that  the  reasons  must  be  consi- 
dered upon  legal  principles,  and  it  was  to  be  expected  that 
both  parties  would  require  a  strict  and  formal  proceeding, 
in  which  the  particular  unsound  doctrine  imputed  to  Mr. 

*  This  reference  is  to  a  book,  published  by  Mr.  Gorham,  entitled, 
**  Examination  before  Admission  to  a  Benefice  by  the  Bishop  of  Exeter, 
followed  by  Refusal  to  institute,  on  the  allegation  of  Unsound  Doctrine 
respecting  the  Efficacy  of  Baptism,**  containing  the  several  Questions 
and  Answers,  admitted  to  be  correct,  and  which  was  brought  into  the 
Begistvy  of  the  Arches  Court,  by  the  Bishop,  in  part  supply  of  proof. 
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Mabcb  dL  Grorfaam  would  haye  been  cBsdnctly  allied.  Unfivtiinaiei j, 
^'T~~  this  course  was  not  adopted.  The  Biahop  pmjed  to  be 
JB^.  o^  EswLr,  heard  on  Petition  ;  and  in  bis  Act  on  Petitioii,  be  stated  his 
diarge  against  Mr.  Gorham,  and  alleged  that  it  appeared  to 
him^  in  the  coarse  of  the  examination,  that  Mr.  Gorfaam  was 
of  nnsoond  doctrine  respecting  the  great  and  fundamental 
point  of  Baptism,  inasmuch  as  Mr.  Gorham  held,  and  per- 
sisted in  holding,  that  Spiritual  R^eneration  is  not  given 
or  conferred  in  that  Holj  Sacrament, — in  particular,  that 
infants  are  not  made  therein  members  of  Christ  and  die  chil- 
dren of  God,— contrary  to  the  plain  teadung  of  the  Charch 
cf  England,  in  her  Articles  and  Liturgy ;  and  especially 
contrary  to  the  divers  OflSces  of  Baptism,  the  Office  of  Con- 
firmation, and  die  Catechism,  severaUy  contained  in  the 
Book  of  Common  Prayer,  and  Administradon  of  the  Sacra- 
ments, and  other  Rites  and  Ceremonies  of  the  Church,  ac- 
cording to  the  use  of  the  United  Church  of  England  and 
Ireland.  And,  in  part  supply  of  proof  of  the  premises, 
the  Bishop  referred  to  a  book  written  and  caused  to  be 
printed  and  published  by  Mr.  Gorham,  containing,  amongst 
other  things,  die  several  questions  put  by  the  Bidiop  lo 
Mr.  Gorham,  in  the  course  of  the  examinadon,  and  Mr. 
Gorham's  several  answers  to  the  same  quesdons. 

Mr.  Gorham  made  no  objecdon  to  the  mode  of  proceed* 
ing  by  Act  on  Petidon,  but  pat  in  his  Answer  diereto ;  and 
thereby,  after  alleging  that  the  book  published  by  him,  and 
brought  into  Court  by  the  Bishop,  contained  a  full,  trae^ 
and  accurate  account  of  all  the  qoesdons  and  answers  which 
were  given  in  the  course  of  the  ezaminadouy  he  disdncdf 
and  emphatically  denied  that  he  in  his  examinadon  did 
maintain,  or  had  at  any  time  maintained,  unaound  docdioe 
respecdng  die  efficacy  of  the  Sacrament  of  Bapdsm,  or  that 
he  had  held,  or  persisted  in  holding,  any  opinions  thercoo 
at  variance  with  the  plain  teaching  of  the  Church  of  Eng- 
land,  in  her  Articles  and  Liturgy ;  and  further  explidtljT 
and  expressly  denied  that  he  either  held,  or  persisted  in 
holding,  that  infants  are.  not  made  in  Bapdsm  members  ft 
Christ  and  the  children  of  God ;  and  he  alleged  that  he  did 
not  maintain  any  views  whatever  contrary  to  the  true  doe* 
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trine  of  the  Church  of  England*  as  dogmatically  determined  Maacu  8. 
in  her  Articles,  familiarly  taught  in  her  Catechism^  and  z^'^miiT 
devotionally  expressed  in  her  Services, — it  having  been  his  Bp.  of  Exei^ 
desire  and  endeavour^  throughout  the  examination,  to  ex« 
plain  the  language  both  of  her  Articles  and  Liturgy  (in 
compliance  with  the  express  directions  of  the  Church  her- 
self) by  such  just  and  favourable  construction  as  would 
secure  an  entire  agreement,  not  only  of  each  with  the  other, 
but  of  all  alike,  with  the  plain  tenour  of  Holy  Scripture, 
dedared  by  the  said  Articles  to  be  of  paramount  and  abso- 
lute authority.  The  Bishop  replied  to  Mr.  Gorham's  Answer 
generally.  The  book  published  by  Mr.  Gorham  was  the 
only  evidence  adduced  on  either  side ;  and  with  such  alle- 
gations as  are  contained  in  the  Bishop's  Act  on  Petition  and 
Mr.  Oorham's  Answer,  the  case  was  brought  on  to  be  heard, 
with  no  statement  on  the  part  of  the  Bishop  of  what  was, 
in  his  Lordship's  view,  the  true  doctrine  of  the  Church  of 
England  in  respect  of  the  efficacy  of  the  Baptism  either  of 
adults  or  infants;  nor  any  specification  of  the  doctrine 
imputed  to  Mr.  Gorham,  except  the  general  charge  before 
stated ;  and  no  distinct  statement  on  the  part  of  Mr.  Gor- 
ham of  what,  in  his  view,  is  the  true  doctrine  of  the  Church 
of  England,  what  is  the  particular  doctrine  which  he  him- 
self maintains  on  the  subject  in  question,  or  in  what  parti- 
culars, or  for  what  particular  expressions,  he  requires  the 
just  and  favourable  construction  which  he  considers  to  be 
necessary  and  suflicient  to  secure  the  entire  agreement  be- 
tween the  Articles  and  the  Liturgy  and  his  doctrine.  As 
this  fonn  of  pleading  was  acquiesced  in  on  both  sides,  nei- 
ther party  has  any  reason  to  complain  of  the  other;  but  those 
mho  are  called  upon  io  judge  of  the  matters  in  difierence  have 
great  reason  to  complain  that,  instead  of  their  attention  being 
directed,  as  it  ought  to  have  been,  to  specific  propositions 
distinctly  stated,  and  to  the  evidence  directly  applicable  to 
those  propositions;  instead  of  having  a  specific  and  precise 
statement  of  that  which  the  Bishop  alleged  to  be  the  doc- 
traie  of  the  Church  of  England  upon  the  matters  in  ques- 
tion, and  upon  which  he  meant  to  rely,  and  of  the  specific 
doctrine  held  by  or  imputed  to  Mr.  Gorham,  and  allogetl  to 
▼OL.  yii.  3  11 
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March  9k    be  ansound ; — the  case  is  brought  forward  and  left  in  such  a 
Gorham  y     ^orm,  that^  without  being  supplied  with  any  allegations  dis* 

Bp.  of  Exeter,  tinctly  stated  or  any  issue  distinctly  joined,  we  are  called 
upon  minutely  and  accurately  to  examine  a  long  series  of 
questions  and  answers-*of  questions  upon  a  subject  of  a 
very  abstruse  nature,  intricate,  perplexing,  entangling,  and 
many  of  them  not  admitting  of  distinct  and  explidt  answers 
«— of  answers  not  given  plainly  and  directly,  but  in  a  guarded 
and  cautious  manner,  with  the  apparent  view  of  escaping 
from  some  apprehended  consequence  of  plain  and  direct 
answers. 

The  inconvenience  of  this  course  of  proceeding  is  so 
great,  and  the  difficulty  of  coming  to  a  right  conclusion  is 
thereby  so  unnecessarily  increased,  that  in  our  opinion  the 
judge  below  would  have  been  well  justified  in  refusing  to 
pronounce  any  opinion  upon  the  case  as  appearing  upon 
such  pleadings ;  and  in  requiring  the  partieSf  even  at  the 
last  moment,  to  bring  forward  the  case  in  a  regular  manner 
by  Plea  and  Proof. 

The  case  comes  before  us  in  precisely  the  same  state ;  and, 
although  the  Counsel  on  both  sides  have  used  their  best  en- 
deavours to  remove  the  vagueness  and. uncertainty  found  io 
the  pleadings,  as  well  as  in  the  examination,  and  have  thereby 
much  assisted  us,  they  have  not  been  able  entirely  to  re- 
move the  difficulty. 

Evidence.  In  considering  the  examination,  which  is  the  only  evidence, 

we  must  have  regard  not  only  to  the  particular  question  to 
which  each  answer  is  subjoined,  but  to  the  general  scope, 
object,  and  character  of  the  whole  examination ;  and  if,  under 
circumstances  so  peculiar  and  perplexing,  some  of  the  an* 
swers  should  be  found  difficult  to  be  reconciled  with  one 
another  (as  we  think  is  the  case),  justice  requires  that  sn 
endeavour  should  be  made  to  reconcile  them  in  such  a  man* 
ner  as  to  obtain  the  result  which  appears  most  consistent 
with  the  general  intention  of  Mr.  Gorham  in  the  expositioB 
of  his  doctrine  and  opinions. 
Doctrine  held      Adopting  this  course,  the  doctrine  held  by  Mr.  Gorhaot 

•entee       '*'**  appears  to  us  to  be  this — that  Baptism  is  a  Sacrament  gene* 
rally  necessary  to  Salvation,  but  that  the  Grace  of  R^enen^ 
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tton  does  not  so  necessarily  accoinpany  the  Act  of  Baptism      March  8. 
that  Regeneration  invariably  takes  place  in  Baptism ;  that     p'T" 
the  Grace  may  be  granted  before,  in^  or  after  Baptism  ;  that  Bp,  of  ExeUr. 
Baptism  is  an  effectual  sign  of  Grace^  by  which  God  works 
invisibly  in  os,  but  only  in  such  as  worthily  receive  it, — in 
them  alone  it  has  a  wholesome  effect ;  and  that,  without  re- 
ference to  the  qualification  of  the  recipient,  it  is  not  in  itself 
an  effectual  sign  of  Grace;  that  infants  baptized,  and  dying 
before  actual  sin,  are  certainly  saved ;  but  that  in  no  case  is 
Regeneration  in  Baptism  unconditional. 

These  being,  as  we  collect  them^  the  opinions  of  Mr.  Gor-  Its  test. 
ham,  the  question  which  we  have  to  decide  is,  not  whether 
they  are  theologically  sound  or  unsound,— not  whether, 
upon  some  of  the  doctrines  comprised  in  the  opinions^  other 
opinions  opposite  to  them  may  or  may  not  be  held  with 
equal  or  even  greater  reason  by  other  learned  and  pious 
ministers  of  the  Church; — but  whether  these  opinions  now 
under  our  consideration  are  contrary  or  repugnant  to  the 
doctrines  which  the  Church  of  England^  by  its  Articles, 
Formularies^  and  Rubrics,  requires  to  be  held  by  its  Minis- 
tersy  so  that  upon  the  ground  of  those  opinions  the  Appellant 
can  lawfully  be  excluded  from  the  Benefice  to  which  he  has 
been  presented. 

This  question  must  be  decided  by  the  Articles  and  Li-      Rules    and 

turgVt  and  we  must  apply  to  the  construction  of  those  Books  ^I!?*iT^*f-    ^ 
^^  ^    rr  ^  construction. 

the  same  rules  which  have  long  been  established^  and  are 
by  the  law  applicable  to  the  construction  of  all  written  in- 
struments. We  must  endeavour  to  attain  for  ourselves  the 
true  meaning  of  the  language  employed^  assisted  only  by 
the  consideration  of  such  external  or  historical  facts  as  we 
nay  find  necessary  to  enable  us  to  understand  the  subject- 
matter  to  which  the  instruments  relate^  and  the  meaning  of 
the  words  employed. 

In  onr  endeavours  to  ascertain  the  true  meaning  and  effect 
of  the  Articles,  Formularies,  and  Rubrics^  we  must  by  no 
means  intentionally  swerve  from  the  old-established  rules  of 
construction^  or  depart  from  the  principles  which  have  re- 
eved the  sanction  and  approbation  of  the  most  learned 
penoM  in  time  pasti  as  being  on  the  whole  the  best  calcu-^ 
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MikRCB  8.     lated  to  determine  the  true  meaning  of  the  documents  to  be 
Gorham  y     examined.     If  these  principles  are  not  adhered  to,  all  the 
Bp,  of  ExeUr,  rights,  both  spiritual  and  temporal,  of  her  Majesty's  sub- 
jects would  be  endangered. 

As  the  subject-matter  is  doctrine,  and  its  application  to  a 
particular  question,  it  is  material  to  observe  that  there  were 
different  doctrines  or  opinions  prevailing  or  onder  discussion 
at  the  times  when  the  Articles  and  Liturgy  were  framed, 
and  ultimately  made  part  of  the  law ;  but  we  are  not  to  be 
in  any  way  influenced  by  the  particular  opinions  of  the 
eminent  men  who  propounded  or  discussed  them ;  or  by  the 
authorities  by  which  they  may  be  supposed  to  have  been 
influenced ;  or  by  any  supposed  tendency  to  give  prepon- 
derance to  Calvinistic  or  Arminian  doctrines.  The  Artides 
and  Liturgy,  as  we  now  have  them,  must  be  considered  as 
the  final  result  of  the  discussion  which  took  place—not  the 
representation  of  the  opinions  of  any  particular  men,  Cal- 
vinistic, Arminian,  or  any  other ;  but  the  conclusion  which 
we  must  presume  to  have  been  deduced  from  a  due  consi- 
deration of  all  the  circumstances  of  the  case,  including  the 
sources  from  which  the  declared  doctrine  was  derived,  and 
the  erroneous  opinions  which  were  to  be  corrected. 

It  appears  from  the  resolutions  and  discussions  of  the 
Church  itself,  and  from  the  history  of  the  time,  that,  from 
the  first  dawn  of  the  Reformation  until  the  final  settlement 
of  the  Articles  and  Formularies,  the  Church  was  harassed 
by  a  great  variety  of  opinions  respecting  Baptism  and  iti 
efficacy,  as  well  as  upon  other  matters  of  doctrine. 

The  Churchy  having  resolved  to  frame  Articles  of  Faith, 
as  a  means  of  avoiding  diversities  of  opinion  and  establish- 
ing consent  touching  true  religion,  must  be  presumed  to 
have  desired  to  accomplish  that  object  as  far  as  it  could,  and 
to  have  decided  such  of  the  questions  then  under  discussioo 
as  it  was  thought  proper,  prudent,  and  practicable  to  decide; 
but  it  could  not  have  intended  to  attempt  the  determinatioa 
of  all  the  questions  which  had  arisen  or  might  arise,  or  to 
include  in  the  Articles  an  authoritative  statement  of  all 
Christian  doctrine ;  and  in  making  the  necessary  selection 
of  those  points  which  it  was  intended  to  decide,  regard  wai 
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had  to  the  points  which  were  deemed  to  be  most  important      March  8. 
to  be  made  known  to,  and  to  be  accepted  by,  the  members     Q^rham  r. 
of  the  Churchy  and  to  those  questions  upon  which  the  mem-  Bp,  of  ExdUr, 
bers  of  the  Church  could  agree,  and  that  other  points  and 
other  questions  were  lef\  for  future  decision  by  competent 
anthority,  and  in  the  meantime  to  the  private  judgment  of 
pious  and  conscientious  persons. 

Under  such  circumstances,  it  would  perhaps  have  been 
impossible,  even  if  it  had  been  thought  desirable,  to  employ 
language  which  did  not  admit  of  some  latitude  of  inter- 
pretation :  if  the  latitude  were  confine<I  within  such  limits  as 
might  be  allowed  without  danger  to  any  doctrine  necessary 
to  Salvation,  the  possible  or  probable  difference  of  inter- 
pretaUon  may  have  been  designedly  intended  even  by  the 
framers  of  the  Articles  themselves;  and  in  all  cases  in 
•  which  the  Articles,  considered  as  a  test,  admit  of  different 
interpretations,  it  must  be  held  that  any  sense  of  which  the 
words  fairly  admit  may  be  allowed,  if  that  sense  be  not  con- 
tradictory to  something  which  the  Church  has  elsewhere 
allowed  or  required — and  in  such  a  case  it  seems  perfectly 
light  to  conclude  that  those  who  impose  the  test  command 
no  more  than  the  form  of  the  words  employed  in  their  literal 
and  grammatical  sense  conveys  or  implies ;  and  that  those 
who  agree  to  them  )ire  entitled  to  such  latitude  or  diversity 
of  interpretaUon  as  the  same  form  admits* 

If  it  were  supposed  that  all  points  of  doctrine  were  de- 
eded by  the  Church  of  England,  the  law  could  not  consider 
any  point  as  left  doubtful.  The  application  of  the  law,  or 
of  the  doctrine  of  the  Church  of  England,  to  any  theological 
question  which  arose,  must  be  the  subject  of  decision;  and 
the  decision  would  be  governed  by  the  construction  of  the 
terms  in  which  the  doctrine  of  the  Church  is  expressed,  viz. 
the  construction  which  on  the  whole  would  seem  most  likely 
to  be  right. 

But  if  the  case  be,  as  undoubtedly  it  is,  that  in  the 
Church  of  England  many  points  of  theological  doctrine  have 
not  been  decided,  then  the  first  and  great  question  which 
arises  in  such  cases  as  the  present  is,  whether  the  disputed 
point  is  or  was  meant  to  be  settled  at  all,  or  whether  it  is 
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Ma&cb  8.  left  open  for  each  member  of  the  Church  to  decide  for  him- 
Q^^^^  ^  self,  according  to  his  own  conscientious  opinion.  If  there  be 
Bp,  of  ExeUr.  any  doctrine  on  which  the  Articles  are  silent,  or  ambiguously 
expressed,  so  as  to  be  capable  of  two  meanings,  we  must  sop- 
pose  that  it  was  intended  to  leave  that  doctrine  to  private 
judgment,  unless  the  Rubrics  and  Formularies  dearly  and 
distinctly  decide  it.  If  they  do,  we  must  conclude  that  the 
doctrine  so  decided  is  the  doctrine  of  the  Church.  But,  on 
the  other  hand,  if  the  expressiona  used  in  the  Rubrics  and 
Formularies  are  ambiguous,  it  ia.  not  to  be  ooDcladed  that 
the  Church  meant  to  establish  indirectly  as  a  doctrine  that 
which  it  did  not  establish  directly  as  such  by  the  Artidei 
of  Faith — the  Code  avowedly  made  for  the  avoidBng  of 
diversities  of  opinions,  and  for  the  establishing  of  consent 
touching  true  religion. 
Whence  the      We  must  proceed,  therefore,  with  the  freedom  which  the 

ChurcMs  tobe  ^^'^^'^is^'A^ioi^  ^^  ^^^  ^^^  requires,  to  examine  the  Artides 
deduced.  and  the  Prayer  Book,  for  the  purpose  of  discovering  what  it 

is,  if  anything,  which,  by  the  law  of  England,  or  the  doe- 
trine  of  the  Church  of  England  as  by  law  established*  h 
declared  as  to  the  matter  now  in  question ;  and  to  ascertaiii 
whether  the  doctrine  held  by  Mr.  Gorham,  as  we  widersland 
it  to  be  disclosed  in  his  examination,  is  directly  contrary  or 
repugnant  to  the  doctrine  of  the  Church. 

Considering,  first,  the  effect  of  the  Articles  alone,  it  is 
material  to  observe*  that  very  different  opinions  as  to  the 
Sacrament  of  Baptism  were  held  by  different  promoters  of 
the  Reformation,  and  that  great  alterations  were  made  in 
the  Articles  themselves  upon  that  subject.     The  Artidei 
about  religion  drawn  up  in  1536  state  that  it  is  offered  ont» 
all  men,  as  well  infants  as  such  as  have  the  use  of  reasooi 
that  by  Baptism  they  shall  have  remission  of  sin  and  th^ 
grace  and  favour  of  God ;  that  the  promise  of  grace  and 
everlasting  life  (which  promise  is  adjoined  to  the  Sacrament 
of  Baptism)  pertaineth  not  only  to  such  as  have  the  gift  of 
reason,  but  also  to  infants,  innocents*  and  children;  and 
that  they  ought,  therefore,  and  must  needs  be  baptised ; 
and  that  by  the  Sacrament  of  Baptism  they  do  also  obtaiit 
remission  of  their  sin,  the  grace  and  favour  of  God,  and  M 
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made  thereby  the  very  sons  and  children  of  God ;  in  so  Maach  8L 
much  as  infants  and  children  dying  in  their  infancy  shall  cZTZ^  ^ 
undoubtedly  be  saved  -thereby,  and  else  not.  That  infants  Bp,  of  Extier. 
must  needs  be  christened,  because  they  be  born  in  original 
sin,  which  sin  must  needs  be  remitted,  which  cannot  be  done 
but  by  the  Sacrament  of  Baptism,  whereby  they  receive  the 
Holy  Ghost,  which  executes  His  grace  and  efficacy  in  them, 
and  cleanseth  and  purifieth  them  from  sin  by  His  secret 
virtue  and  operation ;  and  that  men  or  children,  having  the 
use  of  reason,  and  willing  and  desirous  to  be  baptized,  shall 
by  the  virtue  of  that  Holy  Sacrament  obtain  the  grace  and 
remission  of  all  their  sins,  if  they  shall  come  thereto  per- 
fectly and  truly  repentant  and  contrite  of  all  their  sins  be- 
fore committed,  and  also  perfectly  and  constantly  confessing 
and  believing  all  the  Articles  of  our  Faith ;  and,  finally,  if 
they  shall  also  have  firm  credence  and  trust  in  the  promise 
of  God  adjoined  to  the  said  Sacrament, — that  is  to  say,  that 
in  and  by  tins  said  Sacrament  which  they  shall  receive,  God 
the  Father  giveth  unto  them,  for  His  Son  Jesus  Christ's 
take,  remission  of  all  their  sins,  and  the  grace  of  the  Holy 
Ghoaty  whereby  they  be  newly  regenerated  and  made  the 
very  children  of  God,  &c. 

In  the  book  entitled  A  Necessary  Doctrine  for  any  Chris' 
iian  MaMi  and  called  **  The  King's  Book,"  which  was  pub- 
lished in  1543,  it  is  thus  stated,-^**  Because  all  men  be 
bom  sinners/'*—'*  and  cannot  be  saved  without  remission  of 
their  sin,  which  is  given  in  Baptism  by  the  working  of  the 
Holy  Ghost,  therefore  the  Sacrament  of  Baptism  is  necessary 
for  the  attaining  of  Salvation  and  everlasting  life."-^<*  For 
whidi  causes  also  it  is  offered,  and  pertaineth  to  all  men,  not 
only  such  as  have  the  use  of  reason,  in  whom  the  same  duly 
received  taketh  away  and  purgeth  all  kind  of  sins,  both 
original. and  actual,  committed  and  done  before  their  Bap- 
tism ;  but  also  it  appertaineth  and  is  offered  unto  infants, 
which,  because  they  be  born  in  original  sin,  have  need,  and 
ought  to  be  christened,  whereby  they,  being  offered  tn  ihe 
fakkqfihe  Churchy  receive  forgiveness  of  their  sins,  and  such 
grace  of  the  Holy  Ghost,  that  if  they  die  in  the  state  of  their 
infimey*  they  shall  thereby  undoubtedly  be  saved*     Because 
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March  Q.     as  well  this  Sacrament  of  Baptism,  as  all  other  Saoraroents 

Gcrham  r.     '^8^'^*'^®^  by  Christ,  have  all   their  virtue,  efficacyy  and 

Bp,  of  Exeler.  strength  by  the  Word  of  God,  which  by  His  Holy  Spirit 

worketh  all  the  graces  and  virtues  which  be  given  by  the 

Sacraments,  to  all  those  that  worthily  receive  the  same.** 

The  Articles  of  1552  and  1562  adopt  very  different  lan- 
guage from  the  Articles  of  1536,  and  have  special  regard  to 
the  qualification  of  worthy  and  right  reception. 

The  twenty-fifth  Article  of  1562  distinctly  states,  that  in 
such  only  as  worthily  receive  the  same  the  Sacraments  have 
a  wholesome  effect  or  operation.  The  Article  on  Baptism^ 
in  describing  the  blessings  conferred  by  it,  speaks  only  of 
those  who  receive  il  rightly ;  and  with  respect  to  infants, 
instead  of  saying,  in  the  language  of  the  Articles  of  1536, 
that  ''  they  obtain  remission  of  their  sins^  and  the  grace  and 
favour  of  God,  by  Baptism,  and  that,  dying  in  their  infanqr, 
they  shall  be  undoubtedly  saved  thereby,  and  else  not ;"  it 
declares  only,  **  that  the  Baptism  of  young  children  is  in 
anywise  to  be  retained  in  the  Church,  as  most  agreeable  with 
the  institution  of  Christ;"  stating  nothing  distinctly  as  to 
the  state  of  such  infants,  whether  baptized  or  not. 

The  Articles  of  1536  had  expressly  determined  twopointSt 
1.  That  baptized  infants  dying  before  the  commission  of 
actual  sin  were  undoubtedly  saved  thereby.  2.  That  unbap- 
tized  infants  were  not  saved. 

The  Articles  of  1562  say  nothing  expressly  upon  either 
point ;  but,  not  distinguishing  the  case  of  infants  from  that 
of  adults,  state  in  general  terms  that  those  who  receive  Bap- 
tism rightly  have  the  benefits  there  mentioned  conferred. 

What  is  signified  by  rigid  reception  is  not  determined  by 
the  Articles^  Mr.  Gorham  says,  that  the  expression  always 
means  or  implies  a  fit  state  to  receive,— viz.,  in  the  case  of 
adults,  "  with  faith  and  repentance,"  and  in  the  case  d 
infants,  '^  with  God's  grace  and  favour.*' 

On  a  consideration  of  the  Articles,  it  appears  that,  besidei 
this  particular  point,  there  are  others  which  are  left  unde- 
cided. It  is  not  particularly  declared  what  is  the  distinct 
meaning  and  effect  of  the  Grace  of  Regeneration,-»whetlia' 
it  is  a  change  of  nature,  a  change  of  condition,  or  a  dunp 
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of  the  rriadon  tnbtistiiig  between  sinful  man  and  his  Creator ;  Mikftcn  ^ 
and  there  are  other  points  which  may  very  plainly  be  open  qIITZ.  ^ 
to  diflTerent  considerations  in  different  cases.  Bp,  of  Exeiet. 

Upon  the  points  which  were  left  open,  differences  of  opi- 
nion could  not  be  avoided,  even  amongst  those  who  sin- 
cerely sobscribed  to  the  Articles ;  and  that  such  differences 
amongst  such  persons  were  thought  consistent  with  subscrip- 
tion to  the  Articles,  and  were  not  contemplated  with  disap- 
probation, appears  from  a  passage  in  the  Royal  Declarationt 
ncMr  prefixed  to  the  Articles,  and  which  was  first  added  in 
the  reign  of  King  Charles  I.,  long  afler  the  Articles  were 
finally  settled : — **  Though  some  differences  have  been  ill 
raiaedy  yet  we  take  comfort  in  this»  that  all  clergymen  within 
our  realm  hare  always  most  willingly  subscribed  to  the  Ar- 
ticles established ;  which  is  an  argument  to  us  that  they  all 
agree  in  the  true  usual  literal  meaning  of  the  said  Articles* 
and  tiiat  even  in  those  curious  points  in  which  the  present 
difierences  lie,  men  of  all  sorts  take  the  Articles  of  the 
Church  of  England  to  be  for  thero»  which  is  an  argument, 
agnn«  that  none  of  them  intend  any  desertion  of  the  Articles 
established.** 

If  the  Articles  which  constitute  the  Code  of  Faith,  and 
from  which  any  differences  are  prohibited,  nevertheless  con- 
tun  expressions  which  unavoidably  admit  of  different  con* 
stroctionsy— and  members  of  the  Church  are  left  at  liberty 
to  draw  from  the  Articles  different  inferences  in  matters  of 
faith  not  expressly  decided,  and  upon  such  points  to  exer- 
cise their  private  judgments, — we  may  reasonably  expect  to 
find  aoeh  differences  of  opinion  allowable  in  the  interpreta- 
tioD  of  the  devotional  Services,  which  were  framed,  not  for 
th#  purpose  of  determining  points  of  faith,  but  of  establish- 
ing (to  use  the  expression  of  the  Statute  of  Elizabeth)  an 
uniform  Order  of  Common  Prayer,  and  of  the  Administra- 
tion of  Sacraments,  Rites,  and  Ceremonies  of  the  Church  of 
England* 

.  In  considering  the  Book  of  Common  Prayer,  it  must  ba 
absdnred  that  there  are  parts  of  it  which  are  strictly  dog- 
flsaCkaU  declaring  whst  is  to  be  believed  or  not  doubted ; 
pirta  which  are  instructional ;  pnd  parts  which  consist  of 

VOL.  TII.  3  I 
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March  8.     devotional  exercises  and  services.    Those  parts  which  are  in 

^  "7  their  nature  dofirmatical  must  be  considered  as  declaratory  of 

Gorham  ▼•,.,  .  ,.,  ,•• 

Bp,  of  Exeter,  doctrine ;  but  as  to  those  parts  which  are  devotional^  con- 
sisting of  prayers  framed  for  the  purpose  of  being  '*  more 
earnest,  and  fit  to  stir  Christian  people  to  the  doe  honouring 
of  Almighty  God/*  some  further  consideration  is  necessary. 
It  seems  to  be  properly  said,  that  the  received  Formu* 
laries  cannot  be  held  to  be  evidence  of  faith  or  of  doctrine, 
without  reference  to  the  distinct  declarations  of  doctrine  in 
the  Articles,  and  to  the  faith,  hope,  and  charity  by  which 
they  profess  to  be  inspired  or  accompanied ;  and  there  are 
portions  of  the  Liturgy  which  it  is  plain  cannot  be  construed 
truly  without  regard  to  these  considerations.     For  the  proof 
of  this,  the  instance  which  seems  to  be  most  usually  cited, 
and  which  is  conclusive,  is  the  Service  for  the  Burial  of  the 
Dead.    So  far  as  our  knowledge  or  powers  of  conception  ex- 
tend, there  are  and  must  be  at  least  some  persons,  not  excom- 
municated from  the  Church,  who,  having  lived  lives  of  sin, 
die  impenitent— nay,  some  who  perish  and  die  in  the  actual 
commission  of  flagrant  crimes;   yet  in  every  case,  in  the 
Burial  Service,  as  the  earth  is  cast  upon  the  dead  body, 
the  priest  is  directed  to  say,  and  doth  say»  **  Forasmuch  as 
it  hath  pleased  Almighty  God,  of  His  great  mercy,  to  take 
unto  Himself  the  soul  of  our  dear  brother  here  departed,  we 
therefore  commit  his  body  to  the  ground,  earth  to  earth, 
ashes  to  ashes,  dust  to  dust,  in  sure  and  certain  hope  of  the 
resurrection  to  eternal  life;"  and  thanks  are  afterwards  given, 
^  For  that  it  hath  pleased  Almighty  God  to  deliver  this  oar 
brother  out  of  the  miseries  of  this  sinful  world ;"  and  thii  is 
followed  by  a  Collect^  in  which  it  is  prayed,  **  that  when  we 
shall  depart  this  life  we  may  rest  in  God,  as  our  hope  is  thit 
this  our  brother  doth."     The  hope  here  expressed  is  tiie 
same  '*  sure  and  certain  hope  of  the  resurrection  to  eternal 
life"  which  is  stated  immediately  after  the  expression,  "it 
hath  pleased  Almighty  God,  of  His  great  mercy,  to  take  to 
Himself  the  soul  of  our  brother  here  departed." 

In  this  Service,  therefore,  there  are  absolute  expreaaionf 
implying  positive  assertions ;  yet  it  is  admitted  that  tbey 
cannot  be  literally  true  in  all  cases,  but  must  be  construed  in 
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a  qualified  or  charitable  sense* — ^justified^  we  may  believe,  by      March  8. 

a  confident  hope  and  reliance  that  the  expression  is  literally      Corham  r. 

true  in  many  cases,  and  may  be  true  even  in  the  particular  Bp,  of  £xef«r. 

case  in  which  to  us  it  seems  improperly  applied.     From  this 

and  other  cases  of  the  like  kind,  of  which  there  are  several 

in  the  Services,  it  seems  manifest  that  devotional  expres- 

aionsy  involving  assertions,  must  not  as  of  course  be  taken  to 

bear  an  absolute  and  unconditional  sense.     The  meaning 

must  be  ascertained  by  a  careful  consideration  of  the  nature 

of  the  subject,  and  of  the  true  doctrine  applicable  to  it. 

If  expressions  in  devotional  exercises,  and  exhortations 
which  imply  or  convey  assertions  which  may  be  true  in  any 
case,  and  which  we  are  permitted  in  charity  to  hope  may  be 
true  in  the  particular  cases  to  which  we  are  directed  to  apply 
them,  were  such  that  the  assertions  must  be  accepted  as 
universal  propositions  necessarily  and  unconditionally  true 
in  all  cases,  they  would  amount  to  declarations  of  doc- 
trine; but  in  the  Service  for  the  Burial  of  the  Dead,  such 
implied  assertions  are  clearly  not  to  be  taken  to  be  univer- 
sal propositions;  and  it  is  plain  that  other  assertions  of 
the  like  kind,  in  other  Services,  may  fall  within  the  same 
category. 

In  the  Office  for  the  Administration  of  the  Public  Bap- 
tiain  of  Infants^  the  first  Rubric  states  the  reasons  why  it  is 
convenient  that  the  administration  should  be  when  the  most 
number  of  people  come  together.  The  reasons  are  stated  to 
be,  '*  aa  well  for  that  the  congregation  there  present  may 
testify  the  receiving  of  them  that  be  newly  baptized  into  the 
number  of  Christ's  Church ;  as  also  because*  in  the  bap- 
tism of  infantSt  every  man  present  may  be  ^ut  in  remembrance 
ofhu  oivii  jprqfestum  made  to  God  in  his  baptism"  There  is  a 
prayer  for  the  infant^  that  he  (being  delivered  from  wrath) 
''may  be  received  into  the  ark  of  Christ's  Church;  and  being 
stedfast  in  faith,  joyful  through  hope,  and  rooted  in  charity, 
may  to  pass  the  waves  of  this  troublesome  world,"  that  he 
may  come  to  everlasting  life;  another  prayer,  that  the 
infant  coming  to  God's  Holy  Baptism  may  receive  remission 
of  his  ains  by  Spiritual  Regeneration  ;  an  exhortation  to  the 
coi^regatioDy  or  to  those  present,  not  to  doubt,  but  earnestly 
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MikRCB  8.     to  believe,  that  God  will  faTomrablj  rtoeiTe  the  {treaeot 
Gorhamw.     infant,  and  give  unto  him  the  blesang  of  eternal  life. 
Sp.  of  ExH».  **  Wherefore*  we  being  Uius  persuaded  of  the  goodwill  of  oar 
heavenly  Father  towards  this  infant^  and  nothing  doubting 
but  that  He  Javourabl^  aUoweik  Mm  ekaritahle  work  rf  ours 
in  bringing  this  infant  to  Hit  holy  haptim^  let  us  faithfully 
and  devoutly  give  thanks  unto  Him ;"  and  in  the  prayer 
which  follows,  it  is  thus  expressed:  **  Give  Thy  Holy  Spirit 
to  this  infant,  that  he  may  be  bora  again,  and  be  made  an 
heir  of  everlasting  Salvatton."     Before  the.  ceremony  is 
performed,  the  sponsors  are  questioned,  and  make  their 
answers ;  and  then  comes  the  prayer,  in  which  it  is  said, 
'*  Regard,  we  beseech  Thee,  the  supplications  of  thy  oou- 
gregation;  sanctify  this  water  to  the  mystical  washing  away 
of  sin,  and  grant  that  this  child,  now  to  be  baptised  therein, 
may  receive  the  fullness  of  thy  grace,  and  ever  remain  hi 
the  number  of  thy   faithful   and  elect  children."    This 
studiously,  in  the  introductory  part  of  the  service,  is  prayer 
made  for  the  grace  of  God,  that  the  diild  may  receive  re- 
mission of  his  ain  by  Spiritual  Regeneration— -ao  firm  is  the 
belief  expressed  that  God  will  favourably  receive  the  infimt; 
so  confident  is  the  negation  of  all  doubt  but  that  God  finroor* 
ably  alloweth  the  charitable  work  of  bringing  the  infimt  to 
Baptism.    All  this  is  before  the  ceremony  is  actually  per- 
formed ;  and  after  the  Baptism  has  been  administered,  and 
during  the  continuance,  there  is  the  same  persnasioD,  and 
the  same  undoubting  confidence  of  a  favourable  reception  sad 
allowance;  and  the  priest  is  directed  to  say:  *^  Seeing  now  tint 
tliis  child  is  regenerate,  and  grafted  into  the  Church,  let  oi 
give  thanks  unto  Almighty  God  for  these  benefits  ^  ^ 
after  repeating  the  Lord's  Prayer,  thanks  are  thus  g^ven:-^ 
•*  We  yield  Thee  hearty  thanks,  that  it  hath  pleased  Thee  to 
regenerate  this  infant  with  thy  Holy  Spirit,  to  receive  him 
for  thine  own  child  by  adoption,  and  to  incorporate  bifli 
into  thy  Holy  Church."    Tlie  Service  is  followed  by  tbe 
Rubric,*— <<  It  is  ceruin  by  God's  Word,  that  children  which 
are  baptized,  dying  before  they  commit  actual  ain,  are  on* 
doubtedly  saved."    And  to  the  short  form  f<»r  the  adminis- 
iration  of  Private  Baptism  of  children  in  houses,  after  s 
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thanksgiving,  For  that  it  hath  pleased  God  to  regenerate     March  B. 
the  iniknt  with  His  Holy  Spirit,  and  to  receive  him  as  hit     qZI^  ^ 
own  duld  by  adoption,  and  to  incorporate  him  into  His  Bp,  of  ExeUr. 
Hdy^Church,  there  is  appended  a  Rubric^ —**  And  let 
them  not  doubt  but  that  the  child  so  baptized  is  lawfully 
and  sofficiently  baptised,  and  ought  not  to  be  baptiaed 
agaha."    And  if  the  child  has  not  been  so  baptised  by  the 
minister  of  the  parish,  but  by  some  other,  the  minister  of 
the  parish  is  to  inquire  by  whom,  with  what  matter,  and 
with  what  words  the  child  was  baptized ;  and  if  satisfied,  he 
is  to  certify  that  all  is  well  done,  and  that  the  child  **  being 
bom  in  original  sin,  and  in  the  wrath  of  Ood,  is  now,  by 
die  laver  of  Regeneration  in  Baptism,   received  into  the 
nomber  of  the  children  of  God,  and  heirs  of  everlasting  life." 
The  Baptism  thus  referred  to,  and  the  effect  of  which  is 
thoa  stated  or  expressed,  is  a  Baptism  which  may  have  taken 
place  without  any  prayer  for  grace,  or  any  sponsors ;  but  it 
seems  plainly  to  have  been  intended  only  for  cases  of  emer- 
gency, in  which  death  might  probably  prevent  the  ceremony, 
a  not  immediately  performed ;  for  such  occasions,  and  the 
duU  dying,  the  Church  holds  the  Baptism  sufficient,  and 
not  to  be  repeated.     One  Baptism  for  the  remission  of  sins 
is  acknowledged  by  the  Church  ;  nevertheless,  if  the  child, 
which  is  after  this  sort  baptized,  do  afterwards  live,  the 
Robric  declares  the  expediency  of  bringing  it  into  the 
Chorcli,  and  appoints  a  further  ceremony  with  sponsors* 
The  Private  Baptism  of  infants  is  an  exceptional  case,  pro* 
Tided  for  an  emergency,  and  for  which,  if  the  emergency 
passes  away,  although  there  is  to  be  no  repetition  of  the 
Baptism,  a  full  service  is  provided.    The  adult  person  is 
not  pronounced  regenerate  until  he  has  first  declared  his 
fidth  and  repentance ;  and  before  the  act  of  infant  baptism, 
the  child  is  pledged  by  its  sureties  to  the  same  conditions  of 
fiuth  and  repentance.     And  these  requirements  of    the 
Church,  in  her  complete  and  perfect  Service^  ought,  upon  a 
jast  construction  of  all  the  Services,  to  be  considered  as  the 
Role  of  the  Church,  and  taken  as  proof  that  the  same  pro* 
misoy  though  not  expressed,  is  implied  in  the  exceptional 
case,  wbeo  the  rite  is  administered  in  the  expectation  of 
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March  8.     immediate  death,  and  the  exigency  of  the  case  does  not 

^  ~7*         admit  of  sureties.    Any  other  conclusion  would  be  an  argu- 

Bp.  qf  Exeier.  ment  to  prove  that  none  but  the  imperfect  and  incomplete 

ceremony  allowed  in  the  exceptional  case  would  be  necessary 

in  any  case. 

This  view  of  the  Baptismal  service  is,  in  our  opinion^ 
confirmed  by  the  Catechism,  in  which,  although  the  respon- 
dent is  made  to  state  that  in  his  Baptism  he  was  **  made  a 
member  of  Christ,  the  child  of  God,  and  an  inherit<v  of  the 
kingdom  of  heaven,"  it  is  still  declared  that  repentance  and 
faith  are  required  of  persons  to  be  baptized ;  and  when  the 
question  is  asked,  "  Why  then  are  infants  baptizedy  when  by 
reason  of  their  tender  age  they  cannot  perform  them  }  "  the 
answer  is^^not  that  infants  are  baptized  because  by  their 
innocence  they  cannot  be  unworthy  recipients,  or  cannot 
present  an  obex  or  hinderance  to  the  Grace  of  Regeneration, 
and  are  therefore  fit  subjects  for  Divine  Grace,— but,  **  be- 
cause they  promise  them  both  by  their  sureties,  which  pro- 
mise when  they  come  to  age  themselves  are  bound  to  per- 
form." The  answer  has  direct  reference  to  the  condition  on 
which  the  benefit  is  to  depend,  and  the  whole  Catechism 
requires  a  charitable  construction  such  as  must  be  given  to 
the  expression,  **  God  the  Holy  Ghost,  who  sanctifieth  me 
and  all  the  elect  people  of  God." 

It  seems  unnecessary  for  us  to  go  through  the  other  For- 
mularies in  the  Prayer  Book.    The  Services  abound  with 
expressions  which  must  be  construed  in  a  charitable  and 
qualified  sense,  and  cannot  with  any  appearance  of  reason  be 
taken  as  proofs  of  doctrine.    Our  principal  attention  has  been 
given  to  the  Baptismal  Services;  and  those  who  are  strongly 
impressed  with  the  earnest  prayers  which  are  offered  for  the 
Divine  blessing  and  the  grace  of  God,  may  not  unreasonably 
suppose  that  the  grace  is  not  necessarily  tied  to  the  rite; 
but  that  it  ought  to  be  earnestly  and  devoutly  prayed  for,  io 
order  that  it  may  then,  or  when  God  pleasesy  be  presoit  to 
make  the  rite  beneficial. 

One  of  the  points  left  open  by  the  Articles  is  determined 
by  the  Rubric, — "  It  is  certain  by  God's  Word  that  children 
which  are  baptized^  dying  before  they  commit  actual  lini 
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are  uodoobtedly  saved.**     But  this  Rubric  does  not»  like  the     Mikaca  8. 
Article  of  1536,  say  that  such  children  are  saved  by  Bap-     o^rham  v, 
tism;  and  nothing  is  declared  as  to  the  case  of  infants  dying  Bp,  of  ExeUr^ 
without  having  been  baptized. 

There  are  other  points  of  doctrine  respecting  the  Sacra- 
ment of  Baptism  which  we  are  of  opinion  are,  by  the  Rubrics 
and  Formularies  (as  well  as  the  Articles),  capable  of  being 
honestly  understood  in  different  senses ;  and  consequently 
we  think  that,  as  to  them,  the  points  which  were  left  unde- 
termined by  the  Articles  are  not  decided  by  the  Rubrics  and  ^ 
Formularies ;  and  that,  upon  these  points,  all  ministers  of 
the  Church,  having  duly  made  the  subscriptions  required 
by  law  (and  taking  Holy  Scripture  for  their  guide),  are 
at  liberty  honestly  to  exercise  their  private  judgment  with- 
out offence  or  censure. 

Upright  and  conscientious  men  cannot  in  all  respects 
agree  upon  subjects  so  difficult ;  and  it  must  be  carefully 
borne  in  mind,  that  the  question,  and  the  only  question,  for 
us  to  decide  is,  whether  Mr.  Gorham*s  doctrine  is  contrary 
or  repugnant  to  the  doctrine  of  the  Church  of  England  as 
by  law  established.  Mr.  Gorham's  doctrine  may  be  contrary 
to  the  opinion  entertained  by  many  learned  and  pious  per^ 
tans,-— contrary  to  the  opinion  which  such  persons  have,  by 
their  own  particular  studies,  deduced  from  Holy  Scripture 
—contrary  to  the  opinion  which  they  have  deduced  from 
the  usages  and  doctrines  of  the  primitive  Church— or  con- 
trary to  the  opinion  which  they  have  deduced  from  uncer- 
tnn  and  ambiguous  expressions  in  the  Formularies :  still,  if 
the  doctrine  of  Mr.  Gorham  is  not  contrary  or  repugnant 
to  the  doctrine  of  the  Church  of  England  as  by  law  esta* 
hiishedy  it  cannot  afford  a  legal  ground  for  refusing  him 
institution  to  the  Living  to  which  he  has  been  lawfully  pre- 
sented. 

This  Court,  constituted  for  the  purpose  of  advising  Her 
Majesty  in  matters  which  come  within  its  competency,  has 
no  jurisdiction  or  authority  to  settle  matters  of  faith,  or  to 
determine  what  ought  in  any  particular  to  be  the  doctrine  of 
the  Church  of  England.  Its  duty  extends  only  to  the  con- 
sideration of  that  which  is  by  law  established  to  be  the  doc- 
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March  8.  triDe  of  the  Church  of  England,  upon  the  true  and  legal 
Gorkam  v.  construction  of  her  Articles  and  Formularies;  and  we  con- 
Bp.  of  Exettn  sider  that  it  is  not  the  duty  of  any  Court  to  be  minute  and 
rigid  in  cases  of  this  sort.  We  agree  with  Sir  William 
Scott  in  the  opinion  which  he  expressed  in  Stone's  case,*  in 
the  Consistory  Court  of  London, — **  That  if  any  Article  is 
really  a  subject  of  dubious  interpretation,  it  would  be 
highly  improper  that  this  Court  should  fix  on  one  meaning, 
and  prosecute  all  those  who  hold  a  contrary  opinion  regard- 
ing its  interpretation." 

In  the  examination  of  this  case,  we  haire  not  relied  upon 
the  doctrinal  opinions  of  any  of  the  eminent  writers  by 
whose  piety,  learning,  and  ability  the  Church  of  England 
has  been  distinguished ;  but  it  appears  that  opiniona,  which 
we  cannot  in  any  important  particular  distinguish  from 
those  entertained  by  Mr.  Gorham,  have  been  propoon^M 
and  maintained,  without  censure  or  reproach,  by  many  emi» 
nent  and  illustrious  prelates  and  dirines  who  have  adorned 
the  Church  from  the  time  when  the  Articles  were  first  esta- 
blished. We  do  not  affirm  that  the  doctrines  and  opinions 
of  Jewell,  Hooker,  Ussher,  Jeremy  Taylor,  Whitgift,  Pear- 
son, Carleton,  Prideaux,  and  many  others,  can  be  received 
as  evidence  of  the  doctrine  of  the  Church  of  England ;  but 
their  conduct,  unblamed  and  unquestioned  as  it  was,  proves 
at  least  the  liberty  which  has  been  allowed  in  roatntaining 
such  doctrine.  Bishop  Jewell  writes, — **  This  marveUouf 
conjunction  and  incorporation  with  God  is  first  b^mi  and 
wrought  by  faith ;  afterwards  the  same  incorporation  is 
assured  to  us,  and  increased  hy  Baptism.^  Hooker  writsf, 
**  We  justly  hold  Baptism  to  be  the  door  of  an  actual  ea- 
trance  into  God's  house — the  first  apparent  beginning  of 
life  —  a  seal,  perhaps,  of  the  Grace  tf  Election  before 
received;  but  to  our  sanctification,  a  step  which  has  not 
any  other  before  it.**  Archbishop  Ussher,  in  reply  to  tfae 
question,  **  What  say  you  of  infants  baptized  that  are  boni 
in  the  Church  ?  Doth  the  inward  grace  in  their  Baptiam 
always  attend  the  outward  sign  ?**  answers— ><* Surely  no;  the 

*  KUig'M  Proctor  v.  Sione,  1  Hagg.  CR  4SA. 
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Sacrament  of  Baptism  is  effectual  only  to  thos€y  and  to  all     Mik&cR  8. 
thoie^   who    belong  to   the  Election  of  Grace."     Bishop     CorAam  y 
Jeremy  Taylor  says,  ''  Baptism  and  its  effect  may  he  sepa"  Bp.  of  Exii$r, 
raiedg  and  do  not  always  go  in  conjunction.    The  effect 
may  be  beforci  and,  therefore,  much  rather  may  it  be  after, 
its  ausception:  the  Sacrament  operating  in  the  virtue  of 
Christy  even  as  the  spirit  shall  move.*' 

There  was  even  a  time  when  doctrine  to  this  effect  was 
required  to  be  studied  in  our  Church  ;  and  Whitgift»  by  a 
circular  issued  in  the  year  1586,  enforced  an  order  made  in 
tlie  year  1587,  wh^eby  every  minister  under  the  degree  of 
Master  of  Arts  was  required  to  study  and  take  for  his  model 
the  Decades  of  BuUingert  as  presented  by  the  Queen  and 
the  Upper  House  of  Convocation.  And  there  it  is  declared, 
amongst  numerous  passages  of  a  like  tendency,  "  The  first 
beginning  of  our  uniting  in  fellowship  with  Christ  is  not 
wrought  by  the  Sacraments — in  Baptism,  that  is  sealed  and 
confirmed  to  infants,  which  they  had  before." 

So  with  respect  to  the  charitable  interpretation  of  divine 
services.  Hooker  says,  **  The  Church  speaks  of  infants,  as 
the  rule  of  charity  alloweth  both  to  speak  and  to  think." 
Bishop  Pearson  says,  <*  When  the  means  are  used,  without 
something  appearing  to  the  contrary,  we  ought  to  presume 
of  the  good  effect."  Bishop  Carleton  says,  *'  All  that  re- 
ceive Baptism  are  called  the  children  of  God,  regenerate, 
justified ;  for  to  us  they  must  be  taken  for  such  in  charity 
until  they  show  themselves  other."  And  Bishop  Prideaux 
says,  "  Baptism  only  pledges  an  external  and  sacramental 
regeneration,  while  the  Church  in  charity  pronounces  that 
the  Holy  Spirit  renders  an  inward  regeneration." 

We  express  no  opinion  upon  the  theological  accuracy  of 
these  ofnnions,  or  any  of  them.  The  writers  whom  we 
have  cited  are  not  always  consistent  with  themselves,  and 
other  writers  of  great  eminence  and  worthy  of  great  respect 
have  held  and  published  very  different  opinions.  But  the 
mere  fact  that  such  opinions  have  been  propounded  and 
maintained  by  persons  so  eminent  and  so  much  respected, 
•a  well  as  by  very  many  others,  appears  to  us  sufficiently  to 

▼OL.VII.  S   K 
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March  8.     prove  that  the  liberty  which  was  left  by  the  Articles  and 
GolTm  V     Formularies  has  been  actually  enjoyed  and  exercised  by  the 
Bp,  of  Exeter,  members  and  ministers  of  the  Church  of  England* 

The  case  not  requiring  it,  we  have  abstained  from  ex- 
pressing any  opinion  of  our  own  upon  the  theological  cor- 
rectness or  error  of  the  doctrine  of  Mr.  Gorham>  which  was 
discussed  before  us  at  such  great  length  and  with  so  much 
learning.     His  Honour  the  Vice- Chancellor  Knight  Bruce 
dissents  from  the  opinion  we  have  formed ;  but  all  the 
other  members  of  the  Judicial  Committee  who  were  present 
are  unanimously  agreed  in  opinion — ^that  the  doctrine  held 
by  Mr.  Gorham  is  not  contrary  or  repugnant  to  the  declared 
doctrine  of  the  Church  of  England  as  by  law  established; 
and  that  Mr.  Gorham  ought  not  by  reason  of  the  doctrine 
held  by  him  to  have  been  refused  admission  to  the  Vicarage 
Sentence  ap-  of  Brampford  Speke.  And  we  shall^  therefore,  humbly  report 
vm^  ^^  ^  ^  ^^^  Majesty,  that  the  sentence  pronounced  by  the  learned 
Judge  in  the  Arches  Court  of  Canterbury  ought  to  be  re- 
versed; and  that  it  ought  to  be  declared  that  the  Lord 
Bishop  of  Exeter  has  not  shown  sufficient  cause  why  he  did 
not  institute  Mr.  Gorham  to  the  said  Vicarage. 
Cause  xe-         We  shall  therefore  humbly  advise  Her  Majesty  to  remit 
nutted.  ^jje  cause,  with  that  declaration^  to  the  Arches  Court  of 

Canterbury,  to  the  end  that  right  and  justice  may  there  be 
done  in  this  matter,  pursuant  to  the  said  declaration.* 

(The  Report  was  approved  and  confirmed  by  Her  Majesty 
in  Council  on  the  ensuing  day,  the  9th  March). 

Proctors  i—Bowdler,  for  the  Appellant ;  Toller,  for  the  Respondeot 

*  The  Committee  consisted  of  Lord  Campbell,  Lord  Laogdile 
(M.R.),  Mr.  Baron  Parke,  Sir  J.  L.  Knight  Bruce  (V.C),  ^ 
Lusbington,  and  Mr.  T.  Pemberton  Leigh.  The  Arcbbishopi  d 
Canterbury  and  York,  and  the  Bishop  of  London,  sat  as  Privj  Coos- 
cillors  and  Assessors  only.  The  Lord  President  (the  Marqueii  (^ 
Lansdowne)  was  present  on  the  first  day  of  the  Argument,  and  oo  tte 
day  when  the  judgment  was  delivered. 
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Wvtvogatibt  iETourt  of  iffantrrfiurp. 

March  19.  CaotADan. 

In  the  Goods  of  Elizabeth  Wood,  Spinster,  dec.     a  codicil  mot 
—Molian,  ex-parle.— The  deceased  died   17th  February,  «1PJ«*^  ^^^^^ 
1850,  having  made  her  will,  with  three  codicils,  bearing 
date  respectively  the  21st  November,  1835,  the  14th  July* 
1848,  the  6th  January,  1848,  and  the  14th  February,  1850. 
The  will  was  formally  executed.  The  first  codicil  was  signed 
by  the  testatrix,  in  a  diagonal  direction,  at  the  lower  part  of 
the  attestation-clause,  which  was  written,  on  the  left  hand 
side,  beneath  the  /es/iniontfim-clause,  at  the  conclusion  of  the 
eodicil.    The  second  codicil  was  a  scrap  of  paper,  in  her 
handwriting,  duly  signed  by  the  testatrix,  and  attested  by 
witnesses ;  it  referred  to  a  writing  on  the  back,  dated  7th 
April,  1847y  as  **  her  writing.'*   The  third  codicil  concluded 
OD  the  second  side  of  the  paper,  about  one-fifth  part  of  that 
nde  being  blank,  and  in  the  middle  of  the  third  side  was 
the  attestation-clause  (subscribed  by  the  witnesses),  oppo- 
site to  the  lower  part  of  which  was  the  signature  of  the 
testatrix.      By  this  codicil  she  purported   to  revoke   the 
ippointment  of  her  brother,  J.  W.,  named  an  executor  in 
he  will,  and  to  substitute  her  nephew,  T.  B.,  as  executor. 
l^r.  Deane  moved  for  probate  of  the  papers.  Morxoir. 

Sir  H.  Jenmer  Fust.  Dicrbx. 

1  am  of  opinion  that  the  will  and  first  two  codicils 

;  duly  executed,  and  I  decree  probate  of  them,  except 
at  is  written  at  the  back  of  the  second  codicil ;  but  the 
*d  codicil  cannot  be  distinguished  from  the  case  of  Smee 
IryeTf*  and  1  reject  that  codicil. 

harU,  Proctor. 

*  6  Notes  of  Ca.  Supp.  zli. 
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MikKCR  19.        In  the  Goods  of  William  Lewis,  dec. — Moium,  ex- 
A  codi^-il  mP^^^^' — "^^^  deceased  died  11th  December^  1849,  possessed 
termit,     appa-  of  personal  property  under  £10^000,  leaving  a  will  and  six 
h^rJidonall "°'  c^»cil8.     By  his  will,  dated  12th  June,  184S,  he  gave,  inter 
revoked,     ad-  a/ia,  to  his  son  H.  L.,  8  legacy  of  £50,  and,   with  certain 
miued  to  pro-  conditions,  a  legacy  of  £2,000.    By  the  first  codicil,  dated 
13th  December,  1844,  he  revoked  the  legacy  of  £2,000  to 
H.  L.,  and  gave  him  £1,000  in  lieu  thereof;  and  he  also 
revoked  a  legacy  of  £50  to  his  son  F.  L.,  and  the  bequest  of 
a  moiety  of  his  leasehold  property,  and  bequeathed  a  moiety 
of  the  rents  of  the  same  to  trustees  for  the  benefit  of  the  wife 
and  children  of  his  son  F.  L.,  the  value  of  such  moiety 
being  £192  per  annum.     By  a  second  codicil,  dated  17th 
March,    1845,    he  bequeathed  and   directed   as  fdlows: 
<*  Whereas  I  have  by  my  former  codicil  to  my  will,  dated 
the  13th  December,  1844,  revoked  the  bequest  in  my  will 
as  regards  a  moiety  of  my  leasehold  property  to  my  son 
F.  L«,  in  so  much  that  I  have  by  such  codicil  revoked  the 
life-interest  by  my  will  given  to  my  son  F.  L.,  and  have 
declared  that  the  same  moiety  should  be  held  by  my  trus* 
tees  in  such  codicil  named  for  the  benefit  of  the  wife  and 
children  of  my  son  F.  L.,  as  if  he  were  actually  then  dead; 
now  I  do  hereby  declare  my  will  and  intention  to  be,  that 
the  same  moiety  shall  be  so  held  by  my  trustees  as  therein 
mentioned,  but  subject  to  the  payment  unto  my  son  H.  L 
of  £80  per  annum  out  of  the  said  moiety ;  and  I  hereby  give 
and  bequeath  unto  my  son  H.  L.  the  said  sum  of  £80  per 
annum,  in  addition  to  what  I  may  have  already  bequeathed 
to  him  ;  and  I  further  direct  that  the  balance  of  the  said 
moiety,   after  the  payment  of  the  said  £80  per  annunOi 
so  given  to  my  son  H.  L.,  shall  be   paid  to  E.  L.,  tbe 
present  wife  of  my  son  F.  L,    towards    the  support  of 
herself  and  her  children  by  my  son  F.  L. ;  in  all  other  re- 
spects, I  hereby  confirm  my  will  and  former  codicil,  except- 
ing so  far  as  altered  by  this  my  codicil."     Upon  the  death 
of  his  son  H.  L.,  the  testator,  on  the  5th  June,  1847,  made 
a  fifth  codicil,  wherein,  after  reciting  "  Whereas  I  have  by  s 
former  will  and  codicil  given  to  my  late  son  H.  L.  £80  per 
annum,  payable  from  the  rents  of  my  houses ;  also  the  fon 
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of  £1,000  and  the  sum  of  £50/'   he  proceeded:    «I  do    Mabch  19. 

hereby  revoke  such  coclicil,  in  consequence  of  the  death  of     •   1    ', 

TT  !•  T-«i  I^€wiSf  ate. 

my  late  son  H.  L.,  and  give  to  my  son  F.  L.  the  said  sum  of 

£80  per  annum,  for  the  benefit  of  his  wife  and  children ;  1 
also  give  the  said  sum  of  £1,050  as  follows,  that  is  to  say, 
£S50  to  my  daughter  M.,  £850  to  my  son  F.,  for  the  benefit 
of  his  wife  and  children,  and  £850  to  my  daughter  R,  for 
the  benefit  of  herself  and  children  ;  and  I  also  hereby  de- 
clare my  wish  to  be,  that  my  said  son  F.  do  collect  the  rents 
of  my  houses  tA  they  become  due»  and  pay  one  moiety  thereof 
to  my  daughter  £. ;"  and  he  appoints  his  son  F.  L.  a  trustee 
and  executor,  bequeathing  the  residue  equally  between  him 
and  his  daughters  M.  and  E. 

The  question  was,  whether  the  testator  had  not,  by  the 
words  **  I  hereby  revoke  such  codicil,"  in  the  fifth  codicil* 
revoked  entirely  the  second  codicil. 

Dr,  Addams  moved  for  administration,  with  the  will  and  Motion. 
six  codicils  annexed,  to  the  daugliter  E.,  one  of  the  resi- 
duary legatees  named  in  the  last  codicil ;  contending  that 
the  testator  plainly  intended  only  to  transfer  the  £80  per 
anoam,  given  by  the  second  codicil  to  his  late  son  H.  L., 
who  had  died  in  the  interval,  to  his  son  F.  L. 

Sir  H.  Jbhnbr  Fust.  Dbcrki. 

Under  the  circumstances,  I  am  of  opinion  that  the 
testator^s  intention  was  not  to  revoke  altogether  the  second 
eodidly  but  merely  the  bequests  given  to  his  late  son  H.  L. 

(Motion  granted.) 

F.  GariMon,  Proctor. 


Iv  TBB  Goods  of  Jamxs  Hannah,  dec. — MotUm^  ex-  Contradictory 
p«rlt.— The  deceased  died  on  the  25th  November,  1849,  ^^""aUMti^ 
having  mode  his  will,  dated  27th  July,  1848,  appointing  witness  to  a 
J.  B.  (since  deceased)  and  J.  A.  executors.  The  will  was  jJ^^^J^^^n,*** 
executed  by  the  deceased  in  the  presence  of  T.  B.,  the 
WDter»  and  of  the  two  executors,  and  the  execution  was 
iCtested  by  T.  B.  and  J»  B^,  the  executor  since  deceased* 
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March  19.     After  the  will  had  been  so  executed,  a  conversation  arose 
jy  j^  between  them  (the  two  witnesses)  as  to  whether  J,  B.,  being 

an  executor,  could  be  a  legal  witness  to  the  execution  of  the 
will,  and  the  conclusion  being  that  he  could  not,  it  was 
arranged  by  the  testator  and  T.  B«,  that  J.  B.'s  name  should 
be  erased,  which  was  done,  and  it  was  then  suggested  by 
T.  B.  that,  as  one  W.  B.  was  conversant  with  the  testator's 
signature,  he  should  be  asked  to  affix  his  name  to  the  will 
as  a  witness,  and  this  suggestion  having  been  approved  by 
the  testator,  T.  B.  on  the  same  evening  saw  W.  B.,  who 
signed  his  name  to  the  will  as  a  witness  immediately  above 
the  name  of  T.  B.,  who  carried  the  will  back  and  delivered 
it  to  the  testator.    The  property  was  under  £300. 

The  attestation-clause  of  the  will  subscribed  by  the  wit- 
nesses was  to  the  following  effect:  **  Signed,  sesled,  pub* 
lished,  and  declared  by  the  said  testator,  James  Hannam, 
and  for  his  last  will  and  testament,  in  the  presence  of  our 
names  as  witnesses  hereto."  The  imperfect  wording  of  this 
clause,  and  the  appearance  of  the  paper,  occasioned  a  call 
for  'an  affidavit  from  the  attesting  witnesses.  In  his  fint 
affidavit,  dated  15th  December,  1849,  T.  B.  distindly 
swore,  <<  that,  on  the  27th  day  of  July,  1848,  the  testator 
duly  executed  his  will,  by  signing  his  name  at  the  foot  or 
end  thereof,  in  the  presence  of  this  deponent  and  of  W.  B., 
the  other  subscribed  witness  thereto,  both  of  whom  were 
present  at  the  same  time,  and  this  deponent  and  the  said 
W.  B.  thereupon  attested  and  subscribed  the  said  will  in 
the  presence  of  the  said  testator  and  of  each  other ;"  sod| 
referring  to  the  erasure  of  the  name  of  J.  B.,  he  made  osth 
that  it  <<  was  made  at  the  time  of  the  execution  of  the  said 
will,  in  consequence  of  the  said  J.  B.  having  first  signed  bit 
name  there  by  mistake."  In  a  second  affidavit,  dated  2Dd 
February,  1850,  the  same  witness  swore  that,  at  the  execu- 
tion of  the  will,  the  testator  requested  him  and  J.  B.  to 
attest  it ;  '<  that  the  deponent  and  J.  B.  did  then^  in  the 
presence  of  the  deceased,  and  in  the  presence  of  each  other, 
sign  the  attestation  to  the  will  as  witnesses  to  the  due  execu- 
tion thereof;  that,  after  the  will  was  so  duly  executed,  s 
conversation  arose  between  J.  B.  and  the  deponent,  in  the 
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presence  of  the  deceased  and  J.  A.,  as  to  whether  J.  B,  was    March  19. 
a  legal  witness  (he  being  named  one  of  the  executors),  and    „  ^, 

afler  considerable  discussion  it  was  determined  that  J.  B. 
was  not  a  legal  witness^  and  it  was  arranged  by  the  de- 
ceased and  the  deponent  that  J.  B.'s  name  should  be  erasedi 
and  the  deponent  accordingly^  in  the  presence  of  the 
deceased)  and  J.  B.  and  J.  A.,  erased  the  same  ;  that,  afler 
the  erasure  was  so  made,  it  was  suggested  by  the  deponent, 
that,  as  two  witnesses  were  necessary,  he  should  see  W.  B., 
who  was  conversant  with  the  deceased's  signature,  and  get 
him  to  affix  his  name  as  a  witness  to  the  signature  of  the 
deceased  to  the  will ;  that  the  deceased  fully  approved  of 
such  advice,  and  the  deponent  put  the  will  in  his  pocket, 
and  on  the  same  evening  saw  W.  B.,  who,  on  being  fully 
informed  of  the  circumstances,  signed  his  name  to  the  will, 
which  the  deponent  carried  to  the  deceased,  and  showed 
him  the  signature  of  W*  B.y  at  which  he  appeared  satis- 
fied.** 

lyr.  Bay  ford  moved  for  probate  of  the  will  as  it  origi-  Feb,  26. 
nally  stood,  with  the  name  J.  B.  as  a  witness,  and  without 
that  of  W.  B.;  but  the  Court  required  an  explanation  of  the 
two  contradictory  affidavits.  T.  B.  could,  however^  give  no 
further  explanation  than  that,  a  year  and  a  half  having 
gone  by,  he  had  quite  forgotten  the  circumstances,  until 
they  were  brought  to  his  recollection  by  W.  B.'s  saying  that 
he  did  not  see  the  testator  sign. 

The  Court  ultimately  granted  the  Motion.  March  19. 

ToktTp  Proctor. 


In  the  Goods  of  the  Hon.  and  Rev.  Thomas  Signature  of 
Dawiiat,  dec— Jfo/toii,  ex^partc—lhe  deceased  died  8th  S^'^^'^Jt^ 
January,  1850,  leaving  a  will  (prepared  by  a  solicitor)  tation  •  clause, 
dated  SOth  September,  1847,  consisting  of  five  sheets,  each  JJ^g^fVj^u 
of  which  was  signed  by  him.  The  /^^zmonttim-clause  and  neues, »  held 
date  brought  the  conclusion  of  the  will  very  low  down  the  |®  ^  ■*  -^ 
fifth  sheet ;  immediately  following  the  conclusion,  on  the  the  will. 
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^psoGATjy E  90U^, 

Mahcb  19.  lefl-hand  side,  was  a  formal,  attefltaticm-clausey  8ubapril;)ed  \fj 
jy  """*  j^p  two  witnesses  (one  of  them  the  drawer  ottfi?wiilJ;  bdow 
whose  signatures  (to  the  right  hand)»  about  an  indi  from  me 
end  of  the  clause,  but  two  inches  bdov  tbe  jeoHdiiA^  of 
the  testimonium-clsMie,  was  the  signatare  of  the 
The  personal  property  amounted  to  £80,000.  * 
Dr.  Deane  moved  for  probate. 


Motion. 


Decrbi. 


Sib  H.  Jenker  Fust« 

This  will  was  prepared  by  a  solicitor,  and  if  I  wu 
called  upon   to  pronounce^  because  the  signature  <^  the 
deceased  is  not  immediately  under  the  conduuon  of  the 
will,  that  it  is  not  at  the  foot  or  end,  within  the  meaning  of 
the  Statute,  I  should  be  bound  to  pronounce  against  alrooit 
all  wills  made  by  professional  men ;   for  I  believe  there  is 
scarcely  any  will,  so  prepared,  in  which  some  space  is  not 
lefl.     The  only  question  in  this  case  is,  whether  the  Dtme 
should  not  have  been  written  a  little  higher  up.     If,  in  die 
words  of  the  Judicial  Committee  of  the  Privy  Coand),  in 
the  case  of  Smee  ▼.  Bryer,*  **  the  plain  rules  of  commoa 
sense  *'  are  to  govern  my  decision,  common  sense,  in  njr 
opinion,  points  out  that  this  signature  is  at  the  foot  or  end 
of  the  will.     Decree  probate  of  this  paper  to  pass. 

Bowdkr,  Proctor. 


A  will  signed 
by  the  tes- 
tator at  the 
lower  part  of 
the  attestation- 
clause,  between 
which  and  the 
conclusion  of 
the  will  a  small 
blank  space 
was  left,— held 
to  be  diily  ex- 
ecuted. 


In  the  Goods  of  James  Filgate  Prentice,  dic^ 
Motion,  ex-par te. — The  deceased  died  1st  December,  1849, 
leaving  a  will  dated  18th  September,  1845^  which  we 
written  on  two  sheets  of  foolscap  paper,  occupying  the  fint 
and  second  sides  of  one  sheet  (each  of  which  was  signed  bj 
the  deceased  and  the  two  subscribed  witnesses)  and  part  of 
the  first  side  of  the  inner  sheet,  endingy  **  In  witness  whereof 
I  have  hereunto  set  my  hand  and  seal  this  [18^  SqUeaio' 
erased]  in  the  year  of  our  Lord  one  thousand  eight  bondred 
and  forty  IJive  erased]  nine*  This  is  the  last  will  and  tes- 
tament."    Then,  after  a  blank  space  of  about  thxpt^ioustbi 
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James  F.  (Seal )  Prentice,  eenr. 
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of  an  indi,  appwured  the  attestadon-claute,  and  signatures  of    Mamcb  19. 
the  deceased  and  the  witnesses,  thus : —  Ptmiiee  dec 

Signedy  declared  and^ 
pubfished  as  and  for  his 
last  inll  and  testament, 
in  the  presence  of  us, 
who  snbscribed  our 
names  as  witnesses,  in 
the  testator's  presence 
and  at  his  request.         . 

Chas.  Hope. 
John  Gardner. 

The  will  was  endorsed  :  ''  Dated  Sept'.  18th,  1845.  Will 
of  James  Filgate  Prentice,  of  King  Edward  Street,  Isling- 
ton, in  the  county  of  Middlesex,  late  officer  of  Excise.*' 

Dr.  Jenner  moved  for  probate.— This  appears  to  be  one  Peb.  26. 
of  those  cases  in  which  the  testator  himself  considered  the 
attestation-clause  as  part  of  his  will.     Here  is  an  entire  dis- 
position of  the  property,  and  an  appointment  of  executors, 
and  the  testator  had  no  intention  to  add  to  the  paper. 

The  Court  directed  the  case  to  stand  over. 

Sib  H.  Jknneb  Fust.  March  19. 

Can  I  say  that  this  is  not  at  the  foot  or  end  of  the  *^®*"** 
will  ?  It  is  under  the  will.   In  Smeev,  Bryer,*  it  was  said  that 
there  was  nothing  immediately  above  the  will;  here  there 
is,  but  a  little  more  space  is  left  than  is  necessary.   I  decree 
probate  of  this  paper  to  pass. 

Ttflftaai,  Proctor. 


In  ths  Goods  of  Sarah  Wslch,  Widow,  dbc. — Mo*   A  will  signed 
tioH,  ex'parte.— The  deceased  died  22nd  January,  1850,  ^  Sie^^ol 
leaving  a  small  personal  property.     Her  will  appeared  to  the  attestation- 
be  duly  executed,  but  some  doubt  was  entertained  whether  ?*?**•, T  ***'** 
''  to  be  dQiy  exe- 

tbe  position  of  the  signature  was  at  the  foot  or  end  within  euted. 

*  6  Notes  of  Ca.  Snpp.  xli. 
▼OL.  Til.  8  L 
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[Hiu^T. 


Makor  \^ 


Motion. 


DiCRKI. 


the  meaning  of  the  Act  The  will  condaded :  "  in 
whereof  I,  the  said  Sarah  Welch  [ngned  by  iier]»  luive«i 
this  my  last  will  and  testament  set  my  hand  this  18th  day 
of  January,  in  the  year  of  our  Lord,  1S50.*  Then  followed, 
the  space  of  a  line  intervening,  the  atteatatioD-daiiae  and 
the  signatures,  as  follows:— 

Signed  by  the  testator' 
[«tc]  Sarah  Welch,  in  the 
presence  of  us,  present  at 
the  same  time,  who  have 
hereunto  subscribed  our 
names  as  witnesses  in  the 
presence  of  the  said  testa- 
tor and  of  each  other. 

Sarah  Welch. 

Witnesses  s^«'  ^ 

Dr,  Dodion^  in  moving  for  probate,  urged  the  imponibi- 
lity  of  inserting  anything  between  the  attettatioii-clmuae  and 
the  signature,  and  the  Court  had  decided  that  if  the  ngna- 
ture  followed  the  attestation-clause,  this  dlaiise  "was  to  be 
considered  a  part  of  the  will. 

Sir  H.  Jbnnbr  Fust. 

The  signature  is  immediately  under  the  attesta- 
tion-clause, which  immediately  follows  the  Uiiummuiwh 
clause.    Let  probate  of  this  paper  pass. 

Smale,  Proctor. 


Practice.— 
Adininistm- 
tion.  —  Where 
a  testator  be- 
queathed    the 
residue  of  his 
property    in 
trust    for    the 
benefit   of  bis 
brother,  a  luna- 
tic, which  was 


In  the  Goods  of  Robert  Randes  Wood,  dec. — Mo- 
tion,  eor-jMiWe.^The  deceased  died  in  1811,  leaving  a  will, 
whereof  he  appointed  W.  P.  and  W.  H.  executoriy  md 
thereby  bequeathed  the  residue  of  his  personal  estate  to  Ids 
executors  in  trust  to  invest  the  same  and  pay  the  interest 
thereof  towards  the  maintenance  of  his  brother  J.  W^ 
during  his  lunacy,  and  in  case  of  his  recovery,  to  pay  te 
said  trust-moneys  to  him  ;  but  if  he  continued  insane  oEtil 
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his  deaths  00  as  to  be  unable  to  make  a  will  or  dispofiition    Mabcb  19. 

tbereof^  upon  truit  for  his  (the  tesUtor's)  legal  representa-     w^l^T^ 

tives.     The  executors  proved  the  will,  and  for  some  time 

intermeddled  with  the  eflfects,  and  died  leaving  some  part  ^j^  .*!'»««  ""' 

,.  ,     «   «T   »,   .      .  .      J  i_.  J  administered, 

midisposed  of,  W.  H.  bavmg  survived  his  co-executor,  and  on  the  death  of 

dying  intestete.  In  1825,  administration,  with  wiU  annexed,  the  lunatic,  a^ 
de  bonis  norif  was  granted  to  J.  D.  C.  and  E.  C,  his  wife,  5^^,^    „|^,    in 
the  Committees  appointed  by  the  Court  of  Chancery  of  the  a  "pec'ial  form, 
person  and  estate  of  J.  W.,  the  lunatic;  and  they  for  some  ^n]-J[f   cinmm- 
time  intermeddled  with  the  effects  of  the  testator,  and  died  stances,  granted 
leaving  some  part  unadministered,  and  no  further  adminis-  germane  of  the 
tration  de  bonu  non  had  been  granted.     In  1801,  under  a  testator. 
Commission  De  Lunatico  Inquirendo,  J.  W.  had  been  found 
lunatic,  and  his  brother  (the  testator)  was  appointed  Com- 
mittee of  his  estate  and  effects,  and  continued  so  to  act  until 
his  (the  testator's)  death,  whereupon  M.  F.  and  —  F,,  her 
husband,  were  appointed  Committees  of  the  person   and 
estate  of  the  lunatic,  and  in  1820,  upon  their  death,  the 
afcnresaid  J*  D.  C.  and  E.  C,  his  wife«   were  appointed 
Committees  of  his  person  and  estate.     In  184^,  these  per- 
sons being  both  dead,  T.  C,  cousin-germane  by  the  half- 
blood,  and  only  next  of  kin  o£  J.  W.,  the  lunatic,  was 
appointed  Committee  of  his  person  and  estate,  and  continued 
so  until  the  death  of  the  lunatic,  the  Commission  not  having 
been  superseded.    The  said  J.  W.  died  at  a  lunatic  asylum, 
on  the  26th  December,  1849,  having  continued  to  that  time 
in  a  state  of  lunacy,  without  a  lucid  interval.     The  original 
testator  died  a  bachelor,  without  parent,  leaving  J.  W.,  his 
lunatic  brother,  only  next  of  kin,  and  the  sole  person  enti- 
tled to  his  personal  estate  in  case  he  had  died  intestate.    He 
also  left  surviving  S.  C«,  widow,  his  aunt  by  the  half-blood, 
and  (excepting  J.  W.)  only  next  of  kin.     She  died  in  1834, 
•  widow*  intestate,  leaving  T.  C.  and  G.  C,  her  sons,  and 
the  only  p^sons  entitled  to  her  personal  estate  ;  the  latter 
of  whom  died  about  1848.    J.  W.,  the  lunatic,   died  a 
bachelor,  leaving  the  above-named  T.  C,  his  cousin-ger- 
mtaoB  by  the  half-blood,  only  next  of  kin,  to  whom  Letters 
of  Administration  of  his  effects  were  granted  6th  February, 
1950.    Tbe  said  T.  C«»  cousin-germane  by  the  half-blood  to 


■    ■  •* 

MoncBi. 


H* 


ABGHEs  Gorar. 


[Hn^T. 


the  origind  testator,  was,  at  the  death  eP  J^r-Wo  the  only 
person  entitled  to  foecome'  his  kgd  /pevsoiui  vdpreaeotafeive 
in  case  he  had  died  intestate^  and  under  the  trosta  of  hia 
wiU*  the  sole  person  entitled  to  the  residue^  hisjeslMl^ 

Dr,  Ba^lJurd  moved  for  administration^  ivf th  the  wiU 
annexed,  de  bonis  norif  of  the  effects  of  the  tcBtaioTf '  B.  £• 
Wood,  to  T.  C. 


i»i 


Sir  H.  Jenksr  Fust. 

My  opinion  is,  that  administration  should  be 
granted  to  him  in  some  character.  The  question  is,  whether 
his  mother  was  not  next  of  kin  of  the  deceased  at  the  time 
of  his  death.  There  must  be  a  special  grant.  It  is  a  verj 
nice  question,  whether  it  was  the  testator's  intention  to  ez* 
dude  his  brother  as  one  of  the  next  of  kin.  I  think  that 
was  his  intention. 

OUtnkmo,  Pfoctor. 


K)rcl)r0  eouvt  of  <{Fantrtfitirf. 


Add^CowrtDwf. 

Restitution  of 
coijijiigal  rights. 
Suit  by  the  hus- 
band   against 
the  wife.    Plea 
in  bar  by  the 
wife,   that  the 
parties     bad 
abjured    the 
Protestant 
faith  and  em- 
braced  that  of 
Rome;  that  the 
husband      had 
bythcauthority 


March  SS. 

CoNNBiiLT  V.  Connelly. — AUegaium, — ^Thia  waa  a  cause 
of  restitution  of  conjugal  rightSy  promoted  by  the  Rev. 
Pierce  Connelly,  described  as  of  Albury^  Surrey,  derk, 
against  Cornelia  Augusta  Connelly^  described  as  of  Hastings^ 
Sussex^  his  wife.  The  parties,  who  are  citisena  of  the 
United  States  of  North  America,  were  bom  at  Philadelphia, 
and  married  there  in  1831.  They  lefl  America  in  18d5|'  to 
proceed  to  Rome  ;  they  visited  various  parts  of  the  Conti* 
nent  of  Europe,  and  returned  to  America.  .  In  1846,  Mr. 
Connelly  was  appointed  chaplain  to  the  Earl  of  Shrews- 


lasftf '  ABCfln  covm  us 

hmy,  «lid.to6k  ni^  his  teiideiice  in  this  cmintrf ;  In  the  WUmoutSi 
mutBymt-Mbn,  Comply  cane  hither,  and  has  since  resided  ^^jjjjjjT  ^ 
itt^'Etigland.  cTmid^/ 

In  Hiilny  Tetm^  1849,  a  suit  for  restitution  was  conn  ^   ^   p 
BMBced  by  Mr.  Connelly  in  this  Courts  by  Letters  of  Re- taken  Holy 
qoest  from  the  Court  of  Chichester,  and  an  appearance  ^^^  '^^^^ 
having  been  given  on  behalf  of  Mrs.  Connellyj  the  Libel  Rome^  ond  the 
was  brought  in  and  admitted,  which  pleaded  the  marriage  ^^^   7^^    * 

TOW   Oi   pCipO" 

of  the  parties  (which  was  subsequently  confessed)  on  the  tual    cbuncf, 

Is^  December,   1831,  at  Philadelphia,  « according  to  the  ^»d  enteivd  a 

1  •        /»   m     T>  *^.  i^Ti-    coDTcnt ;    that 

ntes  and  ceremonies  of  the  Protestant  Episcopal  Church  m  the  puties  by 

the  United  States,  the  same  being  identical  with  the  rites  ™"^°fi^^[l^ 
and  ceremonies  of  the  Church  of  England  as  by  law  esta-  eircumstanoos, 
blished  in  this  country,"  by  the  Bishop  of  Pennsylvania,  in  by  the  law  of 
Holy  Orders  of  the  Church  of  England,  duly  consecrated  qj^^h^  Chureh, 
by  the  Archbishop  of  Canterbury  as  a  Bishop  of  that  lawfully  aepa- 
Church,  and  an  entry  of  such  marriage  was  duly  made  in  ^^  ^^  o^^. 
the  Bister  Book  of  Marriages  kept  by  the  said  Bishop  in  enter  into  lelU 
respect  of  marriages  solemnized  in  his  diocese.  It  pleaded  £|J||SlJj^l|L'^ 
cohabitation,  and  the  birth  of  five  children  (three  of  whom  proved  and  al- 
were  livtog),  until  June,  1846 ;  that,  in  September,  1846,  j^J^  \^ 
they  came  over  to  this  country,  where  they  have  since  theparties  from 
resided ;  that,  in  October,  1847,  Mrs.  Connelly,  without  JJ^Jy^^ 
lawful  reason,  withdrew  from  cohabitation,  and  still  refused  and    the    Re- 

to  return  and  live  with  her  husband.  script  of  ap- 

pro?al  and  al- 
On  the  {MBt  of  the  wifev  aii  Allegation  was  brought  in,  lowance  hj  the 

setting  up  a  plea  in  bar,  which,  after  being  partially  argued,  ^®p«»  "P^  ^® 
was  directed  to  be  reformed ;  the  Judge  observing  that,  this  f^^^  of  the 
bdnir  a  new  case,  prhna  impresnonxs,  the  plea  should  be  as  parties,  has  all 
iomal  as  possible,  and,  in  lU  then  form,  not  being  sum-  jadicial     len- 


dently  fall,  it  was  not  admissible.  tenoe,^iqect- 

The  Proctor  for  the  wife  was  allowed  to  subduct  this 
AU^galkm,  and  to  bring  in  an  amended  Allegation^  which 
ffaided  as  follows : — 

.  X^Thit  marriage  of  the  parties.    2.  That  Mr.  Connelly,  who,  at  AUsgation. 
ue  uine  of  his  marriage,  was  a  priest  in  Holy  Orders  of  the  Fro- 
fiiitiiai  £(Mscopal  Church  of  the  United  States  in  America,  with 
cd^  of^^ils,  in  P^nsylvania,  immediately  after  his  marriage,  was 
ai^kAMM  Rector  of  the  Church  at  Katehes,  hi  the  State  of  Mis* 


MAMcn  fS.  tMipfi,  wh&rt  tlie  ptrtiet  railded  vntil  OcAobaryiSSflw  '^.  *Ite 
^  ""T"  for  some  time  previous  to  (ktober,  1835,  llr.  Couneily/  inf  abe^ 
O^aiSk/  through  his  inducement,  or  with  hi*  perfod  approfvil,  hit  w^ 
had  been  disposed  to  become  Romsn  Gadiolica,  ^nt  that  ha  vas 
desirous  in  the  first  instance  of  oonsiderinf  the  pawfs  in  contiO' 
▼ersy  between  the  two  Churches  with  such  aids  as  lieinjght  pr^ 
cure  at  Rome,  and  accordingly,  in  that'  month,  he  abd  hia  wife 
went  to  New  Oxleans,  thence  to  embaik  for  Europe^  hm  they  were 
detained  for  six  weeks  at  NewOiieana,  iHiere^  in  Korembv, 

1835,  Mrs.  Connelly,  baring  beoomec  tfaotoogh  eosvut  to  the 
Roman  Catholic  faith,  was  miwi&inf  to  ambaik  farBtuppa—tM 
she  had  made  a  formal  ptofcasion  of  that  isith,  iriiEeh  aha  did  at 
New  Orleans,  formally  abjorinf  die  Protaataiit  Inths'iod  being 
formally  received  thereon  into  the  Roman  Catholic  C&ivich;  |hat 
shs  took  that  step  with  ths  full  8aBction4uid  approval  of  her  hds* 
band,  who  was  present  on  the  occasion  of  her  neeptioB,  and  of 
her  making  her  first  communion  as  a  member  of  the  Roman 
Catholic  Chnrch.  4.  That  in  December,  1835,  Mr.  Connelly  and 
his  wife  embarked  for  Europe  on  their  way  to  Rome;,  aa  for  tiie 
purpose  aforesaid,  and  where  they  arrived  on  the  S4th  Flebmary, 

1836,  and  that  there,  on  Palm  Sunday,  87th  March,  1836,  Mr. 
Connelly  was  also,  on  his  solemn  ab^ration  of  the  FrotoMsat 
iaitb,  received  into  the  Roman  Catholic  Church;  that^  in  Jraoarf, 
1838,  they,  having  been  resident  in  the  interval  nnraassiHj  ti 
Rome,  Vienna,  and  elsewhere  on  the  Continent  of  Buropew  ia» 
turned  to  America,  and  settled  at  Grand  Coteau,  in  the  State  sf 
Louisiana,  where  they  continued  to  reside    until  May,  1843. 

5.  That,  in  October,  1840,  Mr.  Connelly  proposed  to  hia  wife  that 
thenceforth  they  should  live  in  coMtant  and  perfect  chastity,  ab- 
staining from  sexual  intercourse  with  each  other,  in  order  Co  thi 
more  fully  devoting  themselves  mutually  to  the  aervioe  of  Qdt 
and  with  a  special  view  to  Mr.  Connelly's  then  -  declared  wish  and 
intention,  in  that  case,  to  take  Holy  Orders  in  the  Romm  GbtholiB 
Church ;  that  Mrs.  Connelly  acceded  to  such  proposal  ani  a 
verbal  agreement  to  that  effect  was  then  entered' into*  hetwwn 
Aem,  and  which  agreement  was  ever  after  steadfeatly  maintntiad 

6.  Tliat,  in  furtherance  of  such  his  declared  wiah  and  intmitHs 
and  as  probationary  to  their  final  separation,  in  May,  1843,  Mr. 
Connelly  placed  his  wife  in  the  Convent  of  the  Sacred  Hattt  si 
Grand  Coteau,  and  again  left  America  and  proceeded  toRooB, 
for  the  avowed  purpose  of  further  proving  himiself  aa  to  hia 
tion  to  the  Ecclesiastical  state,  and  in  order,  if  pnoved,  to 
oertain  preparations  in  that  behalf  anteeedeatiy  nooteaiy^  k 


raipAet  of  hi*  bciiig' ji  ■mrried  nmn* by  tht  k«n  oC  tbe Bom«i»  M«m»2& 
QiiliDirCbfMeh^-'.?.  ilhat^  m  Jaly^ie^S,  he  setnniecl  toPhik^  QnmAf 
dfll|dui*iai/tiiriii«igUMmiiiood  •£  which  place  hie  wife  rcjiHiieA  cSum^* 
}mm  «h«fbaviQg  Imp  tfaet:  purpoee^  by  hie  order,  left  Ihe  cooveofc 
wbenete hadflAcediher ;  tha^  in  Aiigiiet»  1843,  Mr.  Connelly  and 
hirwxfeqnitled  Phfledelphia  and  again  pioceededto  &(»tte^  whom 
tkqr  anivMlron  the  fth  December,  and  where  they  lited  togelher 
inHw  aama  hoM^lAil  obeening  periiMt  ckastitQr,  until  thefttk 
Afri]»lM4;  tfial  iha  solo  object  et  their  vieil  to  Bomewae-tbo 
oblraung » Ibtmal  decree  tantanumnl  to  or  being  a^eentence  of 
tfipaiation  from  each  other,  audi  being  nooeeeary  in  order  to  thest 
cvrjring  out  Iheir  eeveral  ulterior  dfa^aole,  to  wit,  on  the  fiait  ^C 
MryXjotaMj^  that  of  embracing  the  Ecdeeiaatical  etate,  or  taking 
Hdly  Ordeca,  m  die  Chnrdi  of  Rome,  and  on  the  part  of  hifi 
wifB^  that  of  entering  hito  religion  in:that  Ghnroh*  or  becokning  a 
Nnn-ilhaty  accordingly^  a  petition  of  Mr.  €onnelly»  embodying 
the  sof  nirite  atatamente^  and  eatting  forth  auch  their  eoFeral 
olgDcte,=waa  preeented  to  the  then  Pope,  Gregory  XVI.,  and  wan 
bf  him  nfeived*  widi  all  neceeaary  facnhiee,  to  the  Cardinal  Vicar- 
Genenl^nd  Judge  Ordinary  of  Bome^  who,  after  duly  examining 
iaia  the  facta  of  the  eate,  pronounced  in  cfieet  a  aenlnnee  of  eepa^ 
aaiiaii  aecofdingly,  and  that  thereupon,  on  the  8th  April,  1844^ 
Ifr.^Genncily  phu»d  hie  wife  in  the  Conventof  the  Sacred  Hearty 
WnitA  del  Monti,  at  Rome,  and  on  the  following  day  he  entered 
himedf  in  the  CaU«gio  de'  Nobili  in  that  city»  and  on  the  next  day 
ha  nceifed  the  firat  clerical  tonsure,  and  aaaumed  the  Eccleeia** 
tinl  dreee.  8  and  9.  Exhibit  an  official  copy,  extracted  from  the 
Ragiatar  Book  of  Decreee  of  the  Court  of  the  Vicariate  of  Romew 
of  tiiepatttioa  preeented  by  Mr.  Connelly  to  the  Pope,  the  Papal 
Beafripl  thereon,  and  the  form  of  the  Vow  of  Chastity  thereby 
pBeeeribedt  and  aflerwarda  taken>  and  the  proeeedinge  had  by  the 
Oaidinal  Vicar  and  his  delegate  in  pursuance  of  the  petition  and 
Reecfeiplk  wilhinotarial  translations,  as  follow : — 

no  JMlMMh— >*  Most  Blessed  Father,  since  the  time  when 
BilHrGomidly,  a  native  of  Philadelphia,  after  having  been  nine 
pMmn.ininieter  of  .the  eeet  of  the  Episcopaliana,  waa  ao  happy  ae 
to  'alfDrB  faia  onora  here  at  Rome  in  1836,  and  to  unite  hiok- 
srif  to  the  tme  Church  of  Jesus  Christ,  together  with  hie  wife^ 
QofBalil^  bothrbf  them  had  nothing  more  at  heart  than  to 
fim'ttop  .'to  the  sanctity  of  the  faith  they  had  embraced,  and 
tOiioihnr  without  reserve  the  suggestions  of  that  Divine  Grace 
lAadi  .had  drawn  theaa  with  sach  mercy  to  the  only  Ark  of  Sal* 
Mifln.  '91ie  conatint  and.  powerful  motk>na  of  thia  heavenly  grace 
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MAftoa  891    liad  the  dieel  of  produeiiig  die  itaadbaC  tmMkm  wUA  One 

^  — 7"  yean  nd  a  half  ago  they  bodi  fbrawd,  trtUi  the  liAeet  amtnl 
^JjJjJjjT"  conaent,  to  live  in  a  atate  of  perfect  diaiStj,  a  weohificm  (o'vlach 
they  have  ever  aince  adhered,  in  order  thna  to  pf^aie  tteinarlfw 
for  the  grace  of  the  religioaa  Tocalion  to  wliicli  they  both  Ml 
themaelvea  drawn  by  the  Lord.  Daring  theae  three  yeara»  fliey 
have  aought  to  learn  atill  more  fiilly  the  Divine  Will  liy  i^fern- 
veiing  prayers  to  the  Giver  of  all  light*  and  by  aubmlldng  them- 
aelvea entirely  to  the  guidance  and  coanada  of  enBghtened  and 
piooa  directors,  who,  in  America  aa  wdl  aa  here  in  Rone^  have 
always  recognised  in  both  of  them  the  moat  evident  dgna  of  the 
heavenly  call.  It  may  soffice  here  to  mention  only  the  Bight 
Reverend  Bishop  Flaget,  of  Kentucky,  in  whoae  approbation  of 
the  matter  there  are  some  extraordinary  particolara.  Tlie  two 
married  parties,  therefore,  being  now  in  Rome,  and  everytiung 
tending  by  the  Divine  Goodness  to  fitdlitate  the  speedy  exeentkm 
of  their  most  steadfast  determination,  they  respeetfolly  aabmit  to 
your  Holiness  what  has  been  done  to  that  end.  The  wiISb  of  tibe 
petitioner,  being  now  thirty  yeara  of  age,  haa  already  been 
accepted  in  the  Convent  of  the  Ladiea  of  the  Sacred  Heart  at 
Trinitii  dd  Monti,  where  she  will  enter  aa  a  Poetolant,  in  makiiig 
at  once  a  solemn  vow  of  perpetual  chastity.  Hie  petitioner,  aged 
thirty-nine  years,  has  also  been  gradonsly  accepted  by  the  Reve> 
rend  the  Superior  General  of  the  Sodety  of  Jeaoa,  for  ti»  pmrpoas 
of  entering  as  a  member  of  that  body,  to  whidi  he  feela  hinadf 
apecially  called  by  the  Almighty.  A  pnmdon  haa  alao  bees  mads 
in  the  most  suitable  manner  f6r  the  education  and  futon  wdftre 
of  the  three  children  granted  to  them  by  Divine  Proridenea.  Hie 
eon,  of  eleven  years  of  age,  is  placed  at  the  College  of  Stonyhunt, 
in  England,  wluch  is  under  the  management  of  the  Jeanit  Alhen, 
and  the  Earl  of  Shrewsbury  has  eipressly  engaged  to  take  eaie  Of 
hinu  The  daughter,  aged  nine  years,  is  being  edneatad  fa  the 
aforesaid  Convent  of  the  Sacred  Heart  here  in  Romc^  nhera  bar 
mother  is  to  take  tiie  veil.  There  ia  alao  a  eon  three  yean  of  age^ 
who  will  be  placed  in  due  time  where  he  may  be  taken  can  of  and 
be  brought  up  with  every  attention,  and  may  alao  feedva^  wUla 
his  tender  years  require  it,  the  assistance  of  hia  moUiar  hanalt 
The  Prince  Borghese  has  been  pleased  to  take  a  generoua  interaak 
in  the  future  welfare  of  this  last-mentioned  diild,  and,  bealdBB 
this,  the  petitioner  will  assign  a  capitd  out  of  hia  own  privilB 
aetata  for  the  benefit  of  each  of  the  said  ehildrsB:  Unit  Aa 
Divine  Goodness,  by  graciously  and  powerfully  diKdiJ^ 
to  thdr  end,  now  enabka  the  two  married  partiea  to 
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.onee  tiia|^j^ij[^.jByci7fice,of  themselves  to  whicb  tH^  samp  J^^urine  ^akch  ^ 
GoDd^cys.  JitBpiigly  impels  and  leads  them,  as  was  recently  the  — ^ 
with  thf  two  married  parties,  Mr.  and  Mrs.  Chaudet,  natives  ^UmI^  ' 
\  who  were  converted  to  the  Catholic  Faith,  the  one 
ihe  Lasarists,  and  the  other  having  become  a  novice 
in  the  Convent  of  the  Sacred  Heart.  In  order  to  accomplish  the 
wiabet  of  your  hiunble  petitioner,  there  remains  one  favour  which 
he  now  implores  from  your  Holiness.  With  the  acquiescence  of 
the  Very  Reverend  the  Superior  Greneral  of  the  Society  of  Jesus, 
ho  proposes,  before  entering  that  body,  to  be  promoted  to  the 
priesthood,  and  therefore  immedia^  *ly  afterwards,  during  the  pre- 
•ent  Lent,  to  take  Minor  Orders.  It  is  necessary,  however,  that 
your  Holiness  should  be  pleased  to  permit  the  petitioner  to  be 
promoled  to  the  aforesaid  Orders  here  in  Rome,  by  the  hands  of 
hia  Eminence  the  Cardinal  Vicar,  without  having  recourse  to  the 
Bishop  of  Philadelphia  for  Letters  Dimissory,  which  would  occa- 
lion  a  very  long  delay,  and  might  perhaps  give  rise  to  some  em- 
bnrrassments  in  so  delicate  an  affair.     15tb  March,  18-14." 

The  Papal  Rescript. — "  Upon  audience  of  His  Holiness,  the 
16th  day  of  March,  in  the  year  1844,  His  Holiness  has  graciously 
acceded  thereto,  and  granted  to  me,  the  relator,  the  requisite 
IkeultieB  to  this  effect :  that  without  Letters  Dimissory  from  the 
Bight  Reverend  the  Bishop  of  Philadelphia,  the  petitioner  may  be 
promoted  to  Holy  Orders,  as  far  as  to  that  of  Presbyter  inclusive, 
nt  Rmne,  for  this  special  reason,  that  he  is  considered  as  no  longer 
having  his  domicile  in  the  Diocese  from  which  he  came,  not  having 
resided  therein  since  his  conversion  to  the  Catholic  Church.  Rut 
aa  respects  the  mode  and  time  to  be  appointed  for  hb  Ordination, 
Bia  Holinese  haa  considered  that  it  will  be  proper  to  confer  with 
the  Very  Reverend  Father  the  Superior  General  of  the  Society  of 
Jeaoa.  Finally,  he  has  ordered  that,  before  the  petitioner  be  pro- 
moted to  the  Holy  Order  of  Sub-deacon,  his  wife  must  take  the 
Vow  of  Chastity.    C.  Cardinal  Vicar." 

neFiwi{fCAat%.— "Almighty  and  Eternal  God.  I,  Cornelia, 
the  lawfal  wifs  of  Peter  Connelly,  trusting  in  thine  infinite  good- 
Den  and  mercy,  and  animated  with  the  desire  of  serving  thee  more 
perliMUy,  with  the  consent  of  my  husband,  who  intends  shortly  to 
take  Holy  Orders,  do  make  to  thy  Divine  Majesty  a  vow  of  per- 
petaal  chastity,  at  the  handa  of  the  Reverend  Father  Jean  Louis 
Roaarin,  of  the  Society  of  Jesus,  delegated  for  this  purpose  by  his 
the  Cardinal  Vicar  of  His  Holiness  for  the  city  of  Rome, 
ihy  Divine  Goodness,  by  the  precious  blood  of  Jesus 
Ghipg^  !•:  W  pleased  to  accept  this  offering  of  thy  unworthy  crea- 
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Marcb  28.    tof^»  ^^  A  Bweet-sueUing  savour^  and  thai  aa  thxm.  kaal  given  me 
the  desire  and  the  power  to  make  thia  ofilmif  to  Ihee*  ao  them 

n!^!SL^'  wouldest  also  grant  me  ahondant  grace  to  fulfil  tba  aame^  Rontb, 
at  the  Convent  of  the  Sacred  Heart  of  Jtsua^  on  the  18th  of  the 
month  of  June,  in  the  year  1845.** 

The  ProceedingM.^"  In  the  name  of  God»  Ames.  Hk  Hnlimi 
our  Sovereign  Lord  Pope  Gregory  the  l^  having  bean  plaiaul 
to  assent  to  and  approve  of  the  application  mado  by  tho  manriad 
parlies,  Peter  Connelly,  son  of  the  hUe  Henry  and  of  tha  living 
Mrs.  Elizabeth  Pierce,  a  native  of  Philaddphia,  who  baa  enlend 
the  bosom  of  the  Holy  Catholic  Chorch,  after  having  abjured  the 
errors  of  the  heretical  Episcopalians,  in  the  year  IB36»  here  in 
Rome,  as  well  as  that  made  by  the  same  writing  in  behalf  o£  his 
wife,  Cornelia  Pico,  daughter  of  the  late  Raphael  and  of  ihe  late 
Maria  Snopf,  also  of  Philadelphia,  the  which  manned  paitiaa  hawe 
determined  to  live  in  perfect  chastity,  after  mature  delibcnlaai, 
in  pursuance  of  the  counsels  of  most  respectable  Bcdeaiaarici, 
and  are  now  steadfast  in  their  intention  of  carrying  their  leadntien 
into  effect ;  that  is  to  say,  the  former,  Mr.  Peter  ConnaUy,  to  eofcer 
into  the  Institute  of  the  Society  of  Jesus^  having  bcm  akeady 
accepted  by  the  Very  Reverend  Father  the  Superior  Genand  of 
that  Society,  and  to  devote  himself  wholly  to  the  rfrlimiantiosi 
state,  and  to  be  promoted  to  Holy  Orders;  and  the  laltar,  Mia. 
Cornelia,  to  embrace  the  Institute  of  the  Ladiea  of  tha  Sacred 
Heart,  having  been  already  accepted  by  the  Conununily  of  the 
Holy  Trinity  of  Montii  in  order  to  live  in  constant  and  perpetMl 
chastity,  having  provided  for  the  future  education  and  aubaislenee 
of  three  children,  Mercer,  Adelina  Maria,  and  Peter  jBVBacia;  His 
Holiness  himself,  in  the  Audience  of  the  l6th  March  laa^  com- 
mitted all  the  necessary  and  suitable  faculties  to  hia  Eminanoe  the 
Most  Reverend  Cardinal  Constantino  Palria^  hia  Vieai^Genend,  to 
the  intent  that,  in  observing  the  required  formaUtie8»  the  wiaheaof 
both  petitioners  may  be  complied  with.  His  Most  Reverend  Eaii- 
nence,  therefore,  by  virtue  of  the  aforesaid  Apostolical  facnltiea, 
being  desirous  that  the  pious  wish  of  the  said  two  married  paitisB 
may  be  accomplished,  has,  by  a  Special  Act^  registered  in  the 
Archives  of  the  Secretariat  of  the  Vicariate,  on  the  firat  day -of 
April,  deputed  me,  the  undersignsd.  Promoter  Fiacal  of  tfaejaid 
Tribunal,  for  the  purpose  of  receiving  from  the  iioresaid  manifld 
parties,  Peter  Connelly  and  Cornelia  Pico,  the  necessary  and  pro- 
per mutual  consent,  in  conformity  with  the  Sacred  CanQna,  by 
which  they  may  freely  consent,  each  for  hia  or  her  part,  to  aUow  of 
the  fulfilment  of  the  abovemontioned  determination  to  live  poipe- 
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tmUy  in  t  Hatti  of  perfect  ohastity.  Mr.  Peter  Connelly  and  Mrs.  Makcr  28. 
Oonifllia  Vieoktmng,  therefore,  appeared  before  me,  at  their  pre- 
test reeidcnce,  eituated  in  the  Via  di  Ripetta,  at  the  eivie  number 
il5,  on  the  fint  floor,  I  interrogated  them  as  to  whether  they  are 
now  ateadfaat  and  constant  in  the  determination  expressed  and 
iuailrfy  npresented  to  the  Holy  Father,  and  they  having  replied 
m^be  affirmatm,  I  farther  interrogated  them  as  to  whether  they 
-warn  or  aM  induced  by  any  worldly  respect  to  carry  ont  the  afore- 
aaid  dtlutnination  s  tp  which  they  replied  that  no  worldly  consi- 
deration had  induced  or  doea  hiduce  them  thereto,  but  solely  the 
Di^dne  inapirBtion,  and  the  desire  of  greater  perfection.  These 
pwtatations  premised,  I  called  upon  Mrs.  Cornelia  Pico,  the  wife 
irf'-Mr.  Peter  Connelly,  fre^y  to  give  her  consent  to  her  husband, 
Mr.  Prter,  and  to  permit  him  to  enter  the  Institute  of  the  Society, 
to  live  ptrpetoally  in  perfect  chastity,  and  to  be  promoted  to  Holy 
Orden,  aa  fer  as  to  the  priesthood ;  whereupon  she  gave  her  full 
ronatnt  thereto.  Mr.  Peter  Connelly,  the  husband  of  Mrs.  Cornelia 
Fieo,  being  thereupon  called  upon  to  permit  her  to  enter  the  Insti- 
tote  of  the  Ladies  of  the  Sacred  Heart,  to  live  perpetually  in  perfect 
,  be  likewise  gave  his  full  consent  thereto.  Their  mutual 
having  been  pronounced,  as  above,  to  be  ratified  within 
thetiaae  of  one  year,  or  even  sooner,  with  the  requisite  Special 
AfoetoMcal  feoultles,  both  the  married  parties  were  called  upon  to 
eifii  the  present  Act,  together  with  two  witnesses  who  were  pre- 
leht,  AflflBMly,  the  Reverend  Don  Giuseppe  Boccacani,  Priest  of 
Uie  Diocese  of  Narni,  son  of  Mr.  Constantino  and  of  Mrs.  Maria 
VMillafn,  domiciled  in  the  Incumbency  of  St.  Roque,  at  Rome,  and 
iir.  Robert  Berkeley,  of  Spetchley,  in  Worcestershire,  in  England, 
mm  of  Mr.  Robert  and  of  Mrs.  Henrietta  Benfield,  domiciled  in 
lite  enne  parish.— An  Act  done  as  above  this  1st  day  of  AprO, 
4844w^^I>  Peter  Connelly,  give  consent  as  above. — I,  Cornelia 
'CmuuXtf,  give  consent  as  above. — I,  Giuseppe  Boccacani,  was  mU 
neee  to  the  said  consent. — I,  Robert  Berkeley,  was  witness  to  the 
fltdd  consent. — Francesco  Anivitti,  Canon,  Promoter  Fiscal,  dele- 
gated «e  aforesaid.'' 

-:  10.  That  by  June,  1846,  Mr.  Connelly  had  completed  his  course 
of  etndy,  and  was  about  to  take  Holy  Orders  in  the  Roman  Catho- 
KeGfavuneh;  that  it  being  necessary,  however,  according  to  the 
-OiAKma  of  the  Roman  Catholic  Church  in  that  behalf,  that  his 
wife  Should  first  bind  herself  by  a  solemn  vow  of  perpetual  chat- 
tily, rius  accordingly*  on  the  16th  of  that  month,  pronounced  or 
'tbdk;  'with  the  reqtdsite  formalities,  and  signed,  a  solemn  written 
VtMrfiB'^e  Fveneh  language)  of  perpetual  chastity,  being  the  very 
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Mi^jtc*  9Bl^'  vMi^'pyMJnbM  by  tiurPyiipa]  lU!lcri)it  hs  befoM^^letiiM;  oM  th«l 
— :  sbe  did  m  with  the  lUU  knotHedge  and  Approbitioii  (MstHed  by 
CmSS^'  htr  aigtiftture  at  the  foot  tfaereof)  other  husbanAyMitoiigb  abeba^ 
pMttously  warMd  bim  of  tbe  difficulties  aAdtriak  of 'Ibb  Ulatl*  kito 
^Mch  ha  iraa  about  4o  a&tor,  and  bad  MpreaoBted  %h  bSm  tbe  iia« 
tore^  of  tbe  obligations  to  wbkh  be  mui  aboot  to  btnd  biniMlf'ine* 
voeaUy,  and  offered  to  release  bbn  from  'idl  adtib  dlflSeidtiea  and 
trials  by  returning  to  their  pretious  modeof  ^o,  auid'tbarebyaaeri* 
fidttg  any  wish  or  will  of  her  «wn;  that  be  petaiated;  btHumVer, 
nottrfthitaading  such  warnings  and  representatiotia;  and  iiecerd* 
ingly,  on  tbe  22nd  of  June,  received  ^b-deaoon^a  Ordera»  and  oa 
tbaSQtb,  Deacon's  Orders*  and  on  the  IGtb  July  foI]owiiig;Frieat's 
Orders,  all  of  tbe  Church  of  Rome,  at  tbe  bands  of  tbe  afovesud 
CSordiii&l  Viear  of  Rome.  11.  Eidiibitaanorigmaldapttcaleoftbe 
vO'^'Of''pefpelaal  chastity  pronounced  or  taken  by  Mrs.  Comity 
atttf  #biob  is  te  tbe  same  terms  as  that  pleaded  in  tbe  8tb  mfkku 
If ; 'Bzbibfts  an  official  Certtfieate,  issued  by  tbe  Cardmal  Viear, 
of'tbe  sucoessiYS  ordnmtions  of  Mr.  Connelly.  13«  That,  id  May, 
1^46,  Mr.  Connelly  left  Rome  and  came  to  England^  where  be  be* 
chme  pirivate  chaplain 'to  the  Barlof  Sbrewsbtiry  ;-ilwC^  in  thepvs^ 
vle«s  month,-  Mrs.  Connelly  also  left  Reve^  ili  the  Srat  Jaatatifs 
fbr  Pfeiris,  whence,  after  being  three  months  ibn-e -(in  the  GoSi¥e«t 
of  the  Assumption),  she  also  came  to  Eoghmd,  and  In  OdcAer  ftl* 
lowing  ^»unded  at  Derby  a  Community  olRcfigioos  Weknen  {mutt 
removed  to  Hastings,  aaid  of  which  she  afterwards  became,  mid  now 
i^',  'the  Superioress),  under  the  title  of  tbe  **Cotigregatioiiof  tbe 
Holy  Child  Jesus ;''  that  she  had  brought  to  England  Rulea  for 
the  government  of  such  (then  intended)  community,  wlMh  bad 
been  submitted  to  and  sanctioned  by  competent  Ecclesiastical 
authority,  befure  she  quitted  Rome.  14*  That  tbe  time  baring 
arrived  and  the  necessary  arrangements  having  been  made  for  Mrs. 
.Connelly's  completing  her  entrance  into  religion,  by  taking  tbe 
necessary  vows  of  poverty  and  obedience,  supplementary  to  thai  of 
chastity,  on  tbe  2l8t  December,  IS47,  she  solemnly  took  tbe  Tovi 
of  poverty  and  obedience  (at  the  same  tame  renewing  or  repeatiSig 
her  former  vow  of  perpetual  chastity),  in  the  house  then  occupied 
by  the  aforesaid  Community  at  Derby,  in  the  presence  and  wftb'dw 
sanction  of  tbe  Roman  Catholic  Ordinary  of  that  bouse'und  osoh' 
i^nmity*  15.  Eirbibits  a  copy  of  tbe  vowe  of  poverty  iiii4obe* 
dienctt,  as  follows :—  ..  ».  -m.  -i..> 

^^'  Almighty  and  Everlasting  Gk>d.  I,  Comelia  Cbiiiidly>' biAiig 
e^nMI  unworthy  of  thy  Divine  Regard,  but  cotffidinj^iit^eitLdsaa 
ih-thy  itifimte  pity 'and  mercy,  and  moved  by  Uie  desire  of' 


UiM^  Yom,  n  tfa».|ir«MBC«  c^  Uie  Most  Blessed  Virgin  Mary  and    Maech  JHU 
o(  all  Aa  Heaventjr  Gourti  to  thy  Divine  Miyeaty,  Poverty  and    ru^^ 
ObedieAoa  (rsnesniv  also  xny  vow  of  Chastity,  formerly  niade)»  in      cSiwy.  *. 
the  .(<oa|Qrega|i9i»  of  the  Holy  Child  Jesus,  and  I  promise  to  enlet 
it»  to  live  and  die  in  k»  intrading  to  do  all  things  according  to  the 
GoaatitiUiona  oC  this  Coo^egation.    And  this  vow  I  make  in  the 
presenoe  and  imder  the  aanctioii  of  the  Bight  Beveiend  N.  Wise- 
man»  Bishop  pf  M^lipotamos,  coadjutor  of  the  Bight  Beverend  the 
Viear*Apostolic  of  the  Central  District,  as  Ordinary  for  the  time 
being  of  this  house  and  community.    Dec.  21.  Feast  of  St«  Tho- 
nuSf  1847.    Qornelia  Connelly." 

16.  That  early  in  (particularly  in  April)  1847.  Mr.  Ccmnelly  had 
biseii  anxious^  and  had  so  expreesed  himself,  that  Mrs.  Conndly 
should  take  the  vows  of  poverty  and  obedianoB  without  delay; 
ihfk  later,  however,  in  that  year,  he  dissented  from  the  said  vow* 
being  ao  taken  by  his  wife^  on  the  ground  that  he  was  responsible 
for  debts  contracted  by  her.  and  himself  drew  up  and  sent  to  the 
Bfv.  Dr.  Asperti.  the  spiritual  diiector  of  the  aforesaid  commn* 
nity.  to  be  by  him  presented,  if  necessary,  to  the  Ordinary,  a 
wntlen  protest  against  the  vows  being  so  taJsen  by  his  wiCs.  and 
wjuch  he  aent  to  Dr.  Asperti.  who.  a  few  days  afterwards,  met 
^r.  Connelly,  at  Alton  Towers  (the  residence  of  the  Earl  of 
SfuewiibiltfyX  ^  ^  request*  when  the  matters  connected  with  the 
takiqg  of;  the  vows,  and  Mr*  Connelly's  expressed  disi^nt  there* 
ftymi..ws!re  discussed  between  them»  and  in  the  result.  Mr.  Con* 
iMrily  withdrew  his  protest,  and  signified  his  wish  that  it  should 
nfik  be  jsresented  to  the  Ordinary,  or  any  step  taken  thereupon; 
the  reank  of  the  whole  being  that  Mrs.  Connelly  solemnly  took 
tba  TQWB.    17*  Exhibits  the  protest,  which  is  as  follows  ;— 

.  **  '\jrheraaa  I  am  responsible  for  the  payment  of  all  debts  coo- 
tncSed  by.,  or  in  the  name  or  with  the  authority  of,  my  wife.  Cor* 
ae^a  A«  Connelly.  I  hereby  proteet  against  the  said  Cornelia's 
being  irequired  or  allowed  to  take  any  vow  or  vows  binding  her  to 
any  religiona  Congregation  whatsoever  before  I  shall  have  been 
fipiHy.  satisfied  of  the  sure,  proper,  and  permanent  endowment  and 
i^fflfitP'r^  means  of  said  BeL  Congregation.  This  24th  day  of  Nov. 
1M7« /si;' Alton  Towers*    Pierce  Connelly." 

..,|k$»  fnal»  in  January.  1848.  Mr.  Connelly  again  went  abroadt 
a^Aagnin  ypt^tad  Bomei.  and  returned  to  this  country  in  May;  that 
in  that  month,  or  the  beginning  of  June,  he  presented  himself 
i^4hi  Qon-Yttnt  at  Derby,  and  required  and  insisted  upon  an  inters 
mipr. I lf>Mik. .Mrs.  Connelly;  that  no  preventive  whatever  to  such 
]|ilsirview..wi#  interposed,  aave  by  Mrs.  Connelly  henel^  who 
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Uamcu  SK    declined  to  eee  Mr.  Gonneny,  and  eo  comnoaierted  to  him  tbixrogh 

-—         the  mediam  of  Dr.  Aeperti*   wlioie  '^  cfiectionalfr  ■fnipathy  ** 

Q^lllj^'     with  him  oa  tlnl  occaeioo  Mr.  ConoeUy  tCterwaide  (on  the  5th 

June)  acknowledged,  in  •  note  of  tiwfc  date.    10^  Bzhibitt  the 

BOte^  which  ie  aa  follows  :— 

'*  Alton  Towen,  Jane  5, 1848. 
-  ^'  My  dear  Don  Samuele, — I  thank  you  from  my  heaxl  for  yoor 
kind  note,  and  its  affectionate  sympathy.  I  humbly  beg  your  par- 
don for  the  scandal  I  nnist  have  given  you  in  a  moment  of  weak- 
ness at  a  blow  falling  on  me  I  never  had  escpected,  and  was  wholly 
unprepared  for.  I  shall  be  obMged  to  you  to  thank  the  Revd. 
Mother  for  the  letter  she  was  good  enough  to  send  me  from  my 
little  boy,  the  first  I  have  seen  for  mots  tiian  five  mcmtiis.  I  re- 
turn it  to  hsr,  in  case  she  should  wish  to  keep  it.  Bver,  dearest 
Don  Samuele,  in  the  bonds  of  our  Lord^  your  ftdthfulund  aflfee- 
tionate.  Pierce  Connelly*** 

20.  That,  notwithstanding  the  premises,  on  the  35th  January, 
1849>  Mrs.  Connelly  was  served,  at  Hastings,  whither  the  Com- 
munity of  which  Mrs.  Connelly  was  the  Superioress  had  removed, 
with  a  Decree  by  Letters  of  Request  from  this  Court  in  a  suit  for 
restitution  of  conjugal  rights.  21.  That  the  following  are  Rules 
of  the  Roman  CathoKc  Church  applicable  to  the  question  at  issue, 
derived  from  and  regulated  by  its  written  laws  or  canons  in  Aat 
behalf,  ai|4  of  which  the  principal  are  to  be  found  fai  'die  Deere- 
tala,  lib.  III.  Tit.  xxzii.,  ^  De  Comvtrti&ne  CmijugtdmmP  Is 
wit :  Ist  That  a  husband  and  wifo^  pott  mutHmomimm  cMUiisune^ 
turn,  may  lawfully  separate  by  mutual  consent,  in  order  that  they 
may  enter  into  religion  severally,  to  wit,  by  the  husband  taking 
Holy  Orders,  and  the  wife  making  a  vow  of  perpetual 
and  entering  a  religious  house,  or  there  being  profiessed  an 
the  veil.  2nd.  That  a  separation  founded  on  such  mutual  consent, 
and  for  snch  purposes,  even  after  such  orders  have  been  taken  and 
such  vow  or  profession  made,  though  not  annulling  such  mainmo- 
mum  (xmfummahm,  debars  the  parties  in  perpetmum  ab  omm  am 
sfHtdtm,  and  from  that  time  forth  alier  akertan  repetere  sonpo- 
iett,  8rd.  A  separation  of  husband  and  wife,  by  mutual  consent, 
for  such  views  and  objects  as  aforesaid,  must  be  acpproved  of  and 
allowed  by  the  Pope  upon  the  petition  of  the  parties,  and  his  Re- 
script of  snch  approval  and  allowance  upon  the  religious  praisi- 
eion  of  the  hiuband  and  wife  severally,  or  the  ordination  of  the 
husband,  and  the  vow  or  the  religious  profession  of  the  wife  st 
aforesaid,  has  all  the  force  of  a  judicial  sentence,  such  Rescript 
being  deemed  a  conditional  eentencefrom  the  time  of  Ha  issue*  bnt 
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bmBg  ill  loll  teee  sncl  Tigonr  from  the  momeM  tiiat  the  eondU    IfAves  fS. 
tMiitiiMBtioiiBdarreftrredtointheRetaipthavebeenfid^  ^wlaL* 

■  well  known  to  the  Jndgee  and  Advocates  presiding  or  pnctinng    ^SHaSL  ' 
in  Boman  Catholic  Ecdesiaatical  Courts^  and  others  of  reputation 
for  their  skill  and  knowledge  of  the  law  as  there  administered,  and 
is  also  laid  down  hy  divers  authors  of  eminence  and  authority  on 
thalsobject 

Dr.  Baji/brdi  for  the  husband,  in  oppoution. — If  the  Alle^  1849. 
gation  were  proved,  it  would  be  no  answer  in  law  to  the  ^^^*  ^^ 
LibeL  By  the  law  of  this  country,  married  persons  are 
bound  to  live  together ;  the  only  lawful  causes  of  separatioii 
are  adultery  and  cruelty,  and  neither  is  alleged*  Barlee  v. 
Barlee.*  It  would  be  a  dangerous  precedent  to  introduce 
another  ground  of  separation,  that  of  taking  Orders  in  the 
Church  of  Rome.  It  is  alleged  that  the  Cardinal  Vicar- 
Genend  and  Judge  Ordinary  of  Rome  ^  pronounced  in  effect 
a  sentence  of  separation."  But  I  find  no  such  sentence. 
There  are  the  petition  of  Mr.  Connelly,  the  Papal  Rescript,  the 
Vow, and  the  proceedings;  but  there  is  no  sentence  of  separa^ 
tion.  When  a  foreign  j  udgment  is  pleaded,  we  cannot  attribute 
more  to  it  than  to  one  of  our  own.  The  documents  are 
mkil  ad  rem  in  this  Court;  so  that  there  is  in  &ct  no  judg^ 
iBentatall.  The  whole  case  rests  on  three  groundst  1st, 
the  Orders  taken  by  Mr.  Connelly  in  the  Roman  Catholic 
Church;  8nd,  the  vows  taken  by  Mrs.  Connelly,  and  her 
poaitKNi  as  Superioress  in  a  religious  house  in  England; 
9rd^  the  private  vows  and  consents  of  the  parties  to  live  in 
diastity.  1.  Whatever  regulates  the  Church  of  Rome  be- 
loogs  peculiarly  to  that  Church  alone,  and  it  must  be  shown 
how  we  can  take  cognisance  of  the  matter.  Binghamf  shows 
that,  qo  vow  of  celibacy  was  required  of  the  clergy  as  a 
condition  for  Ordination  during  the  first  threeages.  It  never 
obtained  in  the  Greek  Church ;  the  Greek  clergy  marry 
10  this  day*  The  Statutes  2  &  S  £dw.  6,  c.  21,  and  5  &  6 
Edw.  6,  c.  IS,  expressly  repeal  all  laws  positive,  canons, 
ooMlitutioos,  and  ordinances  of  men  which  prohibit  or  for- 
bid marriage  to  any  ecclesiastical  or  spiritual  person,  and 
the  repeal  was  revived  and  made  perpetual  by  2  (vulg.  1) 

.  *  i  .Add.aO|.   .  t  Ori9'  Ecck:,  1  voL  b.  iv.  c  v.  •.  6. 
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Jae.c.85:  80  that  the  only  hw  Mid  disdpli^Qlu^yiKlitQ.tto 
Court  tffect  married  dargymeD.  In  Lyndweod  thfrf'  we 
various  Conetitutiont*  which  recognise  married  derl^fbi^.^ 
With  regard  lo  the  second  position,  that  thi»  wi(i|  is;^  S^P^ 
rioress  of  a  ConTcnt  or  Religious  House  j^  by  thf  fiiUVgfd^ 
Catholic  Relief  Act, t  this  Court  can  take  eom^/fiff/^,iif 
Monastic  Institutions,  and  it  relieves  flrQmpei|iuties^,,^fi$ 
aigued  that  the  Court  is  to  take  notice  of  all  vQfr^  l;e^(ing 
to  these  institutions ;  but  the  Lqpslature,  by  ezervqrtii^g 
the  parties  fVom  penalties,  does  not  say  that  the  Court  is  tp 
take  notice  of  their  regulations.  The  S  &  S  Wil).  4.  c.  115, 
for  securing  Charitable  Donations  and  Bequests  by  Romaa 
Catholic  subjects,  as  construed  by  Lord  Cottenbam,  in  tl^ 
case  of  West  v.  Shuttteworth^  does  not  affect  gifts  to 
priests  and  chapelgi  which  are  void,  the  Statute  apply* 
ing  only  to  Roman  Catholic  schools,  places  for  treligions 
worship,  education,  and  charitable  purposes.  See  also 
Co.  Litt.§  Rex  v.  PorangUm.\\  S.  With  rqpu^.tb  the 
mutual  vows  of  the  parties,  admitting  that  th^  did  bind 
themselves  to  vows  of  chastity,  there  is  nothing  i^  the 
Allegation  to  show  that  if  they  came  together  to-monow 
there  is  any  intention,  or  any  probability,  of  their  infiinging 
the  vows.  By  deeds  of  separation  parties  bind  themselves 
to  live  apart ;  but  the  Court  does  not  permit  such  a  deedtp 
be  pleaded  as  a  bar  to  a  suit  for  restitution,  ifarihker  v. 
Mortimer.^  In  Orme  v.  Orme**  it  was  said  that  the  (JSourt, 
in  compelling  parties  to  live  together,  could  procei^  09 
farther  than  to  require  that  they  should,  reside  uhdier  the 
same  roof.  There  is  only  one  instance  of  a  departure 
from  the  general  law,  and  that  was  in  the  case  of 
Molamy  V.  Mokny^W  where  the  Allegation  pleaded  pecu- 
liar circumstances,  the  wife  being  incapable  of  residii^ 
in  Ireland  without  danger  to  her  health;  and  the  Court 
admitted  the  Allegation.     {Per  Curiam. — The  case  n^er 

•  E.  ffr,  *Wethenliead,*  p.  !» 

t  10  Geo.  4^  c  7,  aeoc.  28^  38^  and  37. 

t  2  M.  &  K.  68k  §  B.  ii.  c  jd.  s.  80a 

I  1  Salk.  leS.  t  8.  Hagf.  C.  R.  Sia 

**  8  Add.  888.  ft  8  Add.  8tfl 
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n'tont  ffoMHiti  f  fh^lt^Ve  ^]     Vfk;  the  Coiirt  did  not  pl^cYg^    Mix^H'tsi. 
Itelffb  hiftar  tdiit' it  wilt  a  Wi^.    This  Allegation  miist'  be 

TfJedAt  '-■"■'^■'-  ^■■'■-'  ''    ■       '   ■■  ■■'■■••^^'    ■.  ; 

'  IhJR.  PhtUHkinf,  on  th^  saine  side — If  Mrs.  Cohnel{jr 
tab  any  daiifeoC  exemption  from  the  matriindnial  1a\v  of 
thiM  tomtKjy  othier  persons  may  claim  exemption  on  similar 
|{itiundi«  The'jfirst  question,  which  governs  the  whole  case, 
h,  what  law  is  to  be  applied  to  it?  The  Courts  of  this 
ooantjy  inay' entertain  siliits  between  subjects  of  other  coun- 
triiea.  DWi  v.  Lippmanfu*  Lindo  v.  BelUario.\  TVarrenier 
V.  Warrender.t  Mr.  Connelly  is,  tlierefore,  before  this 
Cottrt  in  the  same  situation  as  any  subject  of  this  country^ 
and  he  is  to  have  no  oth6r  law  applied  to  his  case.  The 
nest  qaestioii  is,  what  is  the  real  bar  set  up  in  the  Allega- 
tkih  fn  opposition  to  the  Libel  ?  As  to  the  matrimonial  law. 
Lord  Stowell  said,  in  Sinclair  v.  Sinclair,^  that  a  sentence 
of  separation  in  a  foreign  Court  would  be  entitled  to  credit 
and  attention  in  these  Courts ;  but  that  a  judgment  of  a 
tliird  coiintry  on  the  subject  of  a  marriage  not  within  its 
territories,  nor  between  subjects  of  that  country,  would  not 
be  universally  binding.  Here  an  American  subject  is  plead- 
ing' a  Robaan  sentence,  which  on  the  face  of  the  plea  is  no 
scntehde  at  all :  it  is  only  a  private  agreement  between  cer- 
tain partiesy  and  after  this,  it  is  admitted,  the  wife  volun- 
teered to  return  and  live  with  her  husband,  so  that  she 
could  not  consider  it  as  a  sentence.  Another  objection  is, 
that  the  sentence  can  be  set  aside  at  any  time  by  the  Pope. 
Did  du  thoU  Canonique-^^  Ligorio,  TheoU  Moral,^  If 
it  be  contended  that  this  is  a  sentence,  this  Court  is  no^ 
bound  to  recognize  a  sentence  pronounced  in  another  coun- 
try,  which  is  contrary  to  public  policy  in  this  country. 
Story,  Conflict  of  Lams.**  Vattel.ft  I^  wiy  deference  is 
to  be  paid  to  this  sentence,  it  must  be  under  the  Roman 
Catholic  Relief  Acts,  which  merely  authorize  an  acknow- 
ledgment of  the  existence  of  monastic  institutions,  but  do 

•  6  a.  &  Fin,  la  t  I  Hagg.  C.R.  216. 

:  2  CI.  &  Fin.  533.  $  1  Ilagg.  C.  R.  297. 
I  4  Tom;  p.  717,  tit  « Vceux."  1  T.  iii.  6, 1. 

•♦  C.  xiv.  §  510.  tt  Lib.  I.  c.  19,  §  213. 
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not  empower  Courts  of  justice  to  take  'ciig[liiWaTlce'|OT 'ilieir 
rules  and  private  regulations  superseding  tKe  law'ot^ufs 
country.  Fulham  v.  McCarthy.*  In  ho  text- write*  li 
there  any  authority  for  the  doctrine  that  a  husband  ts  barred 
fVom  requiring  his  wife  to  return  to  cohabitation  after  M 
had  taken  religious  vows :  the  inference  is  tlie  other  wajl 
The  passage  referred  to  in  the  DecretaU,  **  De  Comvkrtkmi 
Conjugalorutn*'f  will  not  bear  out  the  proposition  as  stated. 

Dr.  AddatnSf  for  the  wife. — This  is  a  case  sulgeHeriif  and 
I  am  not  prepared  to  deny  that  it  is  a  matter  of  dMcretitoii 
with  the  Court  whether  it  will  entertain  such  a  suit  or  not. 
Mrs.  Connelly  comes  here  to  protect  herself  agatiist  bc3ng 
compelled  to  cohabit  with  Mr.  Connelly,  after  what'  has 
taken  place  between  them,— a  result  which  no  one  can  oob- 
template  without  horror.  I  admit  the  truth  of  Sr  John 
Nicholl's  doctrine  in  Barlee  v.  Barlee^  that,  according  to  the 
practice  of  these  Courts,  only  the  adultery  or  erudty  of  a 
husband  can  bar  a  wife  from  being  sentenced  to  return' to 
cohabitation  with  him.  But  in  the  case  of  Mobt^  ▼• 
Molonif,  where  neither  cruelty  nor  adultery  waa  pleaded^ 
the  Allegation  was  admitted,  though  the  case  went  no  fur- 
ther. That  case  shows,  however,  that  an  Allegaticm  may 
be  admissible,  though  not  setting  up  cruelty  or  adultery* 
This  Allegation  is  not  a  plea  in  bar;  it  is  an  appeal  to  the 
discretion  of  the  Court  Tliere  is  a  dictum  mentioned  in 
Viner's  Ahr.^X  that  if  a  man  marries  a  wife,  and  she  before 
consummation  enters  religion,  the  marriage  is  not  good  cauitf 
of  dereignment,  This^  however,  is  an  entirely  new  due; 
such  a  case  never  occurred  before,  and  probably  will  never 
happen  again ;  so  that  the  authorities  cited  on  the  other  ade 
do  not  apply. 

Dr.  UobertsoHy  on  the  same  side. 

Sir  II.  Jenmsr  Fctst. 

(After  stating  the  nature  of  the  suit,  the  proceediihgi, 
the  substance  of  the  Libel,  and  the  substance  and  efibct  of 
the  Allegation.) 


*  1  House  of  Lords  Ca.,  N.S.  721. 
:  17  Vol.  p.  545,  tit.  "  Profession,"  B. 


t  L.  jii.  c.  80,  tit  S& 
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Tlie  law,  as  applicable  to  the  circumBtancrs  I  have  ■tated,  Ha  ten 
ia  plffldetl  in  the  21st  article  of  the  Allegation  in  these  qJ^ 
terms  :  "  That  the  tbilowing  are  Rules  of  the  Roman  Catho-  ^m^ 
lie  Church  applicable  to  the  question  at  issue  between  the 
parties  in  this  cause,  derived  from,  and  regulated  by,  ita 
written  laws  or  Canons  in  that  behalf,  and  of  which  the 
Pfnpcipsl  ife  to  be  found  in  the  Dtcrelalt,  1.  iii.  tiL  3S, '  De  The  la< 
(fa^MMit  CwjugaUmm,'  to  wit ;  first,  that  a  husband  P'^^'- 
fi^  wife,  pari  vwiTtmonitim  coHMummatum,  may  lawfully 
separate  by  mutual  consent,  in  order  that  they  may  enter 
into  religion  severally,  to  wit,  by  the  husband  taking  HfAy 
Orders,  and  the  wife  making  a  vow  of  perpetual  chastity, 
and  entering  a  religious  house,  or  there  being  professed  and 
taking  the  veil :  second,  that  a  separation  founded  on  such 
mutual  consent,  and  for  such  purpose  as  aforesaid,  evenafler 
such  Orders  hare  been  taken  and  such  vow  or  professimt 
made,  though  not  annulling  such  ma^n'montuffl  confumffld/tiiM, 
debars  the  piirties  in  perpeiuum  ab  omni  titu  ejutdem,  and 
from  that  time  forth  aUer  alterant  repetere  non  potetl :  third, 
that  a  separation  of  husband  and  wife  by  mutual  consent, 
for  such  views  and  objects  as  aforesaid,  mustbe  approved  of 
and  allowed  by  the  Pope,  upon  the  petition  of  the  parties 
and  faia  Rescript  of  such  approval  and  allowance,  upon  the 
Kfigious  profession  of  the  husband  and  wife  severally,  or 
the  ordination  of  the  husband,  and  the  vow  or  religiouspro- 
fieMOD  of  the  wife,  as  aforesaid,  has  all  the  force  of  a  judi- 
cal aentence,"— ~«o  that  this,  which  was  originally  pleaded 
to  M  tantamount  to  a  separation,  and  secondly,  to  the  effect 
of  a  aenlence  of  separation,  is  here  pleaded  to  have  "  all  the 
fbfce  of  "  a  judicial  sentence:  "such  Rescript  being  deemed 
a  condltioiMl  sentence  from  the  time  of  its  issue,  but  having 
ita  full  force  and  vigour  from  the  moment  that  the  condi- 
tiooa  mentioned  or  referred  to  in  the  Rescript  have  been 
fulfilled.  And  so  much,"  it  is  pleaded,  "  was  and  is  well 
knoi*D  to  the  Judges  and  Advocates  preading  or  practising 
iq.^caBan  Catholic  Ecdesiastical  Courts,  and  others  of  repu- 
tation for  their  skill  and  knowledge  of  the  law  as  there 
administered,  and  ia  also  laid  down  by  divers  authctfs  of 
etnlDcnOB  a&d  authority  on  that  subjed." 


fitkui^n4§.  '^^^At  fnremlMyl my  nothing  M'^b  the  dNiA^bf  platdHDJff the 
;^  law  as  applicable  to  the  case.  It  is  certainly  sometbittgmt 
€fik^  u«tial  ^CMr«e  of  pleading ;  but  0»»sidelriiigittilrttb(  be 
Ifte  law  (at  least  fop  pvesem  piirpteeiO  by  iriindiitiiHBoiind 
iBitthdIlfc  sy^jeetoof  Rome  aregot^emed  ^^-4ri«ittii94ttsb^ 
i((y,  as  T  am  boinid  to>  dO|  fbr  the  present  ptrpose^'M^ 
tibn- reij^siins  to  be  *6on8idOTed,  wltttkthe'efViMt  of  dH8>la«; 
M'lq|>pHcal^e%o  tbe  cireomstaneie*  of  IMS  |Mttlclil«p  easil 
nmiiely,  of  a  nisrr»«g«  bMw^cn  AneriHin  sobjecliiy^^  beiag 
Protestants:  a«  the  time  of  mmiiig^i  and  afbemrardsabjariag 
tliiit1%iithv>  and  biscottaingintembenxof  thtf  BMnsn CMmfie 
diftipeh',  Mnd  lb«'hu4»At»d  taking' Orders  in  diat  (j;hiii«hi>  - 
Its  effect.  '*'  Ada^itigtlKs^lafirtabe  «8:;ple«ded,i(tfaa'wlioIa  queslisB 
itf-nb^ifetMtnitlM' thereby;  -becaiis^  la  order  tofmaka  tUs 
Uv9<iKndiiig^tei^]ii'cattfeitry,  it  baet  b&^  efaawni.tkMltit'fasB 
tKMHi  l^cef^i^  9#«hiflfwuiitPf,  and  thatttUs  coikntryiiaJifRmd 
^Htfll^  thef  taw^of'tlM  Chutiob  >«#  'aamewi  W^aiU 
th«<t/2^<ftt^tk^8^findrHaga>aMiitrael^  ikeJiletiooi 

^t  4r«  M  boti kWH(»;i|ior  has  it  bde^aHoim^ithil  iheJaaiirf 
^'pmidMoi^  ^itmi,'^hi«h4ii^hn.^it«fcl;hevcteiSfaiiK^ 
W  i&iiek^^Mly'iailwii  ndcietiof  byaebeDwnlitlaeftwdlMla 

teW^-^may  be  {>eoa)iar)to  the'  basfcitvyiihTi  Wkiifiir  thqr'iiM'iS 
been  ^act^;  And  other  oauntriteariB  tiat-neeesear^JMOiid 
by  those  )dw&  to  free  parties  coming -to  .'reside' tio-aBathor 
= eobntry>  from  obligicdcMM' arising  oat  of  tJM  contract>i'jthp 
.tio/tttf  whi^h  the  parities  have  established  by  their  .laanHiie. 
it'  is  no%^  therefore,  auffident  to  say  that  the  <lav:  cf  Aome 
has  dbne  so-atvdf  so  ;  it  inast  be  shown  that  ithe  laar lOf  Rome 
Hi  for»th{s  paprpose^  the  la^of  tins  ooantry.  Tbiaialhs 
manner  ki  which  <he  sobjeot  of  manriaga;  has  jiaan*j0SB* 
'BMk/ited  and  diMinguished  in  irnmnrriprntn  fmni  nfjbfr  asa 
^a&.  In  aU  caseft  which  have  aata/e  heStme  theae  Ca«Bls> 
they  have^  adopted  ihb  lex  loci  conttmok^i  notsln^lly 
it  Was  the  lex  loci  eontraMsf  but  beoausi?,. -tfaatu 
haying  been  entered  into  in  a  foreign  couBtryii!tha}Ji(|itbef 
fing}aiH)  adopts  it  as  part  of  thetiaw  althia  oaaqtajr^niDiii 
was  dpDC  in  th(%  piscs  of  Scrimshire  y.iS^ifUi^iiirf^f  Har/brd 

*  2Hagg.  C.R.  391?.  'I    9y^.LLi      : 


itsaiii  iiicimGouiir.  m 

WiisMorrkfi^  tRudmgt  Wi  SmUh,i^   and  DalrympbY^  JDal'    UtLncmSJt 

n  I  The-fitftjOMe^i  Scrimshire  v.  Sciim»kire,  whu^  came  hetam  CJiWiift. 
Sir.  Edward:  Snops^n^  in  the  Comiatory  Court  of  London,  in 
l/7li8y;'waas  wk  for  reafcitution  of  conjugal  righta,  founded 
iqMMii  a-marriage  in  France^  '' clandeatine  and  forbidden  bj 
tlM  lawit  of  both  Gountriesi  with  this  difference,  that,  by  the 
hms  of  Firancf,  aach  marriagea  are  in  all  caaea  abaoliitdy 
BaM^whereaaby  the  kwa  of  England  they  are  only  irve* 
gHlflr»>but  not  nulU  rnileaa  under  apecial  circuniatancea*"  A 
MntSBoe  of  the  Parliament  of  Paria,  declaring  the  marriage 
nnll^'waai  pleaded»  not  aa  a  bar  to  entertaining  the  <]ueatioB 
=ip|ielh^  the  naniage^'waa  good  or  not,  but  aa  evidence  of 
tke  bw  of  Fnaoeb  to  aaaiat  -the  Court  >  in  determining  whe- 
ther'themarHage  waa  good  by  the  law  of  Bnglandi  Sir  E. 
JBhnpaan ' aiid t  '^The  auit  heve  ia  for  reatitation  of  oo». 
ftgtl  vighfif  and  aaentencein  France  la  not  of  itadf  a.bar 
teaoch  anJt ;  it  «  only  evidenoe  of  what  the  French  law  ia 
bf  twlqcb(the<CottTt>ia  to  try  the  validity  of  the  marriage  pr 
wuMcIa  .  If  thea«  had  been  no  aentmioe  in  Franca!»  the 
fasty>aaigbt^ve<thown  thatit  waa  not  a  good  marriage  by 
lawa  Off  (Franoe,  land  he  might  equally  have  denied' the 
#  itfhiBther  there  bad  been  proeeediaga  and  aentenoe 
at  Paria^^aa  I  take  it  to  be  clear  that  both  partaea  in 
tii0  4naae  had  obtained  a  yonim  in  France,  where  the  mar- 
aiage  contract  waa  entered  into^  and,  by  marrying  there,  had 
i9b}eotad  themadves  to  be  puniahed  by  Uie  lawa  of  the 
amiltiij  far -a  dandeatine  marriage ;  and  had  alao  aubjected 
Ae^Tatidhy  of  the  contract  to  be  tried  by  the  lawa  of  that 
>d0untryt  aa  the  contract  itself,  or  the  marriage,  being 
aeoordin^  to  the-  form  of  that  country,  waa  meant  to  be  a 
■aarriagaar  not,  according  to  the  lawa  of  that  country,  which 
iairalill  more  atrongly  ahown  in  thia  caae  by  inaertuog  the 
rlf  Holy  Church  ahall  it  adroit.'  "  Again:  <'Aa 
4»aitiaa,  by  celebrating  the  marriage  in  France,  have 
wib^BfetadithemaelveB  to  the  law  of  that  country  relating  to 
iotiihriageiji  said  -aa  their  mutual  intuition  muat  be  preaumed 
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March  23.  to  bey  that  it  should  be  a  marriage  or  nob  aoc<irdipg.to  the 
^^ll^r  -  ^*^8  of  France,  I  apprehend  it  is  not  in  the  power  of  one 
CmmH^,  of  the  parties,  by  leaving  the  place,  to  draw  the  questioq  of 
the  marriage  or  contract  ad  aliud  examen^  to  be  tried  by  dif- 
ferent laws  than  those  of  the  plac^  where  the  parties  con- 
tracted. They  may  change  the  j^mrn,  bi|t  they  must  be 
tried  by  the  laws  of  the  country  whicji  tbey  left.  This  doc- 
trine of  trying  contracts,  especially .  those,  of  marriage, 
according  to  the  laws  of  the  country  where  they,  were  made, 
is  conformable  to  what  is  laid  down  in  our  books,,  fuid  what 
i#  practised  in  all  civilized  countries,  and  what  is  agreeable 
to  the  Law  of  Nations,  which  is  the  law  of  every  particular 
country,  and  taken  notice  of  as  such."  Then  he  refers  to 
Sanchez,*  and  other  authorities.  In  another  part  he  says : 
<'  Why  may  not  this  Court  then  take  notice  of  foreign  laws» 
there  being  nothing  illegal  in  doing  it  ?  From  the  doctrine 
laid  down  in  our  books,  the  practice  of  nations,  and  the  mis- 
chief and  confusion  that  would  arise  to  the  subjects  of  every 
country  from  a  contrary  doctrine,  I  may  infer  that  it  is  the 
consent  of  all  nationsi  that  it  is  the  Jus  Geniium,  that  the 
solemnities  of  the  different  nations  with  respect  to  marriages 
should  be  observed,  and  that  contracta  of  this  kind  art  to 
be  determined  by  the  laws  of  the  country  where  they  are 
made.  If  that  principle  is  not  to  govern  such  cases,  what 
is  to  be  the  rule  where  one  party  is  domiciled  and  the  other 
not?  The  Jum  Gentium  is  the  law  of  every  country,  and  is 
obligatory  on  the  subjects  of  every  country.  Every  country 
takes  notice  of  it ;  and  this  Court,  observing  that  law,  in 
determining  upon  this  case,  cannot  be  said  to  determine 
English  rights  by  the  laws  of  France,  but  by  the  law  of 
England,  of  which  the  Jus  Gentium  is  a  part.**  And  that 
is  the  effect  of  the  observations  made  by  Lord  Stowell,  in 
Dalrt^mpU  v.  Daljymple,  where  he  says  that  thia  countiy 
has  adopted  the  lex  loci  contractus  as  a  part  of  its  own  law» 
and  that  we  are  to  be  governed  by  that  law  in  determiniiig 
questions  of  the  status  of  parties  contracting  marrii^  in  a 
foreign  country.    Therefore,  the  Jus  Gentium  ia  a  part  of 
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dik  bW '(&f  ISngWcf,  and  by  that  law  is  tolbe  cleCennined  Mamm  23. 
dlfe  q^uesdon  df  iiatus  between  these  parties.  Sir  £•  Simpson  ^  r^ 
t^rVh^'ikfs :  ''All  nations  allow  marriage  contracts;  they  Ciime^/ 
are  'Jmrti  Genltum,  and  the  subjects  of  all  nations  are  equally 
d&i^tiiH  in  t!hem :  and  from  the  infinite  mischief  and  con- 
ftitidii  that 'must  necessarily  arise  to  the  subjects  of  all 
niilfioiii,  with  respect  to  legitimacy,  succession,  and  other 
rfghtSy  if  the  respective  laws  of  different  countries  were 
obty  to  be  observed/ as  to  marriages  contracted  by  the  sub-^ 
jiNSCa  of  those  countries  abroad^  all  nations  have  consented, 
(^  must  be  presumed  to  consent^  for  the  common  benefit  and 
advitintage,  that  such  marriages  shall  be  jgood  or  not,  accord- 
ing to  the  laws  of  the  country  where  they  are  made*  It  ia 
ef 'elqual  consequence  to  all/  that  one  rule  in  these  cases 
sbould  be  observed  by  all  countries, — that  is,  the  law  where 
Ae' contract  is  made.** 

So  that,  according  to  this  authority,— followed  by  the  other  ReituU  of  au- 
cMkes,  Har/ard  v.  Morris,  Rudtng  y.  Smiih,  and  Dfl/rywi/ifc  *^®"'"'"- 
VmDalf^pk, — in  order  to  ascertain  what  the  MtaiuM  of  the 
pintiet  is,  you  must  have  recourse  to  the  law  of  the  country 
wfeefe  the  contract  is  entered  into ;  because  the  foundation 
of  thbfUle'is,'  that  it  is  the  Jus  Gentium,  which  all  countries 
cdiiaent  to^  or  are  pi^esumed  to  consent  to,  until  the  contrary 
U' shown,  and  the  Jus  Otntium  being  part  of  the  law  of  the 
cbiuitry  where  the  marriage  contract  is  to  be  decided,  that 
omhitry  takes  the  lex  loci  contractus  as  the  rule  by  which  its 
dkAAooB  are  to  be  governed. 

But  this  observation  does  not  apply  where  it  is  not  a  part     Questions  of 
of  the  Jus  Gentium  that  the  rights,  obligations,  and  duties  ^^  ^^^^, 
which  arise  from  that  state  are  constituted  by  the  lex  loci  ties. 
tmUlrdMs:  that  is  open  to  the  same  considerations  as  those 
hf  which  the  law  as  to  the  status  of  the  parties  is  to  be 
dM^Miiined.     The  law  of  Rome,  unless  it  can  be  shown  that 
it  hks  been  adopted  in  this  country,  or  countries  beyond  its 
oVM'  t^rrftofries,  can  have  no  effect  there.    Other  countries 
BAky'oirltaay  not  adopt  the  law  of  Rome,  as  they  think  pro* 
p^*'  tt  h  no  part  of  the  law  of  this  country  that  the  law 
of  Rome,  as  to  its  municipal  regulations,  should  be  of  bind- 
ing authority  here,  and  therefore  it  is  not  entitled  to  have 
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of  partSei  «iif«rnighiloa'oflnirMft'oC  Mivri^ 
esoBtiy* iKhere  they  wwt  retldeal, ami  bg^'ttahi^or^rtMl 
eoBiitrj  thejestatei-kiloithitVDliMelL^*  '^J  ^*  itorc<jiip  '.li: 
-  The  qeeelNii,  on  thUiMirt^er  thaFsH||)«iiltf ii^4l«Md%f«K 
Berge,  in  Me  very .  ueeM  work  «iJCy>wW'fthli*^^^«y 
OBiriiiy  the  qwertieaxrftiitijtelfct  of  liMrtleib  alter  Jli^ 
and  authoiMee,  he  aMito  ^p-ihe  whalefhi4hi8  '^rMy»:^<<<>ifc 
farib0tAMiNi^d#  it  and  ought  to  h»>hhriikoflAUky«fhlfi|hil 
{raipoMof  aMeiCaMhg>''-4hitfoei  tofctworycinri^ifce^fca 
in{  eokiraetAi,  aa  determbiing  tho  Jioftia  of  partieil>aiiili 
to  the  other  rightly  dittiee^  and  obligatiOlM  frooiedllljc  IhNU 
that«tetet-^<«  whether  that  which "ie  reptoeenWd^H^'M^l 
■nmage  ii  eo  in  kw  ;  or^  in  other  wordi»  whether  ifed'ttiit 
tion  or  jlotar  of  hnehand  mat  wife  >  hae-tnet^l^gaHy  twaitfi 
tuted«  When  that  parpoie  it  anBweNd»and  H-'haa^fctth 
aaocrtaifled  that,  acoOrdiiijgrto  that  bWs  a  tiAid  tfUflmtfltti 
hoen  oonttaoted ;  at  theoomieothM^of  Oe^^attte^llkitfte 
eeontry  in  which  that  kw  oaiitt^  and  cotltcqiferiayiiai 
tnbiectioD  to  that  Uwy  ceatet,  eo  the  bw  iltleir  MMW  #te 
the  role  olr  a«thority  which  gitfemt:  their  oondMl^tirM^ 
laftet  their  righto  and  obUgaliont^*^  Thfe  te  Jbd<  MiMiifli 
determinet  the  r/olai,  but  not  the  righto  and  oUigHlaiHi 
proceeding  fhmi  it.  •'Hie  oontraet  or-  ooAstot^  on-^McK 
the  Mtatua  of  husband  and  wife  it  feunded,  ehoiMitjO  otMih 
dered  at  perfectly  dittinct  from  the  tiaiM  ittdC  TholMltf 
it  JurU  Gea/mm,"— agreeing  entirely  witb  StiritmUfte^^ 
Sermthirtf  tad  the  other  catet,«-*.*'and  kt  velialMi  crtthd 
to  far  beyond  the  partiet  themtelveti  that^  onMcd  a-'Ml^ 
tra€t>  it  it  not  in  their  power  to  pretcribe  fer  theatMrea'd 
righto  which  it  thall  confer»  or  die  oblsgationawUttt  it-ridd 
impote  on  them.  It  cannot>  like  an  ordinary- itftnjfaMlt'tA 
dittolved  by  their  mutual  content  -  AkhM^4iMMhAl 
intanity,  or  any  other  impediment^  thoald  intenNted^  USA 
dering  the  one  party  incompettaa  to  perfenti  hit^^HNr^tf  M 
contract,  and  therefore  defeating  the  end^and'^^^li^lWtHllMdMf 
marriage,  still  the  slatuM  will  subsist"    Itfynot^WgjjftMriF 
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jp>^i>il»i|t^ii/fcfctfjth»fpi<Hrii§»^ntf>c»  i8-,diB9olvMll^lMlf 
the  quettioo  of  the  dMeltttieorof  ihe>f(KMr«fali)f  Jliie#^^ 

i.i#ilLyiilfi''>.ftiyQy j!ipe'^oe»ie;  ^'^tli»  other'.poiiitf:if^Xh« 
^»»nMp(4ifair>#t^>eyeiy  eauiil»y;(akeA  uftoQ.ttaalf.  tovcUiiD* 
Wli>4r^?Uwr^4>i»*  fight  %?  diitieiw  wc^  fl^UgatJeni^vdiieb.^^ 
h»M4lMM0|the  jMim  €^vuinri«g>e»  vh«ther.tlltl«Mfi6  hni 
btM  ofigiiiMitlf  «f>iMtitiiM'  ttpder  itt  nmn  lawii^  tnidfar  thit  of 
imyrVithmiEyittiitijF'  -•It wAidd be  depmvdilof  ItsUigitiiiiatli 
pOwifeBitf  peM>M  bj^imperting  the  regulaihioiit  ^vc!l|crifaod 
Iff  the  l|i«i  ofaooftr  oth^  eenntrjr  fbr  4hcirtetolaMve  gmremi^ 
Rip^  >09u)d  vilbdraw.'  Aenseiyea  frpnk  Ahaae  t#hich  HJuf 
pnii49iielj^i€lf  Ihe  oauntrirdQ  which.tfacy  reitidb  had^petA 
9tlfik9^^^ftiiitfi  inhabitants*. , kit DOtvrtfaerefoii^'>tofidie.l«w( 

vhkd^Hl^  ll  hfB  bQen.Ceiiatitttlcd^  dafines.  Ms  tfig^t^  <l!bla» 
4ll^oB%4vlk%iai|drfob^g«lmifMthati«eaart  >i^  be-badydh 
maytfflT>iiig..Vfh<tt  tk#Re  coi»dibk»ii«v'nghtSy  duties,  imd  Mi^ 
gUliifffa  rMg>"!l ) !  t  It  ^im  net,  ,tbegeft>rf » .to,  the  law-<if  Rome  thai; 
IHIMe  Ao  Iteitifiw  the  eenditaona^  iigfats,  dutiet^  afMi  obliges 
tleM  vUdhitAtiw  fiSom^  the  dain^  constituted  hj  the  kw  44F 
SJMief^M  rath^  by  ihelawiof  the  Uodted  States  of  Amdiicat 
b^^M^mtiet'look  lo  the.  law  of  England  for  the  conditihnt, 
riglHii  Jettest^ead  «diUgatioiia  eoatttotedby  thepalrtieral 
b9alpaiid)MAiFi&^r  asdiMilMs  it  can  be  ahown^^iat'the-lav 
p0f  nliay .njJWt'.otbeif)  cotiatiiesi-'^^he  fay  pecnliar'to  R<nae;'mP 
nMellrhiiir; been;' adopted  by  other  countries  where;the 
^fi^j^iOtjCutbyUotMriigion  prevatla/^f^unlessit  tianbe  sheim 
^IMI  fbtiftaw.haatfa»#p  imported  into  thiacountry,  .and  beeomi^ 
PfM  qCilbe-kiwi  of 'Ahia-couBtry,  we  must  look  to  the  law -ef 
tMl1KMpiila|y.t#  aaeeetainwlMt  4tfe  the  duties,  andnesponaiL' 
l|Kti|ilhM^}U4Kttit)«h*aiidcoD8eqeencca9  which  aiiie  fWrni* 
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408  AltCHES  GDUBH  [Hul»T: 

BfkircifEl        I  have  had  no  cases  cited  in  wWoh  the-lcw^of  Acine;a8 

(XjZZiL  ^     to  this  particular  caae,  has  been  adopted  here  |  naji^  erefsin 

Onmetfy,      this  country,  when  the  Roman  CatholicreKgiaB  prevailedhaDS^ 

it  is  quite  clear  that  the  foreign  professions  were  not  ce^arded 

here  at  all.     It  was  so  stated  in^be  Argument,  and  Ijwai 

referred  to  Co.  Litt.,  b.ii.,  c.  li,  8^-200,.  wiiere  tliBt  iiigh 

authority,  speaking  of  persons  ierbiddcn.  to  sue^  wAw  by 

law  are  incapacitated  from  suing;  says ^  ^  The  fiftibi%  whmf 

a  man  is  entered  and  professed  in  religions  if  smsltafeicne 

sue  in  an  action,  the  tenant  or  defendant  nay  ahoer  that 

such  an  one  is  entered  into  religion,  in  such  a  plaea^  into 

the  Order  of  Saint  Benet,  and  is  there  a  monk  pR>fiMed»:4W 

into  the  Orders  of  Pilars  Minors  or  Preachers,  and  is  thiaie 

a  brother  professed,  and  so  of  odier  Order*  of  relsgion»  Sxh 

and  ask  judgment  if  he  shall  be  answered*    And  the  cause 

IS  this,— *that  when  a  man  entereth  into  rdigion,  and  is  pee* 

fessed,  he  is  dead  in  the  law,  and  his  BOn  or  next  cousui 

incontinent  shall  inherit  him,  as  well  as  tkoogh  hewsre 

dead  indeed."     Then,  in  the  first  Note^  Lord  Coke  aaya: 

«  It  is  to  be  observed  that  a  man  dotk  enter  inta  fcdigiao:it 

his  first  coming,  and  liveth  under  obeiBenoe ;  but  he  laDDI 

professed  till  a  year  be  passed,  or  some  time  of  probalioili 

and  he  is  said  to  be  professed  when  he  hath  taken  tbebaUt 

of  religion,  and   vowed  three  things,— obedielioe,  wiifiil 

poverty,  and  perpetual  chastity.     And  therefore  our  author 

saith  here,  entered  and  professed."     Therefore,  1  .take  tke 

law  of  Rome  to  be,  that  a  person  is  professed  'when  he  bsB 

taken  the  habit  of  religion,  and  when  he  has  takeo  the  vow^ 

of  obedience,  poverty,  and  perpetual  chastity,  be  is  said  to 

be  ''entered  and  professed."     But  in  Note  32,  it  ia  aaid: 

*'  And  if  one  joint  tenant  be  professed  in  religion^  the  land 

shall  survive  to  the  other.    If  a  man  or  woman  be  prafeiiw4 

in  religion  in  Normandy,  or  in  any  other  foreign^parli  such 

a  profession  shall  not  disable  them  to  bring  any  actim  in 

England,  because  it  wanteth  trial ;  but  they  must  be  pft- 

fessed  in  some  house  of  religion  within  this  realm^  for- that 

may  be  tried  by  the  certi6cate  of  the  Ovdinaiiy^  aa  tas.^ 

foreign  professions  the  common  law  taketh  no  knowledge.** 

So  that  whatever  might  be  the  practice  at  Rome  at  that 

time,  this  country  took  no  notice  of  foreign  professions. 


Itfia}'  iyEU^HES  COUBT.  467 

•  In  thn  •cate^theDy  what  is  the  law  of  this  coantry  with  JMARrn  29^ 
respect  to  the  rights,  duties^  and  obligations  arising  out  of  Cojuutku  y 
tke  (tontract  of  marriage  ?  One  of  diem  undoubtedly  is»  the  CbiuM^ 
oobabitatian  of  the  parties.  This  the  law  of  England  en* 
foffcea  as  one  sf  the  necessary  duties  and  obligations  arising 
oot  of  the  marriage  contract.  It  will  not  permit  the  parties 
YolwDitBrily  to  separate  themselves  from  each  other ;  to  dis- 
widi  that  obligation  which  is  part  of  the  contract  into 
they  entered.  It  cannot  be  by  the  mutual  consent  of 
the  parties  that  this  contract  can  in  any  manner  whatever,  be 
TClcaseci.  In  his  book  upon  Colonial  Law,*  to  which  I  have 
Fefonred>  Mr.  Burge  states  the  matter  in  this  way»  support* 
ing  his  statement  by  authorities :  "  Neither  divorce  can  be 
effected  by  the  mere  private  agreement  of  the  parties,  but 
most  be  awarded  by  judicial  sentence^  after  the  party  has  been 
cMy  summoned^  and  satisfactory  proof  of  the  cause  on 
wfaidi  it  is  sought  has  been  adduced/'  So  that,  according 
tO'  the  general  law  prevailing  in  the  British  possessions^ 
separation  cannot  be  effected  by  the  mere  private  agreement 
of  the  parties ;  it  must  be  by  a  judicial  sentence.  And 
this  b  in  conformity  with  the  doctrine  held  in  Evans  r, 
BvamSff  and  in  other  oases,  and  it  is  the  every-day  practice 
«if  diese  Courts,  that  married  parties  cannot  voluntarily 
aeparate  themselves,  to  live  apart ;  and  even  though  a  deed 
of  -separation  should  be  entered  into  by  the  mutual  consent 
4d  the  parties,  each  party  may  resile  from  the  agreement, 
and  may  call  upon  the  other  party  to  perform  the  duties 
and  obligations  of  the  marriage  contract  between  them. 
The  Ecclesiastical  Courts  in  this  country  pay  no  attention 
iotfeeds  of  separation,  setting  them  aside,  and  pronouncing 
Ar  the  restitution  of  conjugal  rights  when  sought  by  either 
party. 

< '  •  Tben  what  is  the  distinction  attempted  to  be  made  here  ? 
Whrfv  that,  fay  the  law  of  the  Church  of  Rome,  these  par- 
tisSr  under  the  circumstances  stated  in  this  Allegation,  are 
'oalitled  to  live  separate  and  apart  from  each  other.  They 
•wrmiMi  bound-  to  do  so ;  they  may  be  bound  by  their  vow> 

.•l.TaLp»6i^  t  IHagg.  Ca.  lia 
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MUtoHCau/  at'/tttoibers  of  the  Church  of  Rome^tO'^bMuh  fiponyfer- 
i\^^Zi^  .  B6nh\  intercourse,  but  they  are  net  bound  to*  wpurate  than-' 
CaSSyi '  aehfbB  from  each  other ;  and  the  parties  seem  to  hatne  lifftd 
together,  for  soiAe  time,  between  1840  and  1M3,  ia  the 
same  hotise;  btit  stHI,  as '  Mrt.OMmeUy  pleads,  observing 
tM  same  perpletual  chafl^tf  which  hnd  •besD' agreed- to  he 
maintained  between  them ;  and  alto  they  irere  admitted  to 
th^se  Orders,  ihtfe  was,  to  a  eertaitt  ^dcgreOra  hhid  lif  eoha^ 
bittttioM^  wbkh  was '  broken  ^/  But  is  thie- lair  ModBig 
h^eP  I  estnnot  find  any  anthofityy  and  i  fasnre^been  reArred 
tO'tiM^,  by'w4ii(di  this'OooH  totk\d  beJttsUflod  Inr^ialiAg 
th&li-pHrtieis,  con^ti|^  tdHhiecountryi  ami  niriding  faen^'iMe 
n^M^'Aubj^^terthe  few  of  lliii''ebuntry,>  il^^Siirii^theWiOira' 
nifob*iiiV6i]9aI  relatkms  9ite  coneerned;  A  party:  ieanootjitMle 
bel-e'.bnd'iHiy;  f<  tfi^  law-of  a  ooonti^y,  of  which^i<an>ntot4 
iMif^iVe,  ner-kt  which  t  am  a  domiciled-  sohjeet^  ehall  ssl 
aMde  those  toMgaCions  which,  according  to  ther  law  otEaif 
land^a^e  the  necessary  consequence  of  the  marriage  ton- 
tract  $nto  which  I  entered.*^  That  k  quite  adHi^Hrent  eon* 
sideration  from  the  other  part  of  thecHM,  whieh' depends  ea 
the  iex  loci  coniracHts  not  being  a  part  of  the  J«r  Cknimmi  s 
part  of  the  hiw  of  t!ie  coontryi  -  Tiierelbre;«Hitil  it  is  ■shewn 
to  me  that  the  law  of  this  conhtry  recognises  this  law  of  ths 
Church  of  Rome,  I  om  not  at  liberty  to  attend  to  thoos 
municipal  regulations  and  tliose  peculiar  obligadons  whidi 
dfc  only  binding  npon  subjects  of  Rome,  whether  Tcsideat 
in  its  territories,  or  in  those  countries  where  the  laws  of 
Rome  are  respected,  and  treated  as  a  part  of  the  law  of  ths 
country. 
The  alleged  Something  was  said  in  the  Argument  upon  the  subject  ef 
sentence  of  se-  a  sentence  of  separation,  and  such  a  sentence  pronooneed 
para  ion.  ^  ^  competent  Court  is  undoubtedly  entitled  to  conaidsr 

able  attention.  The  law  was  alluded  to  by  Sir  R^iSbm^ 
son,  in  Scrimshire  v.  Scrhmkirt,  but  more  partioolarlythy 
Lord  Stowell,  in  Sinclair  ▼.  Sinciatr/^  whetw.?he  asys* 
•^^  Something  has  been  said  on  the  doctrine  ef '  law;  rqprd* 
ing  the  respect  due  to  foreign  judgmenta ;  aad  undotd>tsdly 

(•Kill        I     •   l|    l|  I  >,'  ll        •  |i> 
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a  8enteiKie:o£.aeparation>  in  a  proper  Court,  for  aduUeryt  bcaaohSSI' 
wMild  rbe  ^DtiUed  i»  credit  and  attention  in  this  Court.  Bnt  ^  — T 
I  tlmk  the  conclusion  is  carried  too  far  when  it  is  said,  thai  CatmH^ 
a  aentsnce  lof  nuUity  of  marriage  is  necesaarily  and  univer* 
saUgr  innding  on  other  oountries.  The  validity  of  maniagy, 
hffireTer,  must  dependi  in  a  great  dc^p^e,  on  the  local  x^u* 
latidDarof  the  oonntiy  where  it  is  celebrated.  A  sentence  of 
notthy  of  marriage,  therefive^  in  the  country  where  it  waa 
sekmntoed,  would  carry  with  it  great  authority  in  thia 
couplry;  but  I  am  not  prepared  to  say,  that  a  judgment  of 
aJiUiNl  country,  on  the  ralidity  of  a  marrii^e  not  within  ita 
tesritonieiy  nor  had  between  subjects  of  that  country,  would 
be4mi<renBlly  binding.**  That  applies  to  a  sentence  die- 
soMiig'  m  contract  of  manriage  entered  into  by  partiea  in  a 
third  country*  But  the  passage  I  meant  particularly  to 
rsAr  t»  is  that  which  almost  immediately  foUowa:  ^The 
only  instrument  which  is  produced  as  a  sentence  does  not 
contain  a  word  respecting  adultery;  it  speaks  singly  of 
nuttity  ;  asid  parol  evidence  cannot  be  admitted  to  explain 
and  i^re  a  totally  different  effect  to  the  instrument  from 
what  it  purports  itself  to  bear."  So  here,  a  sentence  is 
pleaded  as  tantamount  to  a  sentence  of  sepatation^  and  so 
Gsasider^  at  Romew  The  sentence  itself,  thereforei  must 
be  looked  aty  to  see  what  it  does  import  in  its  own  terms* 

Now,  to  be  sure,  to  call  this  a  sentence  of  separation  is  to 
g9  beyond  what,  I  think,  the  words  of  the  instrument  wiU 
warrant.  It  is  simply  a  petition  from  Mr.  Connelly,  reciting 
the  drcumstances  to  which  I  have  adverted  [Reads  the 
Petition].  So  that,  in  point  of  fact,  the  whole  subject  of 
the  petition  is,  under  the  circumstances  therein  stated,  to 
dhtain^  a  dispensation  from  the  necessity  of  having  Letters 
DMttisiory  from  the  Bishop  of  Philadelphia,  <<  which  would 
occaaion  a  very  long  delay,  and  might,  perhaps,  give  rise  to 
sofbeiembarraasment  in  so  delicate  an  affair."  The  Answer 
to>tfaia  Petition  is  as  follows  [Reads  the  Rescript].  Then 
fioUnwe  the  Vow  of  Chastity  taken  by  Mrs.  Connelly  in 
Juoev*  AS45.  That  is  not  part  of  the  sentence ;  that  is  part 
of  the  condition  upon  which  the  grant  of  dispensation  is 
obtained  from  the  necessity  of  having  Letters  Dimissory 
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Mamch  tt  ftan  the  Bishop  of  Phihdtlpliia. '  Tfa^nTewiiar'v  «o«r  tof 
Crmdkr  P^*T^^^  chastitj  on  thepsrtof  .Mr&  Contielljr,  •irUdi'ia 
Caimnll^  and  to  be  necessary  before  Mr.  Conneliy  cati  be  fldtoilted  to 
Holy  Orders  in  the  CJhurdi  of  Rome*  This, 'in  fxmit  ^ct 
fmctf  18  the  whole  effect  of  the:aeptencrr  aedt  iscaAled,  «<itteh 
is.  not  &  sentence  of  sefMurstioii,  and  it  not  so  pleaded^  bntai 
tantamount  to,  or  in  efiecC,  a  senttnee  of 'Sepamtion;  that  ii^ 
as  I  underatand  it>  that  by  one;  party  enteriny  iHoly;  Qrdhw 
and  the  other  taking  a  TOW  of  perpetaal  chaatityi  ibeyare, 
•coording:  to  the  law  of  the  Church  of  Home  .^aa  'pieaded  in 
the  2JLat  article)^  entitled  to  live  sepainte  and  apart  4ir«a 
eadi  other.  But  it  does  not  enjoin  Aem.  /to  aeparatp;,  nar 
does  it  pronounce  that  they  ace  entided  to  live  aepanteand 
apart  from  eaobother»  in  the  wi^r  in  whioh  a  aentence  sf 
aeparationiis  oonsidered  in  these  Courta.  « 
No  sentence.  Under,  theae  circnmatanoes^  -  therefoae^  this  ia  m  aanteboi 
of  separation ;  it  isi  net  tantamount  to,  nor  in  eftet^in  aenCMibs 
of  separation.  The  conseqacnce.  of  being  admitted  t»iiel|f 
Orders  in  tlie  Church  of  Rome  may  «r  may  not  be  aoepiaib^ 
tion  between  married  parties;  but  tins  is  not  Ae  citet'iif 
Ae instrument!  which  eannotbeextelided>aaJWrdflissrsH 
obserTcd^  in  Sinclair  v.iSiaa/otry  heyensi  the  tetnnuin  wMJh 
it  IS  drawn  up.  .  We  must  be  gorfened  by  the  inJUamast 
itself  in  order  to  know  what  its  effect  ia»  and  not  extend'it 
beyond  its  terms  by  parol  evidence.  I  am  of  opinion,  ca 
this  part  of  the  case,  that  there  ia  no  sentence  of  separalisa 
by  a  competent  Court. 

Then  the  question  comes^  whether  the  drcnmstaacea  )af 
the  case  are  such  as  to  entitle  the  parties  to  separate  thstt- 
sel ves  from  each  other  in  this  oountryt  which,  is  not  sabjeet 
to  the  laws  of  Rome^  and  does  not  hold  the  laiw  of  Romelo 
have  effect  in  such  cases ;  on  the  contrary,  the  nde  of  thsie 
Courts  and  of  the  Courts  of  Common  Law  being  that  ^ 
municipal  laws  of  one  country  are  not  binding  upon  wofoulm 
except  so  far  as  that  country  may  consent,  to  mci&ve^dMnui 
The  professioiL  The  next  question  is,  the  profession  in  this  •  conafery  )>  luai 
iA  order  to  make  out  that  point,  reooorse^hlM  bdeehadits 
the.  Sutttte  for  the  relief  of  Her  Monty's  RoanHnrOathcfie 
suk^^cto,  that  is^  the  10thGf»«4»  c%'X.:  ThaiMthscctian^i 
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the  £mt  wMclvisapplSbablcta  terpmeat  CBok'  The  nm^    Jbktcnem 
gpndlflfate  iflii^For  ihe'iAppresskiR  of  Jesuits  and  aibec  lett?     ^^^^^  ^ 
giotoftfffdenW  dieChinrob  ^f  Aoiae*^     So  that  it  is'not  £be      Ommlfy. 
Ibe  snoqufagefli^Aty  bnt  for  the  ftiippreBsion^  of  Jemits.    It 
begins;!]^  And  whoreas  'Jetiut8>  and  memben  of  other  rtdU 
giDlttr!ofd^n^,ifoniiiuifBtie%i~  oir-iocielies  of  tba  Chureh  of 
BmHM^  boandr  byj  mmastie- err  yeUgiouB  tows»  are^Tcaident 
ii^liifi'tfattUinlcd-'Ksngdoiii  ;  widit  ideicpedient  to-inake 
pmyiaiatt  fi»r  the  gradaai:  -guppveMioirv  aod  ^ai  >  ^ohibiflbn 
of  ttitt'  Mine  therehi;  be  It  ih^rsibKe  emided,  <th«t(0v«ry 
Jatiiit(-<aDd  evvry  neaiiber^f  any  dlh^'ve]igiou0'ordaiV'-coiilA 
sanity^  or  society  of  the  Chvrch'«f  EoRie»  bo«ndbytmoiiaB» 
tic  or  rdligious  vows^  who  at  the  time  of  the  teommeiioenuril 
of  this  Act  ihall  be  within  the  United  KhigdonHt  «haU^ 
within  six  calendar  montht  after  the  oommcnoemeiit  of  tloa 
Ad^  ddirer  to  the  Clerk 'of  the  Peaee  of  the  coanty  or  place 
whom.siidi  persoii  shall  residet  «r  tohis  deputy^  a  nolioe  at 
staJriiwiil  in.  the  fmm  and  cQntasningiheparticohuni.reqiiired 
t9ibo4et  forth  in  the  Schedule  to  this  AetanticsedJ'    Then 
the  Mth  section  enacts,  **  That  if  any  Jesuit^ = or  oaeinber  of 
Mjl  anch  TaIi^ou»  ordar^  community,  or  ^ociefey  as  aflaressiiil^ 
tfbidU  after  ithe  eomnwncement  of  this  Act,  come  into  tlfis 
MoLsH  he  shall  be  deemed,  and  taken  ti^be,  gvilty  of  a  mis^ 
diwsfanoar,  and  being  thereof  lawfully  convicted^  shall  be 
aentenocd  and  ordered  to  be  banished  from  the  United  Kin§^ 
(dkwlbr  the  term  of  his  natural  life."  The  SOth  section  makes 
a  provision  with  respect  to  natural-bom  subjects.    Then  the 
(Ust  giTca  permission  to  one  of  the  principal  seo^etaries  of 
alaiO;IOigrant  licenses  to  come  into  the  kingdom^  andto 
nNToke  the  same.    The  83rd  section  enacts,  ^  That  in  case 
;mjF=J0>uit»  or  member  of  any  such  religious  order,  comm»- 
^rUtfi  or  society^  as  aforesaid,  shall,  after  the  commehoement 
cof:thia<Act^  within  any  part  of  the  United  Kingdom,  admit 
•amf  jpersanto  become  a  regular  Ecclesiastic,  or  brodiery  or 
nwmhrff  of  any  such  religious  order,  community,  or  society 
MShbe  aidhig  or  consenting  thereto,  or  shall  administer,  or 
sosiaaitai  be  edmifustered,  or  be  aiding  or  assisting  in  Uie 
-adnliiiiitenag  or  taking,  any  oath,  vow,  or  engagement  pw- 
.^Qrtisig»0rliistended  to  bmd  the  person  taking  the  same  to 
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XAiiTv  2X  the  ru1e«^  ordiziizce«p  cc  cerpmonies  of  sidi  rsligioos  oijderi 
commsiiitT,  cr  sxis^.j,  cTdtr  person  offmilin^  in  the  prcr 
m:«cs,  :n  £r.r'li::<2  or  IreUnd,  thall  be  deemed  gniUj  of  a 
mij.ieineiLn::ir,  ai>2  hi  ScoclAnd  shall  be  puniihed  by  fiiK 
uid  zmpruooment.''  Aad  the  SIch  eiucu,  <*  That  in  cue 
any  person  sha!l,  after  the  commencement  of  |$is  Ac^ 
inthin  any  part  of  this  United  Kingdom,  be  admitt^  or 
become  a  Jesoxt,  or  brothcTt  or  member  of  any  other  wKh 
religions  order,  commomtj,  or  sodetj,  at  aforesaidi  sudi 
person  shaU  be  deemed  and  taken  to  be  gniltj  of  a  misde- 
meanonr,  and  being  thereof  lawfully  convicted^  shall  be 
sentenced  and  ordered  to  be  banished  from  the  United  King- 
dom  for  the  term  of  his  natural  life." 

Therefore,  it  is  perfectly  clear  that,  so  fiv  as  Mr.  Conndlj 
is  concerned,  he  coald  not  haye  entered  into  any  such  reli- 
gious  society  after  the  commencement  of  tUs  Act,  passed  in 
1829 ;  but  he  came  to  this  country  in  the  year  1846,  and  he 
there  remains ;  he  is  not  professed  to  be  connected  with  any 
religious  society  in  this  country.  There  is*  there£bre^a  genenli 
prohibition  against  entering  into  any  religious  oimmiinitf 
from  the  year  1829.  But  this  does  not  apply  to  BlfSi 
Connelly,  because  she  is  exempted  under  the  87th  sectiop: 
**That  nothing  herein  contained  shall  extend,  or  be  cod" 
strued  to  extend,  in  any  manner  to  affect  any  religious  order, 
community,  or  establishment,  consisting  of  females  bpond 
by  religious  or  monastic  vows."  Mrs.  Connelly,  perhapi 
advised  that,  by  the  law  of  this  country  as  it  ocistcd  in 
Roman  Catholic  timesi  a  foreign  profession  would  not  avail 
here,  comes  from  Rome,  to  be  resident  here^  furnished  with 
the  means  of  founding  a  reUgious  community,  of  whidt.ste 
is  to  be  the  Superioress,  and  also  supplied  with  rules  and 
regulations,  sanctioned  by  the  competent  authority,  for  Ilie 
government  of  the  community  she  was  about  to  fiwnd; 
therefore,  she  does  not  incur  any  of  these  penalties.  But  it 
does  not  place  her  in  any  better  situation  than  that  in  wbidi 
she  stood  before  the  passing  of  the  Act ;  whatever  she  w$ 
at  liberty  to  do  before  the  passing  of  the  Act  she  is  at  liberty 
to  do  still.  The  2  &  3  Will.  4,  c.  45,  was  referred  to,  but  it 
does  not  apply  to  the  circumstances  of  the  present  esse, 
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becaaae  Mir.  Connelly  is  not  a  professed  person  in  this  coun-    March  23. 

try,  BO  as  to  come  within  its  provisions ;  and  the  former  Act 

only  places  Mrs.  Connelly  in  the  situation  she  was  in  before 

die  paasfnij;  of  that  Act,  and,  entering  into  this  community^ 

where  she  has  taken  the  oaths  of  poverty  and  obedience 

iMlfore  the  confdisbr  of  that  community,  she  is  not  subject 

to  my  of  the  penaltietf^'mposed  by  that  Act. 

Ilieh  what  does  tlie  case  come  to?  It  comes  to  this. 
Ri^  If  a  person  admitted  to  Holy  Orders  in  the  Church  of 
Rbine,  who  was  at  Rome  for  a  temporary  purpose,  having 
no  fixed  domicile  there,  but  so  long  as  his  residence  in 
Rimie  continued,  he  was  subject  to  the  law  of  Rome ;  but  I 
apprehend  he  did  not  bring  this  law  with  him  from  Rome 
to  this  country,  and  that  the  law  of  Rome  Would  not  operate 
beret  except  so  far  as  the  law  of  this  country  has  consented 
to  receive  the  law  of  Rome,  and  to  adopt  the  conditions 
ithposed  on'  these  persons,  or  the  immunities  granted  to 
them,  to  live  separate  and  apart  so  long  as  they  resided  at 
Kome;  but  how  could  they  import  that  immunity  to  this 
ooimtry?  Would  it  be  an  answer  to  an  iaction  for  debt  for 
neceaBarie^  stipplied  to  Mrs.  Connelly,  supposing  it  to  occur, 
i^fbr  tfiat  Is  a  point  which  must  be  considered, — would  it 
be  an  answer  to  a  person  suing  Mr.  Connelly  for  debts  con- 
tracted by  his  wife,  that  she  was  professed  in  reh'gion,  and 
was  the  head  of  a  religious  community  in  this  country,  and 
wiai  therefore  empowered  by  the  law  of  Rome  to  live  apart 
ttdm  her  husband  ?  Are  there  not  other  cases  which  might 
be  supposed  in  which  the  husband  is  answerable  for  his 
wtife?  Take  this  case :  suppose  there  should  be  a  suit  for 
adoltef^9  would  the  husband  be  bound  by  this  voluntary 
aej^Ktnttidli,  by  this  profession  of  religion  at  Rome,  to  abstain 
IMJO  btlnjgikiff  k  suit  for  separation  by  reason  of  adultery  ?^ 
O^t&irbidtnat'I  should  suppose  it  to  be  prol)able  that  it' 
Jlkl^mocpdrpndj^  the  peculiar  circumstances  of  this  case 
bmWfl'iii^' V^ihg  may  happen,  and  I  put  it  as  a  case  in 
Wlfifii'Jl^W^urJfbe  impossible  to  say  that  the  law  of  Rome 
w^yOraiy  Wl^indihg  iis  to  allow  these  parties  (man  ^d  wife 
lA^iH^li^  <iifUiis  country)  to  absolve  themselves  from  those 
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iAA Rrn  i!).    obligiitiofift  ttid  di| tieb  whiolk  they  ^ofwe*  tevMch  otbet^afeliiM- 

bimd  and  Wifb.  ••":  'mm-      :■  :Iui  r'-r*    wl-  Sr//ov 

Under  these  oircamBit>iPcq»»"dica»fegfa^  I.dieJd>hefdfifl|»- 
iikm,  if  the  AHegotion  were  jprdvad  «ii  ]^MtM,  tkit  tt^nrill 
not  form  a  bar  to  the  «iiit  ioetiCiitcd  by  .'Mr.  €k)iiiieU|^  ibr 
the  restitution  of  eonjugial)plglltei>''i    '*    •)  <\v  A  rri  v  ,,\  nj 

A  good  deal  was  said  as  to  tiw  awthieS'  by  •vkiyehllr. 
Connelly  might  be  supposed  to  hate  baea  aotbated  mibiiog- 
!ng  this  suit.  I  have  ntf  means  of  ]ti^iii94if'Mf.GoaDfIly>8 
motives,  except  from  the  fkcts  thai  appear  fat  the  Allegatien 
how  befbre^  the  Coutt^  •  The  motives  nay  be  good  er  Ind. 
Mr.  Connelly  tlndoefbtedly  conecmied  tolJie:aOpaNktioii,-«44io 
that  iirhich  is  said  to  be  tantamoMt  to  a  eentenoe  «f  wipsm- 
tion'betw^cfti  himself  and  his  wiilr;  butcosuenttotfafts^lli^ 
ratioii  is  no  bAr  to  a  suit  ftv'  thd  restitiideis  of  coiiyi^ 
rights  iii  this  Cduirt.  I  have-already  said  tfaatditodi  bf 
separation  by  jcSttt  coftsent  aw  not  nedced  in  thsas  Qjatli, 
which  pronounce  asetitenee  for  the  MMstutien  of;  cdB§i^ 
Hghts,  notwithstanding  a  deod  of  setMOatioft^ia  BK>ilp4'.i>I 
catmoti  the^efbre,  listen  to  any  argument  'derived- firai^i^lie 
motives  which  tnay  be  snppctoed  to  have  inflnaileedlMr. 
Connelly  in  his  proceedings  in  tfait'ease.  ^-Ittaay^betfiirliie 
purpose  of  prrotecting  himself  against  dMbandi  t»i  aeooont 
of  his  wife;  that,  I*  apprehend^  would  be  a.  Ugitknite 
ground  for  the  proceedings:  he  t» liable  now  to  tony  delits 
she  may  contract.  I  cannot  say  snch  a  saotive  wnalddefepr 
him  from  the  remedy  to  which  he  would  -otherwise' be 
entitled.  '    ''   ■'• "  '       i'-ih-    -iJ? 

Under  these  circumstances,  I  am,  thereibi^,  ^^of)^  opiniba 
up  no  bar.  ^|,^^^  -^  ^|^^  Allegation  were  admitted,  and  eiery  tiatt^hte 
proved,  it  would  be  no  bar  to  tlM^  senta:tfce'  Mr.  CeaBsliy 
prays,  namely,  the  restitution  of  cottjiigal  nghts^'by  Mm. 
Connelly  being  required  to  return'  to  cshiiikatiOB, :ti><faer 
hosbat^d's  house.  This  Court  dbeg  lio  more  ^- it  doesivot 
enforce  any  other  obligation,  and  the  sentence  of  Ihe  6wt, 
therefore,  would  be,  to  reject  the  Allegatian*  < m . •  ^ .  vi < ^  t .> 
Whether  t]i6  But  it  has  been  sidd  that,  4dthougb'thd:-43auttiasi9!M 
:?°?^_"*^*^®'^  consider  this  as  a  case  in  which  the  circumstances  would 
operate  as  a  bar  tathe  suit,  yet  it  may  b^hMtsliandy  eoo- 


Allegation 
sets 


its  hand. 


Mkrimg^tkB  ititaKiAm  ra  mhidtk  the  lady  it  placed  by  the    Mxnc^fSS. 
vows  she  has  taken^  and  not  compel  her  to  a  breach  of  thoae     ^Jj^  ^ 
t^l(4qr^cMfinn&ig  the  sentenoei    But  however  thia  circiim-      Coni^fy. 
'taMe^fliiy  iniatM  the  feeltogs  of  the  €ourt>  it  cx)uld  form 
m6  bittv-tO'  itb  jUdieild  aentence.    No  case  has  been  referred 
to  in  which  the  Court  has  beld  its  band  in  caaes  of  this 
cbeoHplionv;  I.ib  mmi  awan  a  case  of; this  peculiar  kind, 
becniise  itia  the  first  I  have  heard  of  .in  these  Courts.    The 
-only^caae  I  femmber  js  that  of  Afo&wy  v.  Mohnu^,*  whifdh 
•Witt  .a  'tfkae  eertaiidjii<iinder  very  peculiar  circumstances.;  it 
^wm  a  tait  (or  reatitiition  of  oottjugal  rights,  promoted  by 

<4he  husband  agamst  Ibe  wile.  The  nuMrriage  waa  pleaded 
in^  the  iMuai  form,  the  Libd  waa  in  the  usual  forniy  ^nd  the 
Allegation  of  tlie  wile  pleaded  that  the  husband  had  no 
ffgaidaoce  but  one  in  Irdand,  and  such  was  her  state,  of 

t'heiMH  it  was  the  opinion  of  her  medi^pal  adviaers  that  she 
-ennld'  not  rctuknfcaliive  in  Ireland  without  peril,  to  ber 
ihtuMh^  parhapa  tar^Mr  4ife«    That  Allegation  was.  ^4n;iittied 

;  by  the  Gourt««tith.<Uie  greatest  hesitation}  but  xu>  further 
'4lepa  were 'takton  in  that  cause.  It  might,  ^perhaps,  k^,  f;on- 
Jlderediocome  in  scxne  degree  within  the  description  of 
«melty  if  a  husband  shoald  compel  his  wife  to  retupi  to  a 

;.  country  where  her  life  ought  be  placed  in  imminent  danger 
-firom  Ihenatore  of  the  dimateu     Bet,  be  that  as  it  may,  it 

-^vits  with  the  greatest  hesitation  that  the  learned  Judge  then 
•far^ding  over  the  Consistory  Court  admitted  the  Allega- 

MtioB;;/bttt  -nothing  further  was  done;  there  waa no  holding 
the  hand.  There  was  another  case  where  something  of  the 
kind  #as  thrown  out»  imder  the  peculiar  drcuipstances, 
Deimm  t*  Deaiitfit  decided  by  Sir  William  Scott^  which 
waa  considered  ^o  be  incestuous  adultery— th^  brother  with 
Itaie  wife,  of  a  brother.  In  that  case,  the  Court  considered 
there,  was.  suffieient  ground  why  it  should  not  pronounce  a 

haentelce  of  separation,  the  husband  being  accessory  to  his 

.;«w^  dirfionouR..:  The  Court  was  pressed  with  the  pecessity 
of  pronouncing  a  sentence  notwithstanding,   because  the 

i<  'Jinshandinright  be.  compelled  to  return  to  the  wife  who  had 

-no-.  »bnr.£f  ^r4#Ufi4ft,  t  Q^ ^    Not  rep. 


1) 


■;n- 


»'  I 


Ma^cu  2-^.    heea,gujltjr  pf  ioc^it  with  the  brolbeK.    Ow^  hont  Sftowdl 

C  nil  %,     ^^  the  Court  might  confidcyi^  wbeih^r  i4 'vouU  4HriWQukl 

Ctmnofjf.      not  iificree  «  aepar^on ;  but  nothiog  Wfs  dope  >witb.  it,  «od 

:  ■    there  the  matter  rested,  i^  sentenqe,  of  seperatipn-Dot  being 

-''  pronounced  between  th?  huaband  and  wife^^  .becsM^e  the 

Court  was  of  opinion  that  the  husband  was  aecesaoiy  to  his 

o'vvn  (Uahonour.. 

,The^  are  the  only  two  QaBea!^!  thiok,  applicable  to  the 
si^ggestion  that  the  Cofirt  might  hold  its  hand* ,  In  sudi  a 
case  as  thi^  can  the  Cpurt  hold  its  band?  .  Hat  it  any  rigbt 
to  refuse  Mr.  Comiellj  the  Sfent^enc^  wbidb  would  lequsre  his 
wife,  to  return  to  cohabitation  I  What <the  efieet  ^tf** the  acn* 
tei)ce  may  be>  i&  a  copuidera^ion  into  which  the  Court  aitht 
present  mfunent  wil^  not  enter ;.  but.  being  of  opinioq  that 
the  cirourostances  here  pleaded  would  noft  be  a.bac  ta  the 
sentence  prigred9  modo  AfarmA;  being  also  of  opinjoa  thst 
the  Court  would  ^ot  be  entitled  to  bold  its  .bapd^it  issf 
Allegation  ppi^ion  that,  the  All^ation  is  noV  entitled  tQibe.adinillad» 
rejected.  and  therefore  rejects  it  altogether.-     -  .,   ,   »  r..  ij'>^' -i:- 

Proctpn:  JBasi/ord,  lor  fbe  husbaod ;  Tkma$^  for  the  wiC9»; 


11      ■       .  : 

!  I •  ■  •    i      J       I- 


?t}tglj  iSouvt  of  ^U^mitaifif^ 

AdiLCburtDoif.  March  25.   ' 

Bottomry^     Thb  ^'Obibntal"  (Hoyt).— Ca«tf,  iy  Ad  mPeiUkm,-^ 

ihe^1vner***of ''*'''*  ^^^  *  cause  of  bottomry  by  the  holders  of  a  bottomry- 
which  resided  bond  upon  the  sliip,  cargo,  and  freight)  against  the  Britidi 
widk?  w^'ear-  ^^^^^  Oriental,  her  tackle  and  furniture.      ■  .  /,    • 

ingthe  harbom     The  Act  on  Petition  alleged  that  the  vessel  b^lo^giRg  p^ 

ES«»l'*'^^t  ^"""^  •^'*'*'*'  ^^^  Brunswick,  ip  F«hruiiry,.l»MC(h«vii« 
upofi  the  bar,  aaikd  froQi  New  York  for  Liyerpoal^  .(with  anautgo^xunttt 
?o^  m^n'^  «l8t  February  struck  upon  the  bar  of 'the-  hkHbotvof  New 
New.  Ytwkto  York,  waaerontually  g^>t  off;  in  a  very^:  ieaky^i^Miditibin' 
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and^oii'  die  2Slidi  was  tbwed  back  to  New  York,  when'h    MaecrSS.' 
WM  discovared  that  sh^  had  snstained  so  much  damage  that      cmZLi 
it  became  ncceMary  that  she  should  be  repaired  and  refitted; 
and  ahe  iraa  acoordhigly  put  into  dock,  and,  after  surrey,  *f*P*^*^  *   ^^ 
her  cargo  was  landed ;  that  the  master,  being  totally  unpro-  witbout  fundS 


with  the  requisite  funds  for  defraying  such  repairs^®  defray  the 
and  the  necessary  charges,  and  being  unable  to  raise  the  tiMdror  a  loan 
same  on  fait  own  personal  credit,  or  that  of  his  owner,  or  on  bottomry, 
otherwise,  applied  to  Mr.  George  Miln,  merchant,  of  New  fajfthTanionnt 
York,  to  assist  him,  and  to  advance  the  necessary  sum  on  required  to  a 
bottomry,  who  accordingly  advanced  the  sum  of  5,491  dol-  ^^  ^^^ 
lars,  for  which  the  master  gave  him  the  bond  of  bottomry  acted  for  seve- 
in  question,  dated  the  12th  March,  1849,  bearing  interest  JJ^ent^foT  thS 
at  18  per  cent. ;  that  the  vessel,  being  repaired  and  refitted;  owner,  though 
and  her  cargo  reshfpped,  on  the  17th  March,  proceeded  on  J[®'  intedL^ 
her  voyage  to  England,  and  arrived  at  Liverpool  on  the  who    had    re- 

20th  April ;  and  tliat  the  bond  remained  unpaid.  ^*«^  ^®  "•'^® 

'  *■  advances      on 

The  Answer,  on  the  part  of  the  owners  of  the  ship  and  personal    ere- 
cargo,  aUeged  as  follows :  -  ^ -^  -  ^  HeM. 

such  party  was 
That  the  veisel  was  the  property  of  Mr.  Thomas  Wallace,  of  clothed     with 

Saint  John's,  New  Brunswick ;  that  Hoyt,  the  master,  had  com-  the  character 
manded  her  for  three  years  past,  during  which  time  he  had  made  notSerehv  ^n^ 
several  voyages  in  her  between  New  York  and  England,  Messrs.  der  the  circuro- 
Gannon,  Miller,  and  Co.,  being  the  regularly  appointed  agents  of  stances,  prohi- 
the  owner  at  Liverpool,  and  Mr.  George  Miln  his  regularly  ap-  derinff'aridtok" 
pointed  agent  at  New  York,  and  such  agents  transacted  all  the  ing  a  bond. — 
bnainess  at  those  ports  connected  with  the  Oriental  and  other  ves-  It  is  not  a  pro- 
■d.  belonging  to  Mr.  Wdlwe.  and  vrhieh  were  alvay.  consigned  ^1^  ^] 
to  them,  as  his  agents ;  that  by  the  general  instructions  given  him  that  an  agent 
by  Mr.  Wallace,  the  master  was  authorized  to  draw  bills  on  Messrs.  cannot,  under 
Cannon  and, Co.  for  the  money  required  for  the  necessary  dis-  ^nces,  'tdlea 
bnrsements  pf  the  ship  at  New  York ;  that  such  instructions  were  botcoiniy-boiid 
well  known  to  Mr.  Miln,  and  that,  on  the  arrest  of  the  Oriental  on  ^^  the  mas- 
her'  last  preceding  voyage  from  H  nil  to  New  York,  Mr.  Miln,  as  agent  ^\  eonsiirned 
of  Mr.  Wallace,  sold  the  cargo  of  coals,  and  having  applied  the  pro-  to  bis  charge, 
ceeda4M'pttrt  payment  of  the  disbursements,  caused  the  master  to  ^^^^. ''  ^^ 
drwrivbill  onlMsssrs.  Cannon  and  Co.,  at  Liverpool,  for  the  balance  \^  ^\  cases,  be 
of  £lOOf  Ibai  when  tha  Orie»teU,  after  sailing  from  New  York  on  the  has  the  same 
3lilIWbf«ary,.p«t  back,  Mr.  Milo,  as  agent  for  Mr. Wallace, under-  !|C^  ^  ^'^  * 
tooK.lBiywn»l'ir#^>  t^  bim  ber  return ;  that,  in  the  usual  course  g^n  rnhJi^n'' 


CJrtaii^      Maniwer  rtcdved,ln  Mralve  W^otttttfii'*^^' (AHl'HitWw'rfA 

s  cotnmiiDlcBtloti  by  «tectric  nHitWrpfa  ^ittittSi-^i^M'^^ilA, 

conuMted^iih  wbertby  «  meMwge  IW»m  Nbw  Tofit  crol*  ttttdynUtiiifUWM 

•g^nt  rouM  no"  "'**'"'''  '"  '"*"  *''™  *•*«  ^'P^"' '  '^  ■**  HfortMlidq  ftttnl^ 

(■ke  ulrantige  aaid  ajtmt  of  the  return  of  the  VMul  Wi(«  tel^pttid''iili'l^H3i4 

of  bii  ebuMer  of  ftbroiry  to  Mr.  WaUece,  who  Iiiimtaia^  ctitMimitiMfifii 

f  lS^"i^k h!  *"  '""'*r  "iy  *  ''*^'  ■^"'"^  SwDt  Jdtin^.:  iHe'Mtcl  bf  Pftrt*^, 

Inr    liu     di»^  acknowledging  the  receipt  On  ihst  tn'ortlii^'A  iMicli  MTrinMMt; 

chBje  of  hi*  BiBt  (denying  the  sVerinent  hi  the  Art,  tIi»Hhb'TBMtar'*hrt*tflV 

would**  Xm  oop<*»^<l«lwltl»filnd».ormeSHB(rftaitfn(ttadlWyirtpB*»trtlil*tl*ll, 

been  mroided.    and  therefon  applied  to  and  obtoiaed  stt'adnnda  of  teMey fhooi  Hr. 

BIQn  on  bottotkry )  the  muterinoceeded  with  dte  utdoiAtig  elf  lk 

yum\  and  with  the  TefUlrt,  hitntrif  (Uperintetiditv  tlM-Mta^h 

lhi'uU'*xpeet«tionthaVuai|iuttsi:«f  cforam  Mr.  Miln«  m'^fenl 

of  th*  •liipiwauld  M.nan*!  «dnacf  tfae  tui48n;finirie^{bc,*nd> 

pitrpoKM  upon  a  l^.dnwn  Igr,  the  ^a^fr,ju  berelofon,  ,ep 

Metira.  Cannon  and  Co.,  of  Urer|pool|^  fin-  th«  amoorit  «f  nidi 

advances,  or  on  Mr.  Wallace,  Ine  owner,  u  Mr.  Miln  afaoofi  m 

prefer;  that  no  alliuioii  whatiwer  wiu'lJiilJUWa'b6tt6iiltr-'^^ 

either  by  the  mailer  or  Mr.  Hlln,  tiAdl  flM^m'U^hi'vtiteftte 

repaln  of  the  abip  liKTing  heen  rOmpI^  ibid  fbf  e*»f^  HJPtM. 

Aid  the  aMp  being  ready  for  m^'  Hn'MOn  phqAMgitilfeMKhe 

master  ahonid  execute  a  bottoHry-bond  ht  the  iii[litiiii  iliiili 

had  been  incurred :  tkal  the  matler atrwiitly  «bjeela4  t^fiMmtft 

Mr.  Mil  a  iofuraied  him  it  wu  «  coiaQkSn  |fcing>  an{),fbalb|>kid 

written  or  would  write  to  Mr.  Wallace  thereon;  t)ift  M^,  IfJ^ihi  ia 

order  to  obtain  the  conatnt  of  the  niaater  to  mfh  bottoinn-bwi 

infiinned  him  that  his  owner  would  bare  very  little  to  mj.  m  &• 

cargo  wa*  valuable,  and  promised  to  allow'MrV  WtLl&ee'tKi^D- 

Terence  of  expense,  as  far  as  tbe  ship  and  freight  wei't'^bccm^! 

that,  as  the  ship  waa  then  intended  to  lail  (rWn  KWwToHC'Mt'lkt 

lOih  March,  the  muter  was  induced,  Hmiigb  ^tb'glrt^.  wMt- 

once,  to  consent  to  the  propoaal ;  that  by  itaaM  ttl^  ibe  muummi 

of  Mr.  Miln,  (hat  be  had  written  or  would  write  t»  Hr^  WaBn 

the  mastar  made  no  cotnmunieatioa  os  th«  aulyect'lo  hie  Mwr: 

that,  on  the  10th  March,  Mr.  Mila  for  the  &m Jiiw  tpt^lq  igfi^W 

cotntwuucato  to  Mr.  Wallace   hia  intentioo  to  take  &pCD,(ke 

(Baiter  a  hottorory-bonda  but,  instead  of  making  attch  cotnmaoi- 

catioD  by  electric  telegraph   (which  would  have   afforded  Mr. 

■  W^Iace  sufficient  time  to  reply  thereto).  Mr.  Mfln,  on  thai  ikj, 

sent  a  letter,  add reseed  to  Mr.  Wallare,  liy  nixit;  Milfh  wlu^i4- 

cetved  by  him  at  SaJUt  Joho'a  on  the  iSif),  Hii^eii^akiys  M^'&t 


Alfi^j4fif!PW4-.»**W^W^.V?  ^  a.hottomry-bondpntb?  cargo 
|;)fjfj;h^,^Pf^c^«..a^d,waji  ^illlBg  to  relinqubh  the  proportioQ  of 
|y[[)|lppi^;in^f^]L^  ftdl  to  bul  ^are  of  the  loss,  aod  th«t»  bad 
Ijii^f^^^flj,  b^Q..i|dv»nced  for  the  account  of  Mr,  WaDace,  he 
fffjqiiUriipt  have  tiken  such  bond ;  that  of  the  sum  secured  by  the 
4|I9P4.  the  amount  actually  paid  by  Mr.  Miln  was  3»920  doQars, 
^.faawndei:  beiog^  hie  cbaige  16c  oommission ;  that  Mr.  Wallace 
yflfql^:^.ktt^  to  Messra^  Cannon  and  Co«,  dated  from  Saint 
iflflN^X.  |h^  31at-Marcbtft<infbrming  them  o£  the  executiout  of  the 
Kflild}  .affidc-expxeBsinK  hia  regret  thereat,  aa  be  would  hay^.  px^ 
fpfMJlfbimielf  paying  the  amount  required;  and  t^e  A^isw^r  laifff^ 
^fffogi^thai  the  ship  and  her  .freigtkt  for  the  voyage  w^r^  togf- 
Ijbq:;^  the  ^ue  of  £6,Q00»  which  wa?  well  l^x^own  to  Mr.  Mil^,, . 

'''^he  Ret>!y  deni^»  tHteir  aluh  that  Mr.  Miln  wm  the  n^fu- 
tirfy  appointed  agent  of  the  oimer,  though  it  admitted  that 
"ibe  master  of  the  Oriental  had  occasionally  ccmsigtied  that 
'[fbijcl  to  hiip^  tbe  master,  however,  being  always  at  liberty 
^,^qhaiige.,8uch  .consignment^  and  the  consignment  of  the 
tlf^^lAi  in  .t|vi;  praeent  case  came  direct  from  the  master, 
illA' mluHB^wu  tq  Mr,  Wallace ;  it  admitted  that  Miln  did 
lilanMttniltoate  l^.dtctriff  telegraph  to  Wallace  the  disaster 
iiaUidi^'te&l  tiie  (hiemial,  bat  alleged  that  in  re^riy  be  re- 
'^ved'to^  iltttructi<nia  whatetw  from  him,  nor  did  the  master 
ftibhik  him  that  he  had  received  any ;  it  alleged  that  the 
^/whidie  Business  of  unloading,  repairing,  and  reloading  the 
ijiup,  wkd  done  by  the  mast^,  and  that  all  debts  in  respect 
.j(perqM>  ^«re  contjracted  by  him  on  his  own  responsibility, 
IJljla  jUiCurrijig.  no  liability;  that  Miln  being  already  In 
■  ^IftiniKi,  la^^tbe  owner*  jeind  his  draft  on  another  transaction 
AnTWgrlMS^^  dishoDour^y  hfit  on  being  applied  to  by  the 
aBfltfbKy  odjthe  8th  Marcbic  to  advance  money  to  discharge 
4W.  MpMsas  and  disburtementst  declined  to  do  so  od  the 
DMdk'^r  ibe  owner;  ahat,  after  such  refusal,  the  master 
^iliMiKt'adVertisetn^ttts  in  the  public  journals  for  a  loan  on 
^jk^XikAryiihat  Wallace,  though  informed  of  the  condition 
■laMViV'i^^i^^f^.  ^^^  throughout  the  whole  transaction,  com- 

any^hs^uctions  whatsoever  to  Miln,  or  in  any  way 
„  ^  t-lji)jpn^ljr  to  advance.  Jthe  necessary  money ;  that  the 
iS^^lf^  <rV^^W^  Y^  ^ually  available  to  the  master  as  to 
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IfAmciigfi.    MDn,  and  that  the  master  might  and  ought  to  have  ooni- 
f^rhntaf      municated  with  his  owner,  who,  when  advised  of  the  bot- 
tomry-hond,  never  took  any  objection  thereto. 
1840.  Sir  J.  Dodmm,  Q.A.»  for  the  bondholder.— It  b  alleged 

Amumsmt.  ^^  ^^'  ^^^^  ^*^  ^^  regularly  appointed  agent  of  Mr. 
Wallace  at  New  York ;  but  the  utmost  the  proof  aoKMints 
to  is,  that  it  was  usual  to  consign  the  vessel  to  hini»  and 
that  he  had  acted  as  agent  on  several  occasions ;  there  wst 
no  r^ular  appointment  of  him  as  agent  by  Mr.  Wallaos^ 
and  he  was  always  subject  to  the  direction  of  the  master. 
Even  if  he  acted  as  agent  on  this  occasion,  he  was  not 
bound  to  repair  the  ship  on  her  return,  or  to  advance  his 
own  money,  A  loan  was  advertised  for,  and  he  offered  st 
the  lowest  rate.  The  '«  Heror*  The  ''  AugtuUT^ 
The  "  Tartar:' \ 

Dr.  Ba^Jordy  on  the  same  side. 

Dr.  Robitumtp  for  the  owners  of  the  ship  and  cargOb— Tbs 
validity  of  all  bottomry  transactions  depends  opon  this  Ibn* 
damental  principle,  that  the  ship  was»  at  the  time  of  dis 
advance*  in  a  state  of  unprovided  necessity ;  whereas^  in 
this  case,  there  was  a  resource  in  the  personal  eredit  of  th» 
owner,  in  which  case,  the  master's  authority  to  hypothecsis 
the  ship  ceases.  There  is  another  principle :  a  peraon  who 
once  clothes  himself  with  the  character  of  agent  is  not 
entitled  to  deal  with  the  concerns  of  the  ship  as  an  ordiBBry 
merchant.  I  do  not  contend  that,  as  agent,  Mr.  Miltt  wai 
bound,  under  all  circumstances,  to  make  advances  Ibr  As 
ship,  or  could  not  repudiate  his  agency,  and  take  upon  him- 
self the  character  of  a  third  party ;  hot  when  a  petaoOi 
having  clothed  himself  with  the  character  of  agents  and 
mixed  himself  up  with  the  concerns  of  the  ship,  means  ts 
throw  off  that  character,  and  to  lend  money  on  botlomfyi 
he  is  bound  to  give  notice  to  the  owner  or  master  of  the 
dhip,  and  the  owner  in  this  case  was  within  telegraph  di^ 
tance  from  New  York.  Jnike  **  Hero:*  Lord  Stowdl  q«a> 
Hfies  his  doctrine  that  an  agent  may  be  a  bondholder  Ums: 
**  Cases  may  possibly  arise  in  which  an  agent  nay  be  jas- 
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iMad  in  NriiMiig^  »lf  i»'»uoh<  •  cue  M  ^ves  Mr  tfMioft  f^ikitciir'^. 
llMt  baiWiH  !Botniabo  any  iirthiir  advances  at  a^ent,  and  Q^^i^i 
affords  the  maitap  an  upporitinitj  of  Crying  to  get  man^ 
tilMwhenfc  dttid  hei^waabb  todo  an,  but  is  obliged  to  oocne 
bMActDliiin.lbr  a<  aapply^Chen  be  m  fairly  at  ISberty,  like 
aHftotibtfr'iBsrctMtiiCy'ftO' advance  the  money  »n  a  seciirity 
MveaatisaKtar^  to  hi mtelf/' 

'r.vPr.inrwvn^tbe*  knne  side.-^Tbe  ttrrnig  pomt  in  tbl4 
m»tfT$t  'the'fadlitp  of  c«Nnaiunieatiiin  between  New  York 
nd' Ntfw  Brmnawtoki ' 

'Db«  lH7a«ING'rON. 

On  tbe  ISA  March,  1840,  a  bottomry-bond  wae  March  25. 
fxecafeed  by  the  master  of  this  ship,  for  the  snm  of ''"''''^*'''"- 
£l>d9S.  10s.  7d.,  purporting  to  bind  the  shipi  cargo,  and 
freigfac  It  was  given  at  New  York,  and,  asalleged«  under  the 
WihuBstMets  set  fc^th'tn  the  bond.  It  appears  then  from 
Iba  bond  (assuming  the  sMetnent  to  be  true),  that  this  was  a 
vMsel  of  7W>  tens  burthen,  belonging  to. the  port  of  St. 
Jflb|i>»  New  Brnnswiok  i  Uiat,  in  the  month  of  F^Mroary 
IHHsmling,  she  bad  If  ft  New  York,  bound  Ibr  Liverpool ; 
thMt  ab«  almck  upon  »  tenk  near  th«  outer  harbour  of  tliat 
fHjr  (New  YorkV  «nd  iraa  of  necessity  brought  biM*k  to 
tluit  port;  that,  in  consequence  of  this  accident,  very  large 
were  ioeorred  fbr  repairs  and  other  matters ;  that 
',  having  DO  credit  himself,  nor  on  account  of  his 
applitd  to  Mr.  Miln,  a  merchant  of  that  city,  to 
tdnmer the  neeesaary  fnnds,  which  he  accordingly  did,  on 
bettomry»  at.«%htien  per  cent.  The  vessel  arrived  in  this 
otanntry«sth«  20tb  Afirii,  and,  the  money  not  being  paid, 
m$.  virion  waa.^Qonunenoed  on  the  25ch  April,  on  behalf  of 
tii^  holders  of  the  bottomry *bond.  It  is  not  denied  that  the 
boSKl  was  executed  by  the  master,  nor  are  the  principal  fisicts 
rmltfid  in  the  bond  alleged  to  be  untrue.  Its  validity,  how- 
9wmp  is  impogned,  and  on  grounds  which  I  must  now  pro- 
qmI  to  isiAmine. 

Jbi  tbe  Answer  to  the  Act,  the  following  averments  are 
m^de  ^— ttMt  the  ship  was  the  property  of  Thomas  Wallace, 
of  St.  John's ;  that  Hoyt,  the  master,  had  commanded  her 
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Makch  S5.  for  three  years^  during  which  time  she  had  made  several 
J~ —  voyages  between  New  York  and  Liverpool  and  Hull ;  that 
George  Miln  (to  whom  the  bond  was  granted)  was  the 
agent  of  the  owner  at  New  York,  and  Cannon,  MlUer,  and 
Co.  his  agents  at  Liverpool ;  that  the  master  was  authorized 
to  draw  hills  on  Cannon  and  Co.  for  the  necessary  disburse* 
ments  of  the  ship,  and  that  this  was  well  known  to  Mr. 
Miln.  In  proof  of  this  averment,  it  is  alleged  that  Mr.  Mib 
had,  on  a  previous  voyage  of  the  ship  to  New  York,  sold 
the  cargo,  when  the  vessel  was  arrested,  and  caused  the 
master  to  draw  a  bill  on  Cannon  and  Co.  for  the  balance  of 
the  disbursements,  which  was  paid.  The  Answer  further 
states  that  the  master  proceeded  with  the  unloading  of  the 
ship  at  New  York,  and  with  the  repairs,  expecting  that 
Mr.  Miln  would,  '*as  usual/' — for  that  is  the  way  it  it 
stated  in  the  Answer,— advance  the  fundi ;  that  no  allusion 
was  made  to  a  bottomry-bond  until  the  7th  March,  when 
the  ship  was  ready  for  sea,  and  then  Mr.  Miln  induced  the 
master  to  execute  it  by  divers  representations:  and  thea 
follows  a  reference  to  the  correspondence  which  it  annexed. 
The  substance  of  this  defence  is,  that  Mr.  Miln  was  die 
regular  agent  of  the  owner,  and  therefore,  and  because  the 
master's  bills  for  expenses  would  have  been  honoured,  a 
bond  taken  by  him  would  be  invalid. 
Legal  eflTects  It  is  necessary,  in  the  first  instance,  to  consider  what  the 
Mency"^  *^**"  law  is  with  regard  to  an  agent  of  an  owner  making  ad- 
vances, and  taking  a  bottomry-bond.  That  an  agent  can- 
not, under  any  circumstances,  take  a  bottomry-bond,  is  a 
proposition  which,  I  think,  cannot  be  maintained  as  univer- 
sally true.  There  can  be  no  obligation  upon  a  merchant, 
merely  because  he  takes  upon  himself  the  office  of  agent,  to 
advance  to  any  required  extent  his  own  funds  fbr  the 
repairs  and  outfit  of  a  vessel  consigned  to  his  charge.  This 
advance  of  money  is  no  part  of  the  contract  into  which  he 
necessarily  enters  when  he  becomes  an  agent;  the  prudence 
of  so  doing  must  depend  upon  many  circumstances,  of  which 
he  has  a  right  to  judge.  To  this  extent  I  am  fortified  by  the 
judgment  of  Lord  Stowell  in  the  case  of  the  "  Hero^*  cited 
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by  the  Queen's  Advocate  in  the  course  of  the  Argument.  Makch  25. 
And,  independently  of  that  high  authority,  I  think,  upon  /v7~^j 
all  principles  of  just  reasoning,  there  can  be  no  such  general 
obligation  to  advance*  But,  though  an  agent  is  not  bound 
to  make  advances^  unless  he  deems  it  prudent  to  do  so,  it 
does  not  follow,  as  a  necessary  corollary,  that  he  has  a  right 
to  take  a  bottomry-bond ;  neither  does  it  follow  that  in  all 
caaes  he  would  have  the  same  right  to  take  a  bond  as  a  per- 
son wholly  unconnected  with  the  ship.  I  think  that  the 
legal  line  of  demarcation  lies  between  the  two  extremes. 
To  use  Lord  Stowell's  own  words,  <<  cases  may  possibly 
arise  in  which  an  agent  may  be  justified  in  taking  a  bot- 
tcnmry-bond."  The  true  question  is,  whether  the  facts 
attending  the  taking  of  this  bond  constitute  such  a  case.  It 
is  clear,  it  must  be  in  cases  in  which  the  agent  does  not 
take  advantage  of  his  character  of  agent  to  take  a  bond 
which,  by  his  own  discharge  of  his  duty,  would  have  been 
aToided. 

Having  made  these  remarks  upon  the  legal  effects  result- 
ing from  agency,  I  now  come  to  consider  the  fact  of  agency. 
I  should  observe  that,  besides  all  the  facts  to  which  I  have 
referred,  stated  in  the  Act  on  Petition  and  Answer^  there 
are  many  very  material  averments  to  be  found  in  the  Reply, 
on  behalf  of  the  bondholder,  all  which  have  not  been  con- 
tradicted by  further  pleading  on  behalf  of  the  opponents  of 
the  bond. 

Upon  considering  the  evidence  with  respect  to  the  ques- 
tion of  agency^  the  facts  appear  to  be,  that  Mr.  Miln  had  *®  ■«enc7- 
acted  as  agent  for  Mr.  Wallace  on  several  occasions  during 
the  last  five  years ;  but  I  do  not  find  that  there  was  any 
regular  appointment  of  him  as  agent ;  and  I  must  say  that 
I  do  not  consider  this  a  matter  of  any  great  importance,  for 
if  Mr.  Miln  had  been  the  regularly  appointed  agent,  such  a 
drcumstance,  standing  alone,  would  not  make  it  a  part  of 
his  duty  to  advance  funds  on  the  personal  credit  of  Mr. 
Wallace,  nor  wholly,  as  a  matter  of  necessity,  incapacitate 
hhn  fnmi  taking  a  bottomry-bond.  Mr.  Miln  states  that  he 
did  not  consider  himself  to  have  any  appointment  of  agent 
to  Mr.  Wallace ;  that  he  believed  the  master  of  the  vessel 
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March  25.  hacl  authority  to  consign  the  ship  to  hira,  or  take  it  oat  of 
Q  .  ^  his  hands,  and  that  his  employ metit,  whatever  might  have 
been  its  nature,  ceased  when  the  ship  first  sailed,  and  before 
she  got  aground.  Here>  again^  I  do  not  think  it  would 
answer  any  good  purpose  to  attempt  to  do,  what  indeed 
would  be  very  difficult,  to  ascertain  how  far  Mr.  Miln  was 
right  in  those  opinions ;  because,  coupling  the  fact  with  the 
part  he  took  upon  the  return  of  the  ship  to  New  York,  I 
cannot  but  conclude  that  he  was  acdng  as  agent,  so  far  it 
least  as  justly  to  induce  Mr.  Wallace  so  to  consider  him,  as 
the  correspondence  clearly  proves  he  did.  The  letter  I 
now  refer  to  is  that  of  Mr.  Miln  to  Mr.  Wallace,  dated 
'«  New  York,  the  26th  February,  1849  :"— 

Dear  Sir, — I  sent  you  a  few  lines  on  the  23rd  inst.  per  tele* 
graph,  advising  you  of  the  unfortunate  occurrence  which  happened 
to  the  Oriental,  on  her  getting  out  to  sea,  and  just  at  the  momeot 
when  the  pilot  was  preparing  to  leave  her.  She  is  now  in  flie 
Atlantic  Dock,  and  the  surveyors  having  ordered  her  to  be  dis- 
charged, we  commeneed  unloading  on  Saturday  mottiiog,  and 
will  have  all  the  cargo  but  to-night,  and  will  have  her  on  ike  wifi 
on  the  following  day,  when  another  survey  will  be  hdd  €•  the 
vessel,  and  1  will  then  repert  to  you  what  injury  she  has  anstaiosdi 
and  although  she  lay  all  night  on  the  Sand  Bar,  the  weather  beiag 
moderate  induces  me  to  think  that  she  is  not  seriously  injured, 
as  the  leak  has  decreased  since  we  began  to  lighten  her.  TIm 
expenses  will  be  considerable,  but  fortunately  the  cargo  is  vala- 
able,  and  being  on  general  average,  it  will  not  fall  so  severely  as  it 
otherwise  might  have  been  the  case.  It,  however,  vexei  Imd 
annoys  me  very  much  that  such  a  misfortune  should  have  occurted 
immediately  on  the  back  of  the  Kate  Kearney^  and  Oiptain  Hoft 
also  feels  it  as  well  as  myself.  I  shall  use  all  erertion  to  have  hit 
ready  for  sea  agliin,  and  if  the  repairs  do  not  detaan  ne,  ahe  oay 
be  loaded  again  by  the  end  of  this  week.  Our  Insurance  CdsD" 
panics  are  getting  quite  sick  of  British  ships,  and  it  ia  now  nrj 
difficult  to  get  them  insured  on  any  terms,  the  losses  this  season 
have  been  so  heavy ;  but  in  the  case  of  the  Oriental,  no  blamt 
is  attached  to  any  one  but  the  pilot,  and  it  was  certainly  a  great 
piece  of  carelessness  on  his  part. 

The  lender  an      It  is  impossible  to  read  this  letter  without  being  satisied 
■^^"''  that  it  is  a  letter  written  in   the  character  of  agent :  the 
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whole  tenor  of  the  letter,   certainl/f   to  my  sadsfiiction^    Mabch  S5» 
fixes  on  Mr.  Miln  (whatever  be  the  result)  the  character  of      o^^MtaL 
agent.     I  think  I  am,  therefore,  bound  to  say  that  Mr.  Miln 
was,  qud  this  ship,  clothed  with  the  character  of  agent,  and 
eharged  with  all  the  responsibilities,  obligations,  and  disabi* 
Hties  attendant  upon  that  character. 

Assuming  this  to  be  so,  the  main  question,  as  it  appears  Whether  the 
to  roe,  is  this,  whether  Mr.  Wallace  had  supplied  funds  or  **I|2*d%,l!5!i!"^ 
credit  to  satisfy  the  demands  of  this  exigency,  and  that  Mr. 
Miln  was  aware  of  this  ?  Throughout  all  these  prooeedings 
I  do  not  find  it  directly  averred,  and  certainly  not,  as  I  be» 
lieve,  proved  by  evidence,  that  Mr.  Wallace  had  ever  given 
express  directions  and  authority  to  Mr.  Miln  to  draw  upon 
Messrs.  Cannon  and  Co.,  or  upon  Mr.  Wallace  himselfy  for 
the  necessary  expenses  of  so  large  an  outlay  as  took  place 
Qpon  the  present  occasion.  I  may  go  further;  I  find  no 
feneral  authority  for  Mr.  Miln  to  draw  at  all,  either  upon 
this  or  any  other  occasion.  But,  supposing  there  had  been 
a  general  authority  to  draw,  still  it  must  have  been  compe« 
tent  to  Mr.  Miln  to  exercise  his  own  discretion,  whether  he 
would  advance  his  own  funds  upon  the  personal  credit  of 
Mr.  Wallace.  If  the  fact  were,  that  Mr.  Miln  had  such 
authority,  what  would  be  the  legal  obligation  arising  from 
such  a  state  of  things?  1  think  the  utmost  extent  to  which 
such  legal  obligation  could  be  carried  would  be,  thatt  if 
practicable,  he  ought  to  have  given  notice  to  Mr.  Wallace 
thai  he  would  not  advance  the  money  on  such  security.  I 
say  'Mf  practicable,"  for  it  would  be  absurd  to  suppose 
that,  in  all  cases,  such  notice  ought  to  be  or  could  be  given. 
Take  an  agent  in  China,  with  a  valuable  ship  and  cargo 
consigned  to  his  care ;  if  an  accident  happens  to  the  ship, 
liow  is  he  to  give  notice  to  the  owners  in  Europe  ?  What  is 
the  party  to  do  under  such  circumstances  ?  It  may  be  said 
that  such  agent,  although  he  cannot  give  notice,  is  barred 
ftoia  advancing  money  on  bottomry.  Is  that  proposition 
true  ?  Would  it  be  for  the  interest  of  owners  in  general 
that  it  should  be  established  ?  I  very  greatly  doubt  it.  I 
think  the  effect  would  be  to  throw  into  the  hands  of 
strangers  transactions  which   would  be  better  and  more 
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Maecb  25.  cheaply  done  by  those  whom  the  owners  had  tmsted,  -and 
OiMNldL  ^^^  ^^^  ^^  interest  in  keeping  up  the  comieGtioD.  More- 
over^ it  would  be  clearly  detrimental  in  one  respect*  namely» 
the  narrowing  the  market^  by  excluding  one  probably  most 
willing  to  undertake  the  businea^^  and,  to  a  certain  extent, 
naturally  bound  to  consult  the  interests  of  the  owners,  even 
for  his  own  sake. 

But  I  am  very  reluctant  to  have  it  supposed  that  I  would 
uphold  an  agent,  having  authority  to  draw  bills,  and  having 
given  to  his  principal  reason  to  believe  that  he  would  advance 
on  personal  s^urity,  in  taking  a  bottomry-bond,  withoat 
notice,  where  such  notice  could  be  given  so  as  to  enable  the 
principal  to  avert  the  bottomry  if  he  were  so  disposed*  In 
the  present  instance,  I  am  of  opinion  that  the  agent  had  no 
such  general  authority  given  to  him  individually.  It  has, 
however,  been  said  and  sworn,  that  the  master  bad  authority 
to  draw  bills,  and  that  he  would  have  done  so.  Supponng 
this  to  be  true,  1  have  not  sufficient  evidence  to  satisfy  my 
mind  that  Mr.  Miln  knew  of  such  authority ;  and,  eren  if 
he  had  such  knowledge,  he  was  not  bound  to  have  taklO 
such  bills  in  payment. 

Notice  to  the      The  case,  as  it  appears  to  me,  resolves  itself  into  this; 

^'^'^^*  did  Mr.  Miln,  being  clothed  with  the  character  of  agent  (as 

I  think  he  was),  give  the  notice  which  could  be  reasonably 

required?     Had  the  owner  or  the  master  the  means  of  ob* 

taining  funds  on  personal  credit  at  New  York?     If  the  law 

required  that  Mr.  Miln,  as  agent,  should  give  specific  notice 

that  he  would  not  advance  on  personal  credit,  but  would 

require  a  bottomry-bond,   assuredly  no  such   notice  was 

given.    If  Mr.  Miln  had  general  authority  to  draw,  and  if  he 

had  been  in  the  habit  of  so  drawing,  then  I  think  he  might 

reasonably  have  been  required  to  give  such  notice,  and  for 

many  sound  reasons;  because,  under  such  circumstances, 

the  owner  would  have  had  just  grounds  to  rest  satisfied  that 

the  money  would  be  advanced  on  personal  credit.    But  the 

evidence  does  not  establish  such  a  state  of  facts.    It  may  he 

well  to  consider,  what  was  the  notice  given,  and  what  the 

conduct  of  the  parties. 

Conduct  of     The  ship  returns  to  New  York  on  the  22nd  February;  on 
the  owner. 
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fliat  day  Mr.  Miln  acquaints  the  owner  of  the  ship^  by  tele- 
graph, of  the  fact.  Mr.  Miln  says  he  considers  he  was  only 
acting  a  friendly  part.  On  the  contrary,  I  consider  he  was 
acting  as  agent,  and  acting  most  properly,  in  making  this 
early  communication  to  Mr.  Wallace.  What  does  the  owner 
do,  having  receired  information  that  his  ship  had  been 
aground  and  had  gone  back  to  New  York  ?  In  what  way 
does  he  act  to  protect  his  property  ?  What  answer  does  he 
•end,  or  what  instructions  does  he  give  ?  Does  he  write  to 
Mr.  Miln  as  his  agent,  and  say,  **  You  will  superintend  the 
repairs,  take  care  the  outlay  is  not  excessive,  and,  according 
to  my  previous  authority,  draw  bills  for  the  amount,  or 
make  the  master  do  so,  and  I  rely  upon  you  for  advancing 
the  funds  ? "  Surely,  it  was  the  duty  of  Mr.  Wallace,  for 
the  sake  of  his  own  interest,  having  received  this  infor- 
mation respecting  the  condition  of  his  ship,  to  answer  it 
by  another  communication  by  the  telegraph.  He  might 
have  said,  "  I  trust  you  will  do  the  best  you  can  for  the 
afafp ;  either  advance  funds,  or  draw  yourself,  or  take  the 
miaater's  drafts."  I  think,  whatever  might  have  been  the 
previous  state  of  things,  some  such  communication  might 
have  been  made  by  Mr.  Wallace,  and  must  reasonably  have 
been  expected  by  Mr.  Miln.  Mr.  Wallace  does  write  two 
letters,  and  on  the  23rd  February,  one  addressed  to  Mr. 
Miln,  and  the  other  to  the  master.  In  neither  of  these  let- 
ters are  there  to  be  found  any  instructions  whatever  as  to  the 
manner  fai  which  the  disbursements  should  be  paid  for. 
Look  at  the  letter,  dated  23rd  February,  to  Hoyt,  the 
master: — 


Makcr  25. 
OrientaL 


DearSir,-^Your  favour  of  the  15th  inst.  came  to  hand  last  evening, 
and  I  received  advices  this  morDing,  by  telegraph,  from  Mr.  Miln, 
of  the  Oriental  having  been  on  shore  and  back  leaky,  and  dis- 
ebaiging  cargo.  I  trust  the  injury  is  very  slight,  as  the  vessel  is 
very  strong  in  the  bottom  and  all  parts ;  it  is  more  than  likely 
that  she  is  strained,  and  that  she  will  only  require  caulking.  How- 
ever, she  must  be  repaired,  and  most  likely  proceed  on  her  voyage 
wSti  an  possible  despatcli.  If  the  cargo  should  be  much  damaged 
and  sold,  it  might  do  to  put  a  coat  of  stuff  on  her  bottom,  to  pre- 
the  worms  from  doing  injury,  and  charter  her  to  load  at 


Orimttl 
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March  86.  Apnlichkola,  if  9/16  p.  cwt.  could  be  obtiuiNBd.  I  only  nitki 
tfaifi  suggestion,  but  do  not  think  it  i«  likely  to  take  ptoee,  Tbm 
should  be  good  freights  at  Savannah  and  Nev  Orleaas  yet  thii 
season.  I  notice  that  you  wish  me  to  pay  Mr.  Raymond  £150  on 
your  account.  It  will  be  rather  inconvenient  for  me  to  pay  it  for 
two  or  three  months ;  but  if  he  requires  it,  I  shall  have  to  arrange 
it  with  him  in  some  way. 

In  this  letter,  written  by  Mr.  Wallace  on  the  23rd 
February,  afler  having  received  intelligence  of  the  accident 
which  had  happened  to  hiM  ship,  though  he  comments  upon 
the  accident,  and  as  to  what  is  to  be  done,  he  says  not  one 
word  as  to  providing  for  the  repairs,  or  for  the  expenasi 
necessarily  incurred,  nor  does  he  refer  to  any  arrangement 
previously  made,  or  to  any  mode  of  providing  funds.  I 
really  must  say  that  it  was  the  duty  of  Mr.  Wallace^  for  the 
protection  of  his  own  interest,  to  have  written  in  rather « 
more  business-like  way.  In  this  very  letter  he  speaks  of 
the  inconvenience  of  having  to  paj  £150.  I  tiiinkr  unlm 
some  further  explanation  were  offered,  it  would  have  bem 
surprising  if  Hoyt,  the  master,  had  drayrn  for  £l,S60^  m 
half  that  sum,  after  the  receipt  of  that  letter. 

I  will  now  turn  to  Hoyt's  affidavit.  In  it  he  apeaks  of 
the  £200  draft  he  had  drawn  for  the  cargo  of  eo^iMt  imd 
which  had  been  taken  by  Mr.  Miln  in  part  payment  of  the 
disbursements  of  a  former  voyage ;  and  this  dreomatanet 
has  been  much  commented  upon,  as  tending  to  prove  that 
Mn  Miln  ought  to  have  accepted  his  drafts  on  tho  present 
9Cca8ion.  But^  independently  of  Mr.  Miln  a  exfilanatioD, 
that  this  was  an  unexpected  transaction,  I  think  it  does  net 
follow  that,  because  an  agent  will  run  the  risk  of  £200^  be 
would  therefore  advance,  without  security,  £1,350.  The 
master  swears  in  this  way :  that  tkj  <*  had  no  paftJfMtkr 
instructions,  but  general  orders  to  draw  upon  Canoon  and 
Co.  if  he  wanted  money."  This  being  so,  according  to  fan 
own  statement,  I  do  not  6nd  in  his  affidavit  that  he  ever 
proposed  to  Mr.  Miln,  or  to  any  one  else,  to  take  his  drafts 
on  Mr.  Wallace,  or  on  Cannon  and  Co.  It  is  strangs^  if  the 
master  was  so  reluctant  to  give  a  bond,  and  had  a  power  to 
draw  upon  Messrs.  Cannon  and  Co.,  at  Liverpool,  as  well 
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M  upon  Mr.  Wallace  himself,  that,  throughout  the  whole  Maech  25, 
irantactioDi  there  ia  no  evidence  of  any  one  attempt  to  use  Orin^  / 
this  credit  in  any  way  whatever.  Again,  there  is  no  evi- 
dence that  anybody  would  have  taken  those  drafts  ;  there  is 
not  an  atom  of  evidence  to  show  that  anybody  in  New  York 
would  have  taken  drafts  upon  Cannon  and  Co.,  or  upon 
Mr.  Wallace  himself.  It  is  of  no  use  to  talk  of  a  power  to 
draw,  unless  you  can  prove  that  some  person  was  willing  to 
give  the  money. 

It  is  clear  from  the  examination  of  all  the  evidence,  that 
Mr.  Miln,  though  he  gave  Mr.  Wallace  early  and  ample 
notice  of  the  disaster  which  had  befallen  his  ship,  and  that 
large  expenses  would  be  incurred,  did  not  inform  him  either 
that  he  would  advance  the  necessary  moneys,  or  that  he 
would  require  a  bottomry-bond.  He  did  neither.  I  think 
it  is  reasonable  to  infer  that  he  expected  advices  from  Mr. 
Wallace,  and  I  am  at  a  loss  to  conceive  why  it  is  that,  from 
the  2Srd  February  up  to  a  late  period  of  the  transaction, 
Mr.  WaUaoe  never  writes  at  all  upon  the  subject  of  the 
tdvance  of  funds.  •  There  is  no  evidence  to  show  that 
Mr.  Miln  held  out  to  the  master,  or  any  one  else,  that  he 
would  in  any  way  be  responsible  for  those  expenses,  or  that 
he  would  make  any  advances.  Mr.  Miln  swears  that  he 
never  did  make  himself  responsible,  and  in  this  he  is  wholly 
moontradicted. 

What  was  the  real  course  of  the  transaction,  according  to 
the  evidence?  I  think  it  appears  to  have  been  this :  the 
qnlorfingi  repairing,  and  relading  the  cargo  was  proceeded 
withf  as  a  matter,  necessary  to  be  done  without  delay,  under 
the  orders  of  the  master,  with  the  superintendence  of  Mr. 
Miln.  Nothing  was  said  by  any  one  as  to  payment  or 
advance  of  money.  Mr.  Wallace  probably  expected  that 
Mr.  Miln  would  advance  the  funds ;  Mr.  Miln  as  probably 
dioagbt  that  Mr.-  Wallace  would  give  directions.  In  this 
etale  of  uncertainty  matters  went  on  until  the  ship  was 
n|Mdred  and  ready  for  sea,  and  the  exigency,  as  to  the  pro- 
viding of  funds,  then  arose.  I  think  it  appears  from  Mr. 
Miln'a  letter,  dated  7th  March,  annexed  to  Mr.  Miller's 
afidavitf  that*  be  was  then  in  doubt  whether  he  should 
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IUbcr  25.  require  a  bottomry-boiid  or  advance  oo  Hojt'a  drafts  ;  be- 
^^TT.  cause,  in  the  posUcript  he  says :  **  A«  the  expenses  here  of 
landing  and  reshipping  the  cargo  will  be  considerabley  and 
having  no  funds  of  the  owner's  in  hand^  I  think  it  will  be 
prudent  for  all  parties  to  uke  a  bottomry  oo  ahip  and 
cargo  for  my  advances,  and  I  will  therefore  thank  you  to 
insure  Drs.  3,000  on  said  bottomry,  to  protect  those  inte- 
rested. The  ship  is  now  in  fine  order,  and  her  cargo,  ai 
also  the  vessel,  has  been  insured  here  on  as  low  terms  aa  any 
British  ship  out  of  port  Capt.  Hoyt  ia  alao  a  favourite 
with  our  underwriters,  and  I  could  have  done  it  here ;  but 
in  case  I  should  take  Capt.  Hoyt's  drafts  oa  you  for  the 
amount,  I  thought  it  as  well  to  have  the  insurance  done  on 
your  side,  for  your  own  security."  If  I  understand  thii 
postscript  rightly,  it  is  this:  Mr.  Miln  was  in  doubt  whether, 
under  all  the  circumstances,  he  should  or  should  not 
advance  money  on  personal  security,— -whether  he  should 
take  Capt.  Hoyt's  drafts  on  Cannon  and  Co.»— but  in  die 
event  of  his  so  doing,  he  wishes  to  have  the  insttraDcemads 
to  protect  them,  as  well  as  himself.  It  appears  that,  nlti* 
mately,  he  determined  not  to  advance  on  personal  secoritf, 
as  most  unquestionably  he  was  justified  in  refusing  to  d& 
Although  Mr.  Miln  might  have  had  such  an  idea  in  hit 
own  mind,  that  he  would  advance  on  personal  aecurity, 
there  is  no  evidence  that  he  expressed  such  intention  to  the 
master,  or  to  any  one  else  And  upon  this  point  the  affida* 
vit  of  Mr.  Lawson  is  a  very  important  one  to  enable  die 
Court  to  see  the  real  course  of  the  transaction*  He  sayt 
that  his  house  of  business  as  average  brokera  were,  on  the 
return  of  the  ship  to  New  York,  applied  to  by  CapU  Hof t 
for  aid  and  advice,  which  they  gave ;  that  he  informed  them 
that  he  was  not  able  to  raise  the  necessary  funds,  and  ooo* 
suited  Mr.  Lawson  as  to  the  best  means  of  so  doing,  inform- 
ing him  that  his  owner  was  not  able,  or  had  not  provided 
them ;  that  Mr.  Miln,  who  had  been  the  agent  of  the  ship 
on  other  occasions,  had  positively  declined  to  make  the  ad- 
vances; that  he  advised  the  master  to  advertise  for  the 
amount  on  bottomry,  and  the  deponent's  house,  having  the 
master's  authority,  on  the  9th  and  10th  March,  advotiMd 
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for  a  loan  on  bottomry  ;  that  three  answers  were  received,  March  18S. 
one  at  t  premiam  of  20  per  cent. ;  another  at  22  per  cent.,  rC^i 
and  one  from  Mr.  Miln  at  18  per  cent.,  and  the  deponent 
adKised  the  master  that  it  was  his  duty  to  take  the  money 
fVom  Mr.  Miln,  as  he  had  made  the  most  favourable  offer ; 
that  Mr.  Miln,  in  the  deponent's  presence,  and  in  the  pre- 
sence of  Gapt.  Hoyt,  refused  to  make  the  advances  neces- 
sary to  pay  the  disbursements  of  the  ship  on  the  simple 
security  of  the  owner,  who,  he  believes,  from  frequent  con- 
versations he  (deponent)  had  with  the  master  on  the  subject, 
had  left  the  whole  management  of  the  matter  in  the  master's 
hands,  to  do  the  best  in  his  power  to  raise  the  necessary 
fonds,  he  (Mr.  Wallace)  not  being  disposed  or  able  to  make 
the  advances  himself,  but  rested  in  the  vain  hope  that  Mr. 
Mihi  or  some  other  house  would  trust  him  the  large  amount 
required. 

Now,  to  be  sure,  if  this  evidence  is  to  be  believed,  as  I  Result  of  the 
think  it  is,  it  is  a  very  satisfactory  statement,  and  shows  ®^*°*'*^®' 
iliat  it  was  not  in  the  master's  power  to  raise  the  necessary 
fhnds  otherwise  than  by  the  execution  of  a  bottomry-bond; 
and  then  the  single  question  for  the  Court  to  determine  is, 
whether  it  was  competent  to  Mr.  Miln,  under  the  circum- 
stances, to  take  it. 

The  real  question  then  is  this :  was  Mr.  Miln  prohibited  The  points  in 
by  law,  by  being  agent,  from  tendering,  as  another  nier-  ^"**^'®"* 
chant  might  do,  and  taking  a  bond  ?  In  my  opinion  he 
was  not  prohibited.  I  think,  indeed,  had  all  the  expenses 
bdonged  to  Mr.  Wallace,  he  would  have  been  willing  to 
advance  the  money  on  his  personal  security ;  but  he  did 
not  think  there  was  any  reason  he  should  do  so  on  account 
of  the  underwriters  of  the  cargo.  He  manifestly  wished 
well  to  Mr.  Wallace,  for  he  was  willing  to  forego  the  bot- 
tomry premiam  so  far  as  it  would  fall  on  the  ship,  but  he 
was  in  no  degree  inclined  to  incur  risk  on  account  of  others. 

The  only  remaining  question  is,  whether,  under  the  cir- 
comatancea,  it  being  competent  to  Mr.  Miln  to  take  a  bot- 
IOniry*bond,  it  is  void  because  he  did  not  give  Mr.  Wallace 
aOtioe  hj  telegraph  ?  If  there  had  been  no  previous  com- 
HHmicirtlon  at  all  from  Mr.  Miln  to  Mr.  Wallace,  and  Mr. 
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Mamts  2Sw  Mill!  had  gone  on  to  ad  as  agent,  tbe  ease  would  haTeatood 
J~~.  in  a  very  different  position,  and  stiU  more  so  if  there  had 
been  the  slightest  proof  of  an  j  intentional  concealment  oo 
the  part  of  Mr.  Miln.  The  omitting  to  give  such  notice, 
coupled  with  other  circunistancesy  might,  I  think,  have 
given  to  this  case  an  unfavourable  complexion.  But  when 
I  look  at  the  correspondence,  I  see  no  proof  of  any  attempt 
at  concealment,  and  I  cannot  iK^d  that  Mr.  Mfln  was  bound 
to  have  availed  himself  of  that  channel  of  communieatioiii 
the  electric  telegraph,  and  that  the  omittii^  to  do  so 
vitiates  the  bond. 

Tbe  bond  I  must,  therefore,  pronounce  that  this  is  a  valid  bond. 
Whether  the  charges  included  in  it  are  correct  or  not,  is,  of 
course,  matter  of  reference  to  the  R^strar  and  Merdumts. 

Proctors :   Gosdmg,  for  the  bondholder ;  7*<Mt,  for  the  owoer. 


Necestares.  The  <<  Hblsna  Sophia  "  (Fobshall). — Cmue^  hf  Ad 
r  mrr'a'^'fo.  ^  Petiiion^^Thw  was  an  action  for  necessaries,  by  Lows 
reign   ship,       von  Carnevalli,  of  Great  Grimsby,  shipbroker  and  shipping 

under  the  Sta-  airent,  against  the  Russian  vessel  Htiema  Sophia.     The  Act 
tute  for  money    o       '     ^  i 

advancedtothe  on  Petition  alleged,  that  the  vessel,  having,  in  her  voyage 

masterand  sup.  from  Odessa  to  Leith,  met  with  tempestuous  weather  off  the 

of  the  ship,  by  i^nglish  coast,  was,  on  the  22nd  March,  1849,  assisted  mto 

a  person  alleg-  ^he  port  of  Grimsby,  where  the  master,  being  apprehensive 

be  tlie   agent,  ^^  ^^^  vessel  would  be  arrested  for  salvage  services,  and 

appointed     by  being  without  funds,  applied  to  Mr.  Carnevalli  to  advance 

pronounced'  '^  ^^  necessary  sums,  and  that  Carnevalli  accordingly  paid 

against  as  ficti-  £30  to  some  fishermen  who  had  assisted  the  vessel  into 

dulent.  '  Grimsby  ;  £25  for  the  use  of  a  steamer,  which  had  towed 

her  thither ;  £55  for  the  use  of  lighters  and  for  labour,  in 

discharging  the  cargo ;  and  also  advanced  to  the  master,  at 

divers  times,  sums  amounting  to  £212,  for  wages  and  the 

maintenance  of  his  crew,  and  for  light  and  buoyage  does; 

the  whole  amount  being  £322,  which  was  advanced  on  tbe 

credit  o^  the  ship  alone. 

The  Answer  of  the  owners  (in  Finland)  alleged  that,  on 
the  23rd  March,  the  dny  of  the  vessel's  arrival  at  GrimsliYi 
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the  master,  F<M*8hall  (who  was  superseded  in  the  command  Maecb  25. 
of  the  vessel  by  the  owners,  on  the  18th  April  following),  nyu-7]^Ljl^ 
appointed  Messrs.  Hans  Mardier  and  Co.,  of  Hull,  agents 
for  the  shipi  in  which  capacity  they  had  since  acted,  espe- 
cially in  making  the  requisite  payments  and  advances  on 
account  of  the  ship;  in  particular  having  paid  £30  to  cer- 
tain fishermen  for  assisting  her  into  Grimsby ;  that  £5  (not 
£25)  for  the  use  of  the  steamer,  and  £8  (not  £5d)  for  lighters 
and  labour,  had  been  in  fact  paid  by  Mr.  C^rnevalli,  and  such 
suras,  with  about  £15  or  £18  on  account  of  light  dues,  were 
paid  by  him  since  the  institution  of  the  suit  (14th  May),  and 
without  authority  or  directions  from  the  master;  that  Car- 
nevalli  well  knew,  from  the  time  of  their  appointment,  that 
Marcher  and  Co.  were  the  duly  appointed  agents  of  the 
ship,  and  were  ready  to  act  in  that  capacity,  and  moreover, 
when  they,  on  the  2drd  March,  informed  him  that  they,  as 
such  agents,  would  repay  him  any  advances  he  had  made  on 
account  of  the  ship,  he  replied  that  he  had  made  no  such 
advances,  and  had  no  claims  on  the  ship. 

The  Reply  of  Mr.  Carnevalli  alleged  that,  on  the  28nd 
March,  the-  master,  Forshall,  in  writing,  appointed  him 
(Carnevalli)  to  act  as  agent  of  the  ship,  at  the  same  time 
delivering  to  him  (as  customary  with  masters  of  foreign 
vessels)  the  log-book  and  other  papers ;  that  the  master  did 
not  appoint  Marcher  and  Co.  to  act  as  his  agents,  or  autho- 
rise them  in  any  manner  to  interfere  in  the  affairs  of  the 
ship,  nor  did  Carnevalli  ever  recognize  them  as  the  agents 
of  the  ship,  or  ^mit  to  them  that  he  had  made  no  advances 
to  the  ship  and  had  no  claim  on  her  owners ;  that,  at  the 
request  of  the  master,  he  engaged  a  steamer  to  go  out  to 
the  vessel,  and  tow  her  from  the  Spurn  Light  into  Grimsby, 
for  which  he  paid,  on  the  23rd  March  £5.  5s.  (and  not  £25, 
MB  erroneously  alleged  by  him  in  the  Act) ;  that  on  the  26th 
April  he  paid  £17.  28.  lOd.  for  light-dues  and  buoyage ; 
that  he  paid  the  £30  to  the  fishermen  on  the  23rd  March  ; 
that  he  engaged  lighters  to  take  out  part  of  the  cargo,  the 
bill  for  the  use  of  which,  amounting  to  £8.  5s.,  was  deli- 
vered to  him  on  the  28th  March,  though  not  paid  until  the 
19fch  May;  that  £47  was  paid  by  him  to  the  labourers 
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Mabcb  95).  employed  in  Uking  oat  the  cargo  daring  the  progreas  of 
j^|T~T  ,.  the  work ;  that  he  advanced  to  the  master^  on  the  2Srd 
*  March,  £100 ;  on  the  14th  April,  £20 ;  on  the  l«t  May; 
£10y  and  on  the  5th  May,  £51. 58.^  and  that  he  expended 
in  travelling  expenses  to  Hull  and  London,  on  matters  con- 
nected with  the  ship,  £13;  making  together  £194.  Ss.; 
and,  with  reference  to  the  averment  of  the  master^s  snper* 
session,  it  alleged  that,  on  the  21  st  December,  1846,  For- 
shall,  being  at  Falmouth,  where  he  had  called  for  orders, 
received  a  letter  from  the  managing  owner  of  tfie  vessd, 
dated  SOth  November,  directing  him  to  charter  his  vessd 
for  the  Mediterranean  and  thence  homeland  he  accordingly, 
on  the  lOth  April,  signed  a  Charter-party,  whereby  he 
agreed  with  Mr.  Camevalli  that  the  ship  diould  proceel 
with  coals  to  Malta,  thence  to  Genoa,  where  he  was  to  take 
in  marble  and  silk  for  St.  Petersburg,  with  a  penalty  of 
<£700  for  non-fulfilment  of  the  agreement,  which,  it  allied, 
was  binding  on  the  owners,  who,  by  reason  thereof,  had  no 
power  to  supersede  Forshall  in  command  of  the  ship  (sav^ 
with  the  consent  of  Camevalli)  until  after  the  fulfilment  of 
the  Charter-party ;  that,  on  the  14th  April,  Forshall  re- 
ceived information  from  the  Russian  Consul  that  he '  had 
been  superseded,  and  on  the  28th  April,  a  copy  of  a  letter 
from  the  owners  was  forwarded  to  him  by  the  Consul,  bot 
as  he  had  not  received  any  other  instructions  from  hb 
owners,  who  were  not  aware  that  he  had,  as  directed  by 
them,  executed  the  Charter-party,  he  continued  to  act  as 
the  master ;  and  as  the  owners,  through  their  agents,  had 
refused  to  carry  out  the  Charter-party,  he  (Camevalli)  held 
the  log-book  and  ship's  papers,  as  security. 

The  Rejoinder  alleged  that,  on  the  2Srd  (22nd)  Mardi, 
Forshall,  the  master,  signed  the  usual  pilot's  certificate,  and 
therein  desired  Marcher  and  Co.  (whom  he  had  previoudy 
appointed  his  agents)  to  pay  the  pilotage  dues ;  that  two  of 
the  clerks  of  Marcher  and  Co.  went  to  Grimsby,  accompa- 
nied by  Forshall,  to  report  the  vessel,  when  he  signed  tt 
the  Custom  House  there  the  usual  Declaration,  in  wUdih 
described  Marcher  and  Co.  as  his  agents,  on  which  day, 
such  appointment  was  made  known  to  and  recognized  by 
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Camevalli^  and  a  fbw  clays  after,  the  master,  accompanied  Ma&ch  25. 
by  one  of  the  said  clerks  of  Marcher  and  Co.,  delivered  to  njgJTsoMa 
the  Russian  Consul  the  register  and  ship's  papers,  the  log* 
book  being  unduly  and  collusively  delivered  up  by  the 
master  to  CarnevalH ;  that  the  buoyage  dues  (lis.  4d.)  were 
paid,  on  behalf  of  Marcher  and  Ca,  on  the  20th  April,  and 
the  men  employed  in  lightening  the  vessel  were  paid  on  the 
24th  March,  by  or  on  behalf  of  Marcher  and  Co.,  from 
whom  the  master  had  received,  on  his  application,  at 
various  times,  on  and  between  the  24th  March  and  the 
28rd  April,  advances  for  the  use  of  the  ship  amounting  to 
£45,  made  by  Marcher  and  Co.,  in  the  character  of  agents ; 
that,  between  the  arrival  of  the  ship  at  Grimsby  and  the 
discharge  of  the  master,  the  crew  received  from  him  £4.  Gs. 
only;  that,  on  the  27th  January,  1849,  the  managing 
owner  of  the  ship  sent  a  letter  to  the  master  (the  letter 
referred  to  in  the  Reply),  which  recalled  the  orders  of  the 
80th  November,  and  directed  him  to  proceed  home  in  bal- 
last, and  that  such  letter  was  received  by  Forshall  long 
prior  to  the  10th  April ;  that  the  Charter-party  is  not  bind- 
ing in  law  on  the  owners,  who  were  not  precluded  from 
taperteding  the  master,  and  that  he,  on  the  22nd  March, 
was  informed  in  the  office  of  Marcher  and  Co.,  that  his 
owners  had  sent  Capt.  Ravander  to  supersede  him ;  that,  on 
the  25th  March,  Ravander  informed  Forshall  of  his  having 
been  soperseded,  and  exhibited  the  power  of  attorney  and 
instructions  of  the  owners  to  that  effect,  whereupon  Forshall 
removed  his  clothes  from  the  ship  and  took  up  his  residence 
in  Hull;  that  on  the  21st  April,  he  wrote  to  Capt.  Ravan- 
der»  formally  deliv^ng  up  the  command  of  the  vessel  from 
that  date. 

A  Sur-Rejoinder  and  a  Rebutter  contained  sundry  denials 
and  explanations,  but  no  additional  facts. 
.  Dr.  Jenmer,  for  the  party  suing,  contended  that  the  sup*  Jan.  1& 
plies  and  advances  actually  made  to  the  ship,  under  the  Aeoumbmt. 
authority  of  the  master,  were  recoverable  under  the  Sta- 
tute; citing  the  '*  LusUano.'** 

*  1  Rob.  jun.  168^ 
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Maech  85.  -I^r.  Addams  and  Dr.  Trnat  for  the  owners^  resisted  the 
suit  on  the  ground  that  it  was  a  case  of  flagrant  ooUunoii 
and  fraud  between  the  pretended  agent  and  the  displaced 
master  of  the  ship. 


MmaSophm. 


JaDOMXMT. 


Db.  Lushinoton. 
March  85.  This  is  a  foreign  ship,  which  was  forced  by  tem- 

pestuous weather  to  take  refuge  in  the  port  of  Grimsby,  and 
the  action  is  brought  by  Mr.  Louis  von  Camevalli,  a  shipping 
agent,  resident  at  Grimsby,  for  moneys  supplied,  and  dis* 
burseroents  alleged  to  have  been  made,  for  the  necesssry 
use  of  the  vessel*  It  is  incumbent  on  the  plaintiff  in  audi  an 
action,  which  is  authorised  by  a  recent  Act  of  Parliament,* 
to  prove  the  disbursements  and  advances,  and  the  necessity 
for  them.  The  Act  on  Petition  sets  forth  several  sums  said 
to  have  been  paid,  and,  in  addition  to  those  items,  advances 
to  the  master,  amounting  in  .the  whole  to  £212.  The  Qie* 
fence  states  that  the  ship  arrived  on  the  2Srd  of  March,  and 
that  the  master  appointed  Messrs.  Hans  Marcher  and  Co^ 
of  Hull,  his  agents,  who  acted  as  his  agents  .acoordin|^yi 
that  this  appointment  was  well  known  to  Mr.  Gamevall^ 
and  on  or  about  the .  28rd  of  March,  they  informed  hin 
they  would  repay  him  any  advances  he  had  made,  and  that 
he  disclaimed  having  made  any.  The  advances  also  ais 
controverted  in  part,  and  certain  sums  alleged  to  bave-becs 
paid  are  said  to  have  been  so  paid  since  the  institotioQ  vt 
the  suit,  namely,  since  the  L4th  May,  1849.  The  Beplj 
puts  in  issue  most  of  these  averments,  and  allies  that  Mn 
Camevalli  was  ^pointed  agent,  and  that  Hana  Marcher 
and  Co.  were  not.  Then  follows  a  long  statement  of  itestf 
alleged  to  have  been  paid.  It  had  been  pleaded  in  defencf^ 
that  the  master  had  been  superseded  by  his  owners  on  the 
23rd  of  April.  This  is  not  denied  as  a  matter  of  fiict ;  bat 
it  is  contended  that  the  owners  had  no.authori^.to  selpe^ 
sede  the  master,  by  reason  that  he,  in.  pursuance  cf  instnu> 
tions,  had  entered  into  a  Charter* Party  with  Mr.  CameivaUi 
on  the  lOth  of  April.     Upon  this  follows  a  long  JEUjotpdiCf 

♦  3&4.  Vict,  c  65^1.6. 
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in  tubttance  to  this  effect :  alleging  acts  to  prove  that  Hang  March  25w 
Marcher  and  Co.  were  agents^  and  so  known  to  be  by  Car-  jj^^^  Sophia, 
nevalli;  denying  adrances  either  to  have  been  made  or 
neoeaaary  to  be  made.  Then,  in  order  to  show  that  the 
Charter-party  was  not  binding,  a  correspondence  is  intro- 
duced, and  the  fact  of  the  removal  of  the  roaster  by  the 
appmntaient  of  Ravander,  a  person  sent  by  the  owners  for 
socfa  purpose,  is  fully  detailed.  I  am  sorry  to  say,  next 
comes  a  Sur-rejoinder,  which  I  do  not  deem  it  necessary  to 
enter  into  in  detail,  savp  I  will  observe  that  it  alleges  that, 
on  the  2Srd  March,  Messrs.  Walker  and  Lundgren  (who 
acted  for  Mardier  and  Co.)  <<  offered  to  take  the  business 
into  their  own  hands,  and  repay  Mr.  CamevalH  for  his 
expenses  and  trouble,  but  which  offer  he  positively  de- 
cfined.**  This  voluminous  pleading  is  concluded  by  a 
Rebutter.  On  the  part  of  Mr.  Camevalli  there  are  three 
affidavits ;  on  the  part  of  the  owners,  sixteen. 

Upon  a  consideration  of  all  these  pleadings,  and  the  facts 
oontained  therein,  it  appears  desirable  to  ascertain  how 
many  of  these  issues  it  is  necessary  for  me  to  try,  and  in 
what  order.  If  there  be  any  of  the  issues  which  would 
diipoae  of  the  whole  case,  either  way,  by  the  determination 
tbereofy  that  issue  ought  to  be  first  tried,  and  then  the 
othersy  if  necessary.  The  present  claim  being  against  the 
alnp»  on  account  of  disbursements  made  on  the  credit  of  the 
dnpy  and  from  necessity,  it  may  follow  that,  presuming  for 
the  moment  that  the  alleged  payments  have  been  made,  yet 
if  there  were  an  agent  ready  to  make  such  payments  on  the 
peraoBal  credit  of  the  owners,  and  he  offiered  to  pay  what- 
ever might  have  been  previously  disbursed,  such  an  action 
as  this  cannot  be  maintained.  The  primary  issue,  then,  is, 
whether  there  was  any  such  agent  appointed.  The  fact 
bdng  averred,  on  the  part  of  the  owners,  by  way  of  defence^ 
I  think  justice  requires  that  the  onus  probandi  should  lie  on 
to  establish  the  fact  of  there  having  been  such  an  agent. 

I  must,  however,  to  make  the  proceedings  clear,  and  pre- 
the  order  of  time,  advert  to  the  affidavit  of  Mr.  Car- 
nendli.  In  that  affidavit  he  states  that,  on  the  arrival  of 
the  ahipy  on  the  22nd  March,  the  master  applied  to  him  to 
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MAacH  SSw  act  as  his  agent,  and  made  the  appointment  by  the  paper 
HJMsi^JCm,  ™*''^^  *^'  attached  to  his  affidavit,  and  drawn  up  by  Cir- 
nevalli.  The  master  confirms  this  statement,  though  why 
or  wherefore  he  so  acted  I  hare  not  the  slightest  informatioD 
from  either  of  these  deponents.  Be  that  as  it  may,  they 
swear  positively  to  the  fact.  It  is  somewhat  singular  diat  I 
do  not  find  any  evidence  whatever  that  this  paper  was  pro- 
daced  to  any  one  prior  to  the  institution  of  tids  suit ;  and 
yet  there  were  several  occasions  when,  according  to  all  pro- 
bability, it  would  have  been  produced,  if  in  existence. 
Now  let  us  look  at  the  paper.  It  is  dated  S2nd  Mardif 
1849,  the  very  day  when  the  vessel  arrived  at  Grimsby :— > 

Grimsby,  22nd  Mareh,  1840. 

I,  the  undersigned,  eonunander  of  the  Russian  riiip  Heins 

Sophia^  of  Uleaborg,  hereby  engage  Mr.  L.  vcm  CamevaUi,  of  tUs 

place,  as  my  ship-broker,  and  also  authorise  him  to  ad  for  tht 

best  of  the  ship's  interest,  which  is  now  in  the  Road,  wtder 

aversge,  and  in  a  leaky  state ;  and  I  further  empower  him  to  dU 

a  survey  on  board  of  my  ship  for  the  sake  of  having  her  inune- 

diate  discbarge  effected ;  in  fact,  to  do  all  and  every  business  eofr* 

cemed  with  the  average  of  the  Helena  Sophia,  laden  with  wbest 

from  Odessa,  and  bound  for  Leith,  and  I  promise  to  refund  Mt. 

L.  von  CamevaUi  all  such  moneys  and  commission  which  he  will 

have  to  pay  by  my  order  for  the  Hekma  Sophia  out  of  the  frright 

and  average  apportionments. 

J.  £.  Forshall,  master. 

Now  I  must  say,  it  might  be  a  question  deserving  of  very 
great  consideration,  whether  an  agent,  accepting  an  agency 
on  such  conditions,  namely,  of  being  repaid  out  of  Uie 
freight  and  average  apportionments,  could  proceed  agiinit 
the  ship  for  disbursements  and  advances.  But  for  the 
present  I  pass  by  this  question,  as  it  is  not  necessary  to 
decide  it,  and  proceed  in  the  course  I  have  prescribed  for 
myself. 

Presuming  that  Mr.  CamevaUi  was  so  appointed  agent,  I 
am  of  opinion  that  he  might,  by  competent  antfaorityr" 
that  is,  by  the  master  or  owners,  or  persons  Authorised  to 
act  for  them, — have  been  removed,  and  another  appointed 
in  his  stead ;  but  then  it  would  be  but  just  that  his  dl>- 
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bursements  and  a  proper  reward  for  his  trouble  should  be  March  25. 
paid.  The  question  is^  whether  such  appointment  was  made  a^a^aSaplM, 
or  not.  This  brings  me  to  consider  the  affidavit  of  Messrs. 
Walker  and  Lundgren,  one  of  them  the  managing  clerk^ 
and  the  other  a  clerk,  in  the  establishment  of  Messrs.  Hans 
Marcher  and  Co.  I  will  state  the  principal  contents  of  this 
affidavit,  which  is  dated  13th  June,  1849. 

Mr.  Lundgren  states  that,  on  the  arrival  of  the  ship  at 
Grimaby,  he  had  an  interview  with  Forshall,  the  master,  and 
arranged  with  him  that  Marcher  and  Co.  should  act  as  the 
agenta  for  the  ship,  and  Forshall  accordingly  accompanied 
him  to  Marcher  and  Co.'s  establishment  at  Hull,  and  the 
two  deponents  say  that  on  his  arrival  an  agreement  was 
made,  through  them,  that  Marcher  and  Co.  should  so  act ; 
that  they  were  both  present  at  Grimsby  on  the  23rd  March, 
and  heard  Forshall  inform  Camevalli  that  he  had  engaged 
Marcher  and  Co.  to  act  as  his  agents,  and  at  that  time 
Walker  asked  Camevalli  if  he  had  made  any  payments,  or 
had  any  daim,  and  he  distinctly  stated  he  had  paid  nothing 
and  had  no  claim ;  and  Lundgren  swears  that,  on  the  22nd 
March,  he  saw  Forshall   sign  an  order  upon  Marcher  and 
Co.,  aa  the  agents  of  the  ship,  to  pay  £30  to  a  fisherman. 
Sot  towage  and  other  services  rendered  to  the  ship  (a  copy 
of  which  is  annexed),  and  which  payment  was  made  by 
Marcher  and  Co. ;  and  Walker  lastly  swears  that,  on  the 
28rd  March,  Camevalli  asked  the  deponent  to  let  him  act 
aa  a  aub-agent  for  the  ship,  as  deputy  of  Marcher  and  Ca, 
bat  he  (Walker)  distinctly  refused  to  employ  him.     This  is 
expressly  denied  by  Camevalli.    In  his  first  affidavit,  dated 
89th   Jane,   1849,  he  swears  that  he  never  recognized 
Marcher  and  Co.  as  the  agents  of  the  ship,  and  never  ad- 
mitted to  them  that  he  had  not  made  any  advances  on 
account  of  the  ship,  and  had  no  claim  against  her  owners. 
Forshall,  the  master,  in  his  affidavit  of  the  same  date,  denies 
that  he  appointed  Marcher  and  Co.  to  act  as  agents  for  the 
ahip»  and  aweara  that  he  applied  for  and  received  advances 
^i^on/^y.  frgm  Camevalli.     The  joint  affidavit  of  Camevalli 
i^jft^^orshuW,  dated  15th  November,  1849,  contains  some 
fi|ftfa«qr  denials^  of  no  great  importance  in  the  cause.    Car- 


of  tk 

Mlt^bdieic?  Itfaiik  itiiUMCHnyteloskiittlien* 
■iwiirffoftfaffafrf  ii€iBrelMU«ytt>»olw»tfci<y»- 
lioB.  I  wifl  iMTMU  whether  tii«  dMroff Bfaw^Wilkcr 
and  LondgicB  be  eonlnBed  or  natt  or  At  ■Bikwil  ef  Mr. 
CanwvaOi  Mid  the  mmUr  be  contiidictfJ,  cimfiimwl  dicy 
canmot  be»  became  there  ii  HD  affidevk  froBi  anj  OB*  tbeeo 
the  behalf  af  Caneralli. 

Fkit,  then,  there  k  the  affidavit  of  Mr.  Newbald,cadB« 
to  the  hooae  of  Wilaon  and  Coi,  inficharti,  at  HoU,  and  he 
awean  that  the  master  called  at  their  oifce,  andt  amoving 
that  thej  should  act  as  ageats  for  the  ship»  received  h^m 
Wilsoo  and  Ca  £15— nothhig  is  said  of  thia  m  the  Actoo 
PetitioD.  Mr.  Newbald  then  siqrs  that*  on  the  23rd  Maidi, 
he  had  an  interview  at  Griaisby  with  Camevalli,  nAo  ia- 
formed  him  that  Forshall  had  appointed  Marcher  and  Ca 
the  agenu  for  the  ship^  and  that  he  (CamevaUi)  had  applied 
to  them  to  act  as  their  sab-agent,  and  that  Walker,  thor 
clerk,  had  told  him  they  did  not  rcqaire  a  sob-agent.  Now 
here  are  two  important  facts ;  be  proves  CamevaUf  a  adaiis- 
sion,  first,  of  the  appointment  of  Marcher  and  Cou  as  agcati; 
secondly,  that  he  had  applied  to  act  as  their  sob-agent,  aad 
they  had  refusedt  which  he  has  denied  on  oath,  though 
sworn  by  Mr.  Walker.  These  are  strong  facts»  lor  they 
tend  to  show  that  the  master  was  acting  in  a  very  eietp- 
tionable  nuuiner  with  regard  to  the  agency  of  the  ship. 

I  have  now  to  direct  my  attention  to  a  secmid  affidavit  ai 
Messrs.  Walker  and  Luodgren^  which  is  in  many  rcqpcetst 
repetition  of  the  former,  but  it  states  facta  and  circomstsnoet 
with  respect  to  the  advances  and  pajrmeata,  and  the  piv- 
ceedings  respecting  the  ship.  I  do  not  think  it  necesssry  to 
refer  to  it  in  detail.  They  say  that  they  reported  the  Mpt 
which  was  the  act  of  the  agent  alone;  that  Forshall,  tiw 
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umtUTf  dgaed  the  dedaradon,  which  contained  the  names  ltAB«ii  f&b 
of  Marcher  and  Co.  as  agents^  and  they  produce  a  oof^f  of  augJllaLiu 
the  dechuration  to  prove  it.  There  is  no  doubt,  I  think,  that 
these  facts  are  most  distinctly  proved,  that  they  did  report 
the  vessel  as  agents,  and  that  the  master  did  sign  tbe  de* 
chiration.  Then  it  states  that  Mr.  Lundgren  accompanied 
the  master  with  the  register  to  the  Russian  ConsoFs««that 
is  another  fact  of  whidi  there  can  be  no  doubt ;  that  Mar* 
cher  and  Co.  paid  various  sums  of  money  to  the  master,^*- 
these  are  the  very  sums  of  money,  I  apprehend,  which  hq 
sepresents  as  having  received  firom  them  in  tbe  character  of 
bttikers ;  and  that  Forshall,  the  master,  directed  the  pilot  to 
apply  to  Marcher  and  Co.  for  the  pilotage,  and  the  docu- 
ment is  annexed  in  his  handwriting.  All  these  facts  tend 
to  prove  that  Marcher  and  Co.  were  the  agents,  and  that 
Camevalli  was  not  agent:  indeed,  I  think  it  necessarily 
fiiUows,  that  if  Messrs.  Marcher  and  Co.  were  duly  ap« 
painted  agents,  Camevalli  was  not  truly  and  bonijfidt  so 
iqppointed.  In  such  a  matter  as  this,  there  could  be  no  plau- 
sible reason  for  two  distinct  and  separate  agents.  The  sup- 
position is  inconsistent  with  all  probability,  and  such  a 
dcmble  appointment  would  be  wholly  unwarranted.  With- 
ont  travelling  further  into  the  evidence,  I  am  satisfied  that 
it  is  distinctly  proved  that  Marcher  and  Co.  were  appointed 
agents^  and  that  Mr.  Camevalli  was  not. 

I  am 'inclined  to  think  that  I  have  gone  far  enough  to  dis- 
pose of  this  case,  for,  as  I  have  already  intimated,  it  would 
be  very  difficult  to  maintain  an  action  against  the  ship  lor 
money  and  necessaries  where  there  was  an  agent  ready  to 
anpply  the  funds  requisite  for  all  proper  purposes,  and  who, 
moreover,  had  offered  to  discharge  all  just  demands.  To 
allow  an  action  under  such  circumstances  would  open  the 
door  very  wide  to  collusive  demands  and  to  the  unnecessary 
aad  unjust  detention  of  foreign  ships. 

I  will  not,  however.  Iky  down  the  law  on  such  a  ques- 
tion as  a  oniversal  proposition,  nor  decide  this  case  upon  it 
aloiie*  I  will  look  to  other  circumstances— to  the  demand 
itaem 

The  advances  alleged  in  the  Reply  are  as  follow :  8Srd 
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lbn,£3«»;  14a  Afc£,  £»;  lA  Mjj,  £10;  5di  M17, 

£15;    BMld^  to^edKr, 

iir  rkr  «■■»  wd  to  be  paid  tar  the  thip : 

totk  v^Mdak^  to  £108.  2k.  lOd^ 

of  £9021  7«.  lOd.     Let  u  see  ham  theie 

M|i|MJito  by  tile  aHiBntk 

TW  fint  df  ir Oil!  if  £2»  te  a  lieHMr,  and  the  warn  paid 

ii£a.Si.    T^  Act  aLc^cs tbiC  £S  « had  been  paid "*  for 

the  BK  cf  a  lieaBer.  and  the  son  admitted  to  have  been 


pnd,  jujuidji^  to  the  afidaiit.  k  £5w  5«^  and  no  mflte. 
What  is  th5ft  hot  an  admitted  frand  ?  It  is  a  doarnrjght 
find,  vithoat  a  dbadow  of  palliation.  Bj  the  Act.  £812 
is  cUirard  for  advances;  bj  the  aflidavit^  £181  was  paid, 
— a  diimnoe  of  £3L  And  now  for  ToadieTa.  The 
▼oQcbert  €ar  pajmcnts  made  bj  Mr.  CameTalli  are^  for 
towage,  £5.  5s. ;  lightering,  £&  5s.  The  first  advance  is 
allied  to  be  £100,  on  the  22nd  March,  the  very  day  the 
ship  arrived  at  Grinid>j.  Of  the  application  of  this  roonej, 
and  the  parpose  for  which  it  was  wanted,  I  have  not  a 
single  word  of  evidence.  Is  it  consistent  with  anj  degree 
of  probability  whatever  ?  I  think  not.  I  think  no  honeit 
man  of  busineae^  in  his  senses,  would  have  advanced  to  a 
foreign  master  £100  the  very  day  of  his  arrival  in  port,  and 
that  master  an  entire  stranger  to  him*  But  if  it  were 
advanced,  I  have  a  right  to  expect  vouchers^  and  there  is 
not  one ;  and  there  is  no  reason  sssigned  for  the  necessity  of 
such  advance ;  no  account  of  its  application,  but  a  genoal 
statement  of  the  master,  to  which,  1  think,  no  credit  it  to 
be  Attached.  Can  it  be  imagined  that  this  Court,  intrusted 
with  new  powers,  under  the  Statute,  for  the  double  pur- 
pose  of  facilitating  necessary  credit  for  foreign  ships,  and 
protecting  British  merchants  and  tradesmen  who  make  6«ii 
Jide  advancesy  and  become  creditors  for  necessary  repaiis 
and  expenses^  should  consider  such  advances  as  tbese^  evca 
if  made,  just  and  necessary  advan^M?  Assuredly  not*  All 
the  other  advances  said  to  have  been  made,  if  made  at  att» 
were  aller  Mr.  Carnevalli  knew  there  waaanagentap|Kaiit^ 
willing  to  make  all  necessary  disbursements ;  many  of  tbem 
were  after  tlie  master  was  displaced.      Then,  as  to  the 
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allejE^  disbursements,  I  will  not  enter  minately  into  the  March  S5. 
evidence;  all  are  made  without  authority,  all  but  jBlS.  lOs.  jjm^ Sophia, 
without  a  voucher,  nearly  all  contradicted  in  payments  by 
the  evidence.  To  complete  this  case^  Mr.  Carnevalli  pre- 
tends to  enter  into  a  Charter-party  with  a  master  about  to 
be  displaced ;  and  I  am  quite  satisfied,  from  the  whole  res 
gesidg  and  the  evidence,  that  Mr.  Carnevalli  well  knew  that 
the  master  was  to  be  displaced. 

The  result  is,  that  I  pronounce  against  this  claim,  and       Claim 
with  costs,  being  well  convinced  that  the  claim  has  no^HJJJ}"^ 
foundation  in  truth  and  justice ;  but  that  Mr.  Carnevalli  fraudulent. 
and  Forshall,  the  displaced  master,  have  conspired  together 
to  set  up  a  fictitious  and  fVaudulent  demand  against  this 
ship,  and  have  endeavoured  to  support  it  by  misrepresenta- 
tion and  false  swearing. 

Procton :  Jenner,  for  the  party  suing ;  CootCt  for  the  owners. 


The  "Purisima  Concepcion"  (Trigg). — Motum.^ln  Salvage.— 
this  case,  the  vessel,  belonging  to  Spanish  owners,  bound  Claim  by  an 
Ihim  Drontheim  to  Bilbao,  in  October,  1848,  was  stranded  jjoyd^s,  who 
netr  Bridlington.  Mr.  Waters  Brambles,  ship-agent,  and  wa«  permitted, 
also  agent  for  Lloyd*s,  took  charge  of  her,  and  employed  cumstances  of 

men  to  ankide  her,  and  the  vessel  was  irot  oflF  the  strand,  this   case,    to 

sue  as  a  salvor 
and  conveyed  into  the  harbour  of  Bridlington,  where  the  ^^^  ^,^^   1,^1  j 

csrgowas  sold,  and  dispersed.  The  charges  of  Mr.  Brambles  to  be  entitled 
being  disputed  on  the  part  of  the  owner,  he  arrested  the  disbursements 
ship  in  a  cause  of  salvage.     His  claim  was  resisted,  on  the  and  an  allow- 
gfoand  that  he  had  been  employed  as  agent ;  that  he  had  ^^  ^^^    [J^ 
rendered  no  personal  service  and  incurred  no  personal  risk,  sum  advanced, 
and  therefore  could  not  legally  sue  as  salvor.     The  Court  JJ^^t^^JJ^  ^^^ 
held*  that  the  action  was  maintainable,  but  made  no  allot- 
slent  of  salvage  pending  a  reference  to  the  Registrar  and 
Merchants  of  all  the  accounts  of  moneys  received  and  paid, 
in  relation  to  the  cargo  as  well  as  the  ship ;  reserving  all 
<|tteatiolha,  including  costs. 


>; 


I  . 


*  Antea,  p.  150. 
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bf  Xr.  SnBiiiies.  si  icumiic  «c  t&e  frf|s  £95  16tf .  Td,  ind 
«K  jeBBOK  4f  t&e  earn.  £3S4.  I4flL  lOd. ;  tfact  br  sd  Ac- 
c'Hiiii^  pHTonr^nc  tki  he  ai  AcBooBt  SftLes  of  the  cn^go, 
brvwat  in  yw  me  rwKnig  &r  Hr.  Bnaobwes  (doc  Tcrified  oo 
•  ic  spoesTBEt  PtaCL  jQesr  cjiiu^asc  niiniffif  vith  £56.  St.» 
expenciBB  ^gfetfeil  tae  sec  pvocceoi  or  tbe  oti]^ 


^.  I2k  SL  .  and  due  nmMng  roBdned  ia  bis  bands  on 
diereoif.  Tlier  £iftifecr  reported  that  the  crew  of 
the  vesseL  canantacc  o^  seven  iscn.  vcre  not  cmplojed  in 
to  eftct  tfae  icrrices  charged  lor,  by  the  emploj- 
ai  whom,  fvioui  expeiMes  in  many  instances  sppt- 
fcntlT  cxeeavfc^  voold  hmwc  been  ■nneceiaaii. 

Dr.  HairfJBj^,  Ibr  the  aihror ;  I>r.  Addrnwu^  for  the  owner. 

Dk.  Lr3Hiy«T09. 

Tbu  has  been  a  moat  unfortunate  case.  The  pro- 
pcrtj  origioalhr  wm  Terr  imall,  and,  it  appears,  is  now 
rcdnced  to  next  to  nothiz^.  The  Court  has  throngboot  been 
placed  in  drciimstances  of  rerj  cooddcrable  cfifficnhy.  Tbe 
cause  commenced  bj  the  arrest  of  the  ship,  and  the  ship 
only,  on  the  lOih  of  March,  1849,  in  an  action  entered  on 
behalf  of  Mr.  Brambles,  in  the  som  of  £300,  as  a  mlvsge 
soft.  On  the  22nd  March,  Mr.  Coote  appeared  for  tbe 
owner,  in  objection  to  Mr.  Brambles  saing  as  salvor, 
and  prayed  to  be  heard  on  his  Petition.  The  Act  was 
brought  in,  and  an  Answer  given  to  it,  and  I  was  called 
upon  to  hear  the  case  as  it  stood,  in  that  naked  state.  After 
having  read  the  Act,  and  considered  the  exhibits,  it  ap- 
peared to  me  that  1  was  not  in  a  condition  at  that  moment 
to  decide  the  case ;  indeed,  I  had  not  sufficient  evidence  to 
enal)le  me  to  do  so  justly,  and  if  I  had  released  the  ship,  I 
should  have  acted  unjustly,  as  I  should  have  taken  out  of  the 
hands  of  the  asserted  salvor  his  only  security  for  his  de- 
mand. I  reserved  the  question  of  costs  until  I  had  beard 
the  case  argued  on  the  main  question.  Accordingly,  tbe 
main  question  was  then  set  forth  in  an  Act  on  Petition,  and 
the  case  finally  came  under  the  consideration  of  the  Court 
on  the  2dth  July.     On  that  occasion  I  do  not  deny  that  I 
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felt  considerable  difficulty  and  doubt  as  to  whether  or  not    March  25. 
Mr.  Brambles  was  entitled  to  sue  as  salvor.     It  appears       »    TT 
that,  on  the  vessel  arriving  at  Bridlington,  Mr.  Brambles,    Omcepeion. 
who  filled  the  office  of  Lloyd's  agent,  went  down  to  her, 
tendered  his  assistance,  and  employed  persons,  by  whose 
means  the  ship  was  brought  into  a  place  of  safety,  and  the 
cargo  unladen.    It  was  stated  that  he  acted  in  all  these 
matters  as   agent,  and  agent  only ;    that  he  never  per- 
formed any  part  of  the  work  with  his  own  hands,  or  in- 
curred any  personal  risk,   and  was  therefore  not  entitled 
to  commence  an  action  as  a  salvor.    I  think,  assuming  that 
all  the  disbursements  were  properly  made,  it  would  have 
been  competent  to  Mr.  Brambles  to  have  sued  in  another 
fonn  of  action,  under  the  Statute,  for  necessaries ;  but  this 
cannot  afford  a  foundation  for  a  suit  for  salvage.     I  am  not 
able  to  find  any  case  precisely  resembling  this ;  but  there 
were  cases,  not  reported^  in  which  similar  diffic^ulties  had 
arisen,  which  are  now  removed  by  the  Statute.     After  hav- 
ing very  much  considered  this  case,  I  do  not  think  that  I 
ooght  to  reject  the  claim  of  Mr.  Brambles  as  salvor.     I  con- 
sider it  difficult  to  draw  the  line  between  a  person  acting  as 
agent  and  as  salvor ;  but  I  wish  it  distinctly  to  be  under- 
stood that  this  case  must  not  be  drawn  into  a  precedent,  or 
that  I  am  deciding  that  a  person  who  acts  as  agent  is  en- 
titled to  sue  as  salvor ;  and  in  allowing  the  party  to  sue  in 
this  case,  I  hold  that  Mr.  Brambles  is  entitled  to  be  paid  for 
no  more  than  the  actual  sums  he  disbursed  to  other  per- 
sons (who  are  the  persons  entitle<l  to  be  considered  as  pro- 
perly salvors),  and  for  a  reward  and  compensation  for  his 
trouble,  and  no  further. 

With  respect  to  the  Report  of  the  Registrar  and  Mer- 
chants, they  have  come  to  the  conclusion  that  Mr.  Brambles 
IS  out  of  pocket,  on  account  of  the  ship,  £95. 1 6s.  7d., 
and  with  regard  to  the  cargo,  which  is  not  proceeded 
against,  he  is  out  of  pocket  £264. 14s.  lOd. ;  and  I  appre- 
hend the  Registrar  and  Merchants  have  reported  to  me  all 
.  the  bomdjide  claims,  and  the  only  doubt  is  as  to  the  expenses 
fidling  on  the  ship  itself,  under  the  following  objection.  It 
appears  that  the  crew  of  the  vessel,  consisting  of  seven  men, 
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V AETv  2&  were  not  empUiycd  in  maaaidBg  to  effect  the  terrioes,  ''  by 
the  emplojiiiait  of  whom,  rarioiu  cApcnsct  and  charges, 
contained  in  the  Schcdnksy  in  many  instanoea  apparently 
excesHTei  woold  have  been  rendered  nnnecessary.**  No 
doobt  this  obeerration  jnaj'be  tme,  h«^  i^  4^  ''^  follow 
that  this  is  to  be  charged  to  the  accoont  at  Mr.  Brambles, 
for  it  may  happen,  as  it  has  happened  in  many  other  cases, 
that  the  sailors  of  a  foreign  veasd  are  nnwilling  to  render 
assistance.  :    rrf     -.,    :.:;•'*>   ngjf'i 

The  result  is,  that  Mr.  Brambles, — hiying  oat  of  consi* 
deration  the  expenses  as  to  die  cargo, — is  oat  of  pocket 
£9^  16s.  7d.  It  appeara  to  me  that  his  interference  was 
accepted  by  the  master,  and  I  aee  no  leasoo  to  think  that  bs 
was  actuated  by  any  improper  intention,  or  any  wish  bat 
to  discharge  his  duty  fairly  and  bcmestly.  The  affidavit  of 
Lieutenant  Foord,  of  the  Coast  Guard,  states  that  if  Mr. 
Brambles  had  not  promptly  used  proper. measores  in  getting 
the  cargo  out  of  the  ship,  and  the  ship  into  the  harbour,  on 
the  6th,  7th,  and  Sth  of  October,  either  on  the  9th  or  IQlli 
the  ship  would  hare  been  in  all  ptobabili^  wrecked  bf 
the  violence  of  the  winds  and  sea.  I  am  of  opinion  tluil 
Mr.  Brambles  is  entitled  to  be  reimboraed  the  aqm  of 
£95. 16s.  7d.;  and  I  am  of  opinion  that  he  is  entitled  In 
some  reward  for  his  trouble ;  but,  under  the  unfiortnnate 
drcunistances  of  the  case,  I  think  it  right  to  reduce  it  to  the 
smallest  sum,  and  I  shall  allow  him  5  per  cent,  on  the  monej 
he  advanced. 

With  regard  to  the  costs,  I  am  clearly  of  opiiiion  thst  I 
am  bound  to  give  him  the  costs  in  the  original  proceediiig* 
and  I  see  no  reason  why  he  should  not  be  entitled  tP  Uk 
remainder  of  his  costs. 

ProctOTs:— fiimdis,  forthesslvof;  Goote,  for  the  cwaer. 
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END  OF  HILARY  TERM,  AND  OF  THE  SITTINGS 

AFTER  TERM. 

■  •    •  •  ' 
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EASTER   TERM,    1850. 


il^igl^  <ffourt  of  Sllimtraltff« 

April  16.  \at  Sen. 

Thb  "  OfelTANLl*'  (CoRBB-rr).— Cflrtrj^,  by  Act  dn  Peti-     Collision  be- 
IJ0fi.---Tfai8  was  an  action  by  the  owners  of  the  late  schootiet  ^^®*5  *  *^^'"' 

'^  er  and  a  aailiiig- 

Cbpe  Pdckei  against  the  iron  screw  steamer  Osmanlij  to  vessel,  —  the 

ivcDVer' fbr  the  toUl  loss  of  the  schooner  in  a  collision  be-  fonner  held  to 

t#^  the  two  vessels,  a  cross  action  having  been  entered  SStwe'A'SI 

by  th*  owners  of  the  OsmanK.  t'>™«-  —  ^^^^ 

The  Act  on  Petition,  on  the  part  of  the  owners  of  the  evidence  in 
acliooner^  alleged  that,  in  the  prosecntion  of  her  voyage  «uc**  cases. 
Itrom  Antwerp  for  Cork,  with  a  cargo  of  wheat,  when 
attoding  towards  the  land  on  the  Irish  coast  (distant  twenty 
id  twenty-five  miles),  at  half-past  eleven  p.»r.  of  the  21  st 
December  last,  the  wind  being  B.S.E.,  the  night  starlight, 
vends  being  visible  at  least  a  mile  off  to  seaward,  the 
schooner  being  close-hauled  on  the  starboard  tack,  a  light 
wai  teen  under  her  lee,  which  soon  appeared  to  be  approach- 
ing her ;  that  the  mate  held  up  her  signal  lantern  to  lee- 
ward for  seven  or  eight  minutes,  and,  as  the  light  still  kept 
appnroaching  the  schooner,  the  watch  on  deck  loudly  hailed 
tKe  vestel  (the  Osmanli)  to  keep  away,  notwithstanding 
which,  she  came  stem  on  (steaming  at  full  speed)  into  the 
schooner,  striking  her  with  such  violence  that  she  sanlc 
very  shortly,  her  master  and  one  of  the  crew  being 
drowned;  and  that  the  collision  was  solely  occasioned  by 
the  misconduct  of  those  on  board  the  Osmanli^  in  not  keep- 
ing a  good  look-out,  or  otherwise. 

The  Answer,  by  the  owners  of  the  steamer,  alleged  that 
she  was  bound  from  Palermo  to  Liverpool  with  fruit  and 
general  merchandise ;  that  on  the  night  in  question,  which 


506 


At>^it:AVti  'ti#MfV.^ 


[EA»trT.' 


April  IC.  wfts  very  daric  and  oveh^^it,  the  #Att;h  w^  Mi^  Mie^ra«i 
olmanti  ^^>"g  stationed  in  the  forecalrtle,  JBind  Ifiiree  tten  od  thi^  mi^ 
deck,  keeping  a  gdbd  lobk^out,  three  Hghts  bein^^boStftk^';;' 
that  there  was  a  strong  breeze  frotn  E.  by  8.9  witli  rather  a 
high  sea,  and  the  steamer  held  her  cour^;  heading  S.&R^ 
close-hauled  on  the  port  tack ;  tJiat  the  look-out  nuui  m  the. 
forecastle  made  out  a  vessel  (the  Cape  Packet)  on  their  lib»< 
bow^  which,  in  a  few  mometlts,  show^-  a  Hgbtj  «nd  iie 
then  saw  she  was  steering  a  N.E.  eoiifMi,  Und  •eandiDg 
directly  towards  the  Osmahli,  as  if  to  Ctoss  her  bows ;  that 
no  hailing  was  heard  fVom  the  schooner,  end  the  look-mii 
xnen^  instantly  on  discovering  the  cofirab  of  the-fchoaaeiv 
called  out  to  the  man  at  the  wheel'"  Hard  a*pcB^*-  whioh  was 
repeated  by  the  mate,  who  ordeil^  the  engine  to  be  stopped? 
ttiat  both  orders  were  imniediately  obeyted^  and  theiOMiimli 
began  rapidly  to  pay  o0*;  bot  the  sdiooner  doaed  apan 
them  too  fast,  without  altering  her- eduraev  and  the  Te«elf 
came  in  collision,  two  or  three' minutes  only  having  elapsed 
from  the  time  the  schooner  was  first  seen ;  that  if  she  hmi 
made  the  slightest  effort  to  aVoid  the  coHisioa,  it  woqUI  not 
have  occurred ;  that  the  steamer  Was  proceeding  >at  a  mode* 
rate  speed  (5  J  knots),  and  thlit  the  collision  was  whoUy  im* 
putable  to  those  on  bolurd  the  Cape  Packet: 

The  Court  was  assisted  by  two  Elder  Brethren  of  tiis 
Trinity  House.* 

Dr.  Addams  and  Dr.  Twiis,  for  the  schooner ;  Dr,  Ihg* 
gard  and  Dr.  Robinson,  for  the  steamer. 


Summing  ur.        Dr  Lvshinoton  (addressing  the  Elder  Bretkren^i*^. 

6entlemen>^-*I  think  it  will  be  ^cpedient^  in  thi^ 
first  instance,  that  I  shonld  direct  your  attention  toritbal 
which  has  formed  the  principal  part  of  the  argument  oa 
behalf  of  the  owners  of  the  OsmoiUif  .naatiely^tha.situatiiHi 
and  conduct  of  the  Cape  Packet ;  and  whecber.  any  blame 
is  attributable  to  her^  we  will  consider  to  be  tba  firstifiies* 


Facts. 


tion  in  this  case. 


ii 


The  facts  lie  in  a  very  narrow  compass.    She.  was  at  ik 


*  Captain  Wellbank  and  Captain  Far^tiidrsbM.- 


ill.*-.  I' 


tiBM^Tfrom  twenty  to  tweoty-iive  miles  off  Cork,  standing  Apkil  16. 
to  the  N<^i  oo-tbe.«t«rboard  tackj  and  close-hauled;  she  oI^ianTi 
Mwihe steameiv  though  she  4id  not  know  that  it  was  a 
ateamert  at  a  certain^ period  antecedent  to  the  collision.  It 
batfbeen  vevy  atvongly. contended. by  the  Counsel  you  heard  , 
laiC^'  that:  it  waa  the  duty  of  the  Cape  Packet  to  have  shown  a 
light  aa^adoii  as  she  saw  the  steamer.  Now  you  are  very  well 
aware  thatno  question  has  been  more  often  mooted,  and  left 
mDceimaettledi  than  this-*- whether  it  is  the  duty  of  a  sailing  The  duty  of 
Teasel  at  night  to  show  a  light.  Beyond  all  doubt,  it  has  •*'^^*'»K  *"«**'• 
bean  determined  that  there  is  no  such  general  obligation;  at 
the  aame  time  there  have  been  occasions  on  which,  for  the 
sake  of  avoiding  a  misfortune  which  was  in  all  human  pro- 
bability-Ukely  to  occur,  <it  became  the  duty  of  a  vessel  to 
show  a  light*  On  the  very  last  occasion  when  I  was  favoured 
with  the  assistanGe  of  two  gentlemen. from  the  Trinity  House, 
it  was  determined,  in  the  case  o^ihe  '^  Fairy"  that,  in  the  river 
Meteey,  on  a  very  dark  night,  a  vessel  being  towed  up  to 
dcsrgets  Doek  should  have  shown  a  light.  That  was  an 
esceptMNi  to  a  general  rule.  Whether  there  is  such  excep- 
tion* on  the  present  occasion  I  will  not  positively  say,  because 
I  do  not  think  it  essential  to  decide  that  point.  The  charac-> 
ter  of  the  night  is  differently  represented  on  either  side.  On 
tfaa'part  of  the  Cape  Packet  it  is  alleged  to  have  been  star- 
light ;  on  the  part  of  the  steamer  it  is  said  to  have  been  a 
dark  night.  It  does  not  appear  to  me,  looking  at  all  the 
facts  and  circumstances  of  the  case,  that  it  was  a  very  dark 
night,  or  that  the  weather  was  very  peculiar  in  that  respect. 

As  the  Cape  Packet  did  show  a  light,  it  will  be  better, 
ptfrhaps,  to  consider  whether  she  exhibited  it  in  due  time. 
What  is  the  evidence  on  that  point  ?  You  have  heard  a 
great  deal  of  discussion  upon  Uie  contents  of  the  Protest 
vHiidi'  has  been  produced  on  behalf  of  the  Cape  Packet, 
and  it  is  said  that  its  representations  are  at  variance  with  the 
sttdement  subsequently  to  be  found  in  the  affidavits.  Let 
me  first  draw  your  attention  to  the  Protest  itself,  and  con- 
sider ^hat  is  its  true  and  fair  construction. 

It  is  said  that  the  Protest  is  the  first  document  in  a  cause,  ProteiCs. 
and  generally  made  receniijacto ;  but  it  frequently  happens 
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Ai*RM  la     that  it  uiiotmade  orAil  n,  liter  ^plftiad.'f^^ti^Ufiim'^ 
^^jjjjjj^      Protest  of  the  Qmadi^a^ntik,  iiiad6>iittil>tI1^7lAPilr3tiitf& 


ary ;  bat  it  ought  ta<be  niadtf  at'SbOB  M'pbMS^i^Mef^ 
circimutaiiees  oecumcL  The' V^meg^cf  th&€ifp^JfadM 
beara d«te  an. theS^th  Uefaahetiifkie  <di#0iMi8tlitidiir  ttifh^^ 
taken  plaoe  on  the  2  Ut  of  that  nMii0i»Aiwhkli  Mis  iiMM  *ll 
nsamnably  cooU  r.be  expeolecL  It  is  teM  thati  tht^' tNMM' 
onghtto  b&bonndby  thePmtegt»>  whsl««>a^  Mi ji"  b^  Its 
tennty  atid that ttnj ttatemein  Bub«equ€fi!tf yuueie  tiiittt  be 
oaat  aside^if  it  oantradicta  Ity  and  the  PrateM 'adhered  to. 
Now  I  dinent  from -that  doetrine  altogeiber/ltiid  ftf  VittiOtfA 
reaaons*  :  The  stateBDent  hi'  Un  Proteat  is  a  alateiiiient  gH«ft 
by<  unlearned  men«^an  tfai^instanbe^il  wMtnadelrf  tUl^^AttF 
alone ;  but  sometimes  it lrnitfddby<matfteni,vho*e  niaCj'iMd' 
cannot  be  expected- to  ba/very  exp^irt  in^relai^  Ihdi'^'attiiry 
clearly  before  Notaries  Public,  ttrho^  whatever 'nu^  b^llUJit 
merits  in  drnwing  a-dearoonieeative staftem^t^ I'hri^e^'fiiid 
display  that  merit  in  drawiag  a  Protest)  an^  both  file 'PrMetfSi 
in  this  case  are  rery  inarttficially  ^aim.  I  Yieih^'ciifi  trikiti 
whatever  be  thecasot  theaccoraey  of  a  Notaor^  PuMiGi»=6i^ 
the  exercise  of  his  judgment^  When  he  is  selecting  BUch^AdOi' 
as  he  thinks  right  to  put  in  a  ProtesU  He  mdy  tidt  be  kwWi' 
of  the  real  point  at  issne;  and  to  hold,  therefore;- -that  i' 
Protest  is  to  override  all  other  evidence,  would  be  to  leihibidrk 
in  a  course  of  downright  injustice. 

In  the  Protest  of  the  Cape  Packet,  the  parties  on' beard 
are  made  to  speak  first  as  to  the  c(4Hsion  :  ^  About  half- 
past  eleven  on  the  night  of  the  Slst  jnst.,  the  reasd  i>clhig' 
then  between  twenty  and  thirty  miles  off  the  land,  and  CMc 
harbour  bearing  N.  and  by  W.,  the  wind  being  about  E.&Bm 
with  strong  weather,  the  vessel  being  under  doablli^-f^efbd 
mainsail,"  and  so  on,  the  collision  took  place.  That  is  the 
v/tty  it  is  stated,  and  you  see  how  inartificially.  ItlStM'df 
taking  up  the  matter  chronologically,  it  commences  with  the 
coUtsion,  add  then  it  goes  on  to  state  the' facts  tftetwibe&i 
The  main  object  of  a  Protest  is;  to  support  demands  i^b^ 
the  Underwriters  or  Insurers;  it  has  no  referieliice  to  pro- 
ceedings in  this  Court.  A  Protest  is  of  gii^M  itklportsmbi^Stt 
salvage  cases,  because  there  the  paili^  Mike  the  1>eM^(^ 
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tbfiy  Cili^  agfonal  the  Under  writers.    The  j^pearere  gootttd 
^^^t.  '*  Beipg  th^^r  watohion  deck^  about  half  an  hour  pnM 
i;)f)|pi^,^  tbQtcsoUirion  and  striking,  they  saw  a  white  light^in 
ib^  rigging  of  a  vtssel,  which  they  afterwards  discovered  to 
fa^e.been.^  st^mneri  and  as  aoon  as  they  perceived  the 
•Uj^i|9n^r  upprop^hing  them,  and  being  then  about  iiVy  fii- 
ibfin}i^4>ffp  they  sheuted  and  hailed  the  steamer^  and  Barrett 
alf|o  held  up  a  lantern  and  light,  but  unavailingly ;  she  did 
1^  alter  her  course,  but  ran  into  and  strook  the  Cape 
f-ftckefm**,    Now  it  is  ^rtainly  true»  on  the  first  blush,  that 
dlii  staiement  would  represent  that  the  steamer  was  not  dia^ 
cmrered  until  she  was  about  fifty  fiithoms  oSi  that  they  then 
stigruted  and  hailed*  and  held  np  a  light*  ail  at  the  same 
imMBnent.    It  appears  to  me  that»  althoogh  due  deference  is 
I9  be  paid  to  this  Proteat,  yet^  if  you  diink  the  statement 
aobsfaquenUy  made  is  a  more  correct  one,  you  are  fully  at 
IHicsrty  so  to  consider  it«  notwithstanding  the  apparent  con-* 
flision  between  the  two.     It  appears  to  me  exceedingly 
doubtful  whether  or  not  these  persons*  whatever  might  have 
fafsen  the  opinion  of  the  Notary*  intended  by  these  words  to 
diQQbure  that  all  these  circumstances  were  exactly  contempo- 
r||iepus«    That  they  were  so  is  against  all  probability,  and  I 
do  not  think  it  is  likely  that  they  would  have  made  such  a 
a^fUieipent.     Bat  be  that  as  it  may*  let  us  look  at  the  evi- 
dence.   They  say  that  they  held  up  a  signal  lantern  for  seven 
or.  eight  minutes.    That  is  disputed,  and  it  is  said  that  it  was 
ofdy  ^wo  or  three  minutes.   They  then  say  that  the  OsmanH 
caipe  atem  on^  find  struck  the  schooner  amidships  on  the 
la^Vo^vd  side-;  and  there  is  an  end  of  all  that  was  done  on 
the^part  of,  the  Cape  Paekel,    What  ought  the  Cape  Packet 
tfi,.ha«[e  done?     First,  it  is  said*  there  was  not  a  good  look- 
Qi||*    I  ^ee  no  reason  to  conclude  that  she  had  not  a  snffi«- 
G^nf^  look'vout*    Then,  it  is  said  she  did  not  show  a  light 
u^^  thipee  minutes  before  the  accident.     According  to  the 
8te|LjBaii9Ui(t  on  *behalf  of  the  Oemanli,  she  did  show  a  light 
t^^^i^inulb^,  before  the  actual  collision,  and  the  quescifxn 
1^^V:)'^^  ^^cith^  even  tltco  she  did  not  show  a  light  in  suffi- 
q^l^.j^ple,{^, because,  if  you  should  be  of  opinion  that  three 
n)j||}i)t4^,f|ira|i:Su^(;ient  tiiine^if  there  was  a  due  regard  to 
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Questions. 


4a4iia».    L«(  «#.fe«Ao^  th^^Ha^.  ,.,„  ^^^  ,,^^,  ^^i  ai 

«wive  •'«loc)i««jf .  tit*  499Mu(4W«.fli>#^fti1^ralARj»fl|e 

Protest  on  behalf  of  the  Oimtmtifi„if{^,iftf^ig  i^ltl^ 
night  was  very  dark,  goes  on  to  say,  "  a  sail  was  obsemd 
on  our  lee  bow,  apparently  *t*'^j|l'Jg||ffflyffl\fMfcjy4  ^ 

y«^.be(an  .V),eryr.9f^,7Q^7,,»4^itiH^|!q]^tfiniiL)' 

fessei.;'  wby^Kit^,  ^,.m>t^%Rvi^mpm,jrm 

jb«ii,t  lights.  XbcB,  *%'J«WWM?9ftWra^^^ 
this  unfortunate  co11U><id*  and  stated.  jUyit  tot  UfMuMe 
UP  for  Cork»  the  Prot^^  proc^ds:  /<  Vinben  ..the  iCw 
Packet  was  first  observed  on  our  lee  bow,  as  befort  lUleA 
we  were  heading  S.S.E.,  under  steam  and  fore  aoo  alt  MiU 
and  going  at  the  rate  of  not  more  than  frotja  Qy;e  Uf  fin  tad 
a  half  knots.*'  I  think  I  have  said  enough  to  joanty  nj 
observation>  that  we  roust  not  be  led  ajtogetb^  bjr  tlbfi  Piro- 
test.  They  saw  her,  according  to  their  ttatementy  before 
they  saw  a  light;  they  saw  that  tiie  waa  ittandktfi'ti^  the 
N.£^  and  orders  were  given  to  put  the  helm  to  ptMf^ 
stop  the  engines*  which  was  immediately  done.  They  mJ 
that  the  steamer  began  to  pay  off,  but  the  CqM  PmU 
came  on  with  much  force,  being  close-hauled,  ami  that  the 
collision  arose  in  consequence  of  her  so  coming  athwtft 
her  bows. 

Now,  gentlemen,  you  will  consider  whether  all  was  done 
that  could  be  done,  and  with  due  expedition ;  or  whether, 
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•iipiMMfH^'tM^  ertgfnes  liad  been  stopped,  it  is  possiUe  that  Apkk.  TC 
'dbicft  a  'colliddi^  as  tUs  could  have  occarred,  and  wifli  a  fbroe  f)mML 
ikiBt  Ikit  otfy  lent  the  Cape  Packet  to  the  bottom,  bat  stim 
in  the  bows  of  the  steamer.  If  tiie  engines  had  been 
'  i^opped/ there  woald  have  been  a  great  dimhration  of  the 
'jfMi'ir  ^rfOr  which  the  blow  was  struck.  With  r^^  to  the 
ite  tt  which  the  OsmanH  was  going,  and  whether  it  was  safe 
or'lio^  I  must  lesire  that  to  jromr  oonsideratioD.  The  qnes- 
tlon,  then,  wttl  he,  whether  yoa  connder  the  Cape  P^ket 
toUatte  in  akij  df  the  drcottstances  set  forth  in  the  plead- 
frtgs  and  commented  upon  by  Counsel ;  or  whether  3f<ou 
drink  the  dnumU  wlu  to  bkme  for  not  haTing,  with  greater 
ieicp^don,  adopted  thiose  measures  which  were  requisite  in 
wdct'  to  airoid  ttte  accident 

CArr£tS  WeLLBAKX.  Onaiov. 

We  are  obliged  to  limit  our  judgment  in  this  case 
to  two  ftcts  in  dispute— the  speed  of  the  Osmanlh  snd  the 
tine  that  dipsed  between  thtf  period  when  she  first  per- 
diw&d  the  lSght»  and  the  collision.  The  Osmanli  was  running 
utider  both  sails  and  steam,  about  six  knots  an  hour ;  three 
minutes  elapsed  from  the  time  when  she  first  perceived  the 
light  of  the  Cape  Packet^  and  three  minutes  was  enough  to 
enable  the  steamer  to  wear.  The  steamer  is  to  blame,  and 
the  other  not. 

Pee  C0BIAM.  JlTDGMirilT. 

I  pronounce  for  the  damage  done  to  the  Ciipe 
Paekeip  and  dismiss  the  cross  action^  with  costs. 

Vncitmt^F.  Ckrkaaih  for  the  dtp*  Packtif    TVMf,    for  the 
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9nd  Sen.  ApRIL  23. 

Articles  The  Oppicb  op  the  Judge  promoted  by  Cooper  v, 

in  Holy  Orders,  DoDD. — Cause. — This  was  a  proceeding,  under  the  68th 
under  tlie  68th  Canon,  by  Letters  of  Request  from  the  Lord  Bishop  of  Ely, 
fusing  'to  bury  P»*oTOoted  by  Mr.  Charles  Henry  Cooper^  the  Coroner  for 
the  corpse  of  Cambridge,  against  the  Rev.  Edward  Dodd»  B.D4,  Vicar  of 
(convCTitent"*'^  Saint  Peter,  Cambridge,  for  having  reftiaed  to  bury  in  the 
warning  having  churchyard  of  that  parish  the  corpse  of  a  parishioner  when 

ibre^,  ^  on**  the  *P1^'^  ^^  ^^  ^^*^  behalf,  after  convenient  Warning  given 
ground  that  the  him  thereof.     The  Decree  issued  from  this  Cocot  on  tb« 
dfe^^  stau  ^^^^  February,  1849,  and  was  personally  served,  bat  no 
of  intozfcation,  appearance  being  given,  on  the  2nd  May  the  Court  pro- 
Sentence"  sus-  "®""^^  ^'*-  I^odd  ^n  contempt  for  not  appearing«  and  a 
pension    for    Decree  to  see  proceedings  issued  and  was  personally  served; 
three  months.   ^^  appearance  being  given,  in  Trinity  Term,  Articles  were 
brought  in,  and  the  Court  assigned  to  hear  on  their  admis- 
sion,  whereupon  Mr.  Dodd  appeared  in  person^  ernderPM)- 
test,  which,  when  subseqnenUy  extendedy  was  wtheibBoetf 
ing  form : — 

Cathedral  Hotel,  St.  Paul's,  London,  June  9th,  1849L 
Understanding  that  the  Official  Principal  of  the  Court  o^  Arches 
has  pronounced  me  in  contempt,  for  not  complying  with  a  pri- 
mary Citation,  I,  the  undersigned,  deny  hii  jurisdiction  and  riglit 
to  do  so. 

I  ask,  very  respectfully,  why  am  I  cited  Mil  of  ^  pr4pir  dUcsfr, 
thatof  £lyl 
Is  it  because  of  Letters  of  Request  on  the  partoflhe  Bitbip?  ■  ■ 
Then  on  what  does  the  Bishop  ground  hta  said  l^sitarp  2 
Is  it  on  the  (so  called)  68tb  Canon  of  1603  ? 
Now  I  protest  and  declare 
that  the  (so  called)  68th  Canon  is  bad  in  law  and  in  religipp^ 
that  the  Letters  of  Request  are  bad  in  law  and  equity; 
that  the  primary  Citation  also  is  bad  in  law/knd^th'al^  conse- 
quently, the  Decree  of  Contempt  is  null  and  vdWj  •    '      ' 

and  that  all  proceedings  depending  upon  It  itt^,'ttri^  Will  lie,b^ 
would  be,  utterly  unlawful  and  invalid.  '  •  n.    » »>^  ;■  i- 
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And  I  claim  for  my  defence  and  vindication  the  laws  of  the     April  23. 
realm,  whether  secular  or  otherwise,  each  and  every,  and  particu-       Coopa-  v. 
larly  the  QueflQ^IMl)4ltyVEticiiesiutkal'La(w,'atf  distinguished        Dodd, 
from  the  law  and  practice  of  the  Arches  Court. 

And  more  particularly  I  claim  the  Statutes  and  the  Canons 
hereinunder  mentioned  or  implied,  to  wit : 
^istlen.  8/c.  9* 
25  R^.  8,  c.  19. 
'■    ^  Hen.  d,  c.  21,  s.  1,  with  16  Ric.  2,  c.  5. 
'GttionB  and  Ratification  of  1603. 
Ratification  sod  Canons  of  1640. 
(The  valid  OanMw  for  their  validity,  and  the  invalid,  onlawfnl 
aam  for  their  int^tion.) 

Not  debarring  myeelf  from  any  available  sources  of  authority 
ao4  ii^ormation. 

The  jurisdiction,  then,  and  the  exercising  of  it,  being  impugned, 
as  unlawful,  it  is  submitted  respectfully  to  the  Official  Principal 
for  Ills  consideration,  whether  our  law  permits  any  man  to  h^ 
jndge  tn  Iris  owii  cause,  seeing  that  (he  Decree  of  Contempt  must 
be  Am  prokimtkctd  tipon'before  the  suit  can  be  proceeded  with. 

Edward  Dodd,  B.D. 

'\r.  ■  •  :  ■  ■ 

TUB-^Bo^ef^  at  itatement,  the  relevancy  of  the  matters    1849. 
ooBtMDcd  Acreiii  being  simply  denied  by  the  Proctor  for  ^^^*  ^* 
the  Promoter,  came  on  for  argument. 

Mr.  Dodd,  in  person,  supported  his  Protest— By  the  6th 
section  of  25  Hen,  8,  c.  19,  the  68th  Canon,  when  made,  was 
iUc^l ;  it  was  repugnant  to  the  conomiion  law  of  the  Church 
and  A>t  the  realm*  The  Judge  of  this  Court  renders  him- 
adf  liable  to  punishment,  under  the  94th  Canon,  for  citing 
a  par^  «at  of  Mb  diocese ;  the  Judge,  therefore,  has  an 
interest  in  this  case.  By  the  68th  Canon,  every  person  not 
denofHMsed  excommunicate  majori  excommunicatione  has  a 
right  to  Cfarxitiatt  burial ;  whereas  there  are  many  persons 
not  8o  denounced  whom  it  would  be  very  improper  to  bury 
with  the  words  naed  in  the  Book  of  Common  Prayer,— 
infideh  and  blasphemers.  The  Canon,  therefore,  commands 
that  which  ia  impious  and  profane.  What  was  bad  origin- 
ally, cannot  be  made  good  by  custom.  The  Canons  of  1603 
have  not  the  sanction  of  the  Church,  as  such.  The  139th 
Canon  declares  that  the  National  Synod  ia  that  which  ex- 
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AtMiL  %{.  presses  the  voice  of  the  Church  of  Hn^mtA^f  fh^9MPemm 
Caimm  t  ^  ^^  ^  voice  of  s  Synod,  and  does  mK  cgpWsfc  the'tive 
i>oc2i  voioeof  theChvrch  of  Ei^land;  it  was  maq^  bf  tbePro- 
▼incial  Synod  of  Cmntmibmrj,  but  rejected  iiy  that  o£  York 
in  the  firat  hislance,  end  no  Aiddrietiop  was  jMreHint  at  the 
Synod.  The  Canons  of  1608  had  the  royal  MQcot  in  the 
King's  Parliamentary  Supremacy  oidy«  not  hk  GoouBon  Liw 
Supremacy.  Under  the  12th  Canon  of  IMO,  the  IKdiop  is 
precluded  from  giving  these  Letters  of  Request ;  he  shoakl 
have  heard  the  case  in  person ;  the  Canon  commands  it,  and 
the  Clergy  Discipline  Act  does  not  prohibit  It* 

Dr.  Haggardt  oontnL — The  Protest  rests  on  two  grounds : 
ist,  that  this  Court  has  no  jurisdiction  ;  2ndly9  that,  if  it 
has  jurisdiction*  the  Judges  through  an  error^  is  inawipetcnt 
to  proceed  in  the  ease.  Neither  of  these  objections  ii  sus- 
tainable. Hie  defendant  contends  that  the  Canons  of  1603  do 
not  bind  him  ;  that  those  of  1640  are  more  binding ;  bat  he 
has  adduced  no  authority,  and  that  of  Aylift  is  against  him. 
The  Sutute  of  Victoria  (the  Clergy  Disdpline  Act)  givo 
the  Court  jurisdiction  in  this  case.  The  refusal  to  bury  a 
corpse,  after  convenient  warning  given,  is  afi  ecdesiasdcsl 
offence,  and  the  party  offending  may  be  proceeded  ag^tut 
in  this  Court.  Kewtp  v.  Wickeg.*  MaHua  ▼•  EkoUA 
Titckmank  v.  ChapmatuX    Nuru  v*  Hauloive.i 

Dr.  Bayjvrdj  on  the  same  side. 

Nov.  la  The  Court  overruled  the  Protest,  holding  that  there 

was  no  doubt  as  to  its  jurisdiction ;  that  the  Canons  of 

1603,  although  not  binding,  propri&  vigore^  on  the  hdtj, 

do  bind  the  clergy ;  that  the  Canons  of  1640  never  had  any 

.  binding  authority  in  these  Courts;  that,  nndeth  iheChrgH 

Discipline  Act,  the  Bishop  of  Ely  had  a  disct^on  to  heir 

the  matter  himself  or  to  send  it  to  this  Court,  and  that  be 

having  exercised  that  discretion,  and  the  Letters  of  ftequest 

■'  having  been  sent  and  accepted,  there  oonld  hf  no;dott))t  that 

the  Court  was  duly  in  possession  of  the  caMse.-  -  - 

Mr.  Dodd^  in  obedience  to  the  assignation  of  the  C4wrt, 

♦  3  Pbill.  26k  f  2  feurt.  69«L 
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,«p|Mft$ilfA»bloluU)j{  bj^  Proctor^  apd  Articles  were  admitted     April  83. 
•whbotit^pp^i^itipOf  pleading  as  follows: —  Cbm^v 

' "  V;-^^:  fllai  Mi*.  Dbdd,  on  the  24tb  July,  1844,  Wat  coUated  and       ^' 
'^i^i^ttiBd  to^  th^  Ylearage  of  Saint  Gika  with  Saint  Peter»  Cam- 
tiAdge^'il^  ttid  ricsrag^e  compriting  two  separate  benedces^  and 
'liaWag  ^sepavau  ahorchcs,  aad  that  on  the  dOth  and  3lstX)ecein- 
ba#,  1846^  he  waa  and  still  continued  vicar  of  the  said  vicarage 
and  tMirish'tehnechi  and  as  such,  and  as  a  priest  in  Holy  Orders 
.si  ihe  Chui^  of  England^  he  is  obliged  to  observe  the  laws, 
.p^ons^  and .  constitutions  ecclesiastical  of  this  realm.    4.  Pleads 
the  Clergy  Discipline  Act,  and  the  68th  Canon.    5.  That,  on 
the  26th  December,  1848,  William  Stutes,  a  parishioner  of  the 
said  parish  of  Saint  Peter,  was  found  dead  therein;  that  the  ver- 
dict of  the  Coroner's  Inquisition  declared  that  be  ''was  found 
drowned  and  suilbcated  in  a  certain  ditch  there  situate,  no  marks 
of  violence  appearing  on  his  body ;  but  how  or  by  what  means  he 
beetfme  drotmed  or  snffeoated,  no  evidence  thereof  doth  appear 
to  Uie  joran ;"  that,  pursuant  to.the  Act  6  &  7  Will.  4,  c.  86,  an 
•ordir  for. burial  was  given  by  the  deputy-coroner  on  the  28th, 
and  Mivered  on  the  same  day  to  Mr.  Dodd,  who,  after  reading 
the  order,  returned  it»  saying,  *'  he  should  decline  to  receive  it, 
mdess  the  coroner  would  send  the  depositions  and  the  verdict;*' 
and  on  the  following  morning  he  repeated'  such  declaration,  add- 
ing, ''unless  the  depositions  and  verdict  were  supplied  to  him,  he 
would  not  allow  the  body  to  be  taken  into  the  church,  nor  read 
the  Funera!  Service.'*    6.  That,  on  the  29th  December,  Elizabeth 
Stutes,  wife  of  John  Stutes  (son  of  the  deceased),  informed  Mr. 
Mdd  that  he,  John  Stotes,  wished  hia  father  to  be  buried  on  the 
*  -  Sunday 'foUowing,  at  two  o'clock  in  the  afternoon,  at  Saint  Peter's 
MOhiBvhyaidj  that  upon  Mr.  Dodd  telling  her  that  he  did  not 
J   ifatnbhaeoiilAiwry  hinv  ^d  upon  her  inquiring  the  reason,  he 
^yg^l/^ILfdtt"  l^^W^  ^^  ^^  ^  ^  ^^^^  ^^  intoncation.'*    7.  That,  on 
,j^.  &ji^rdf^y,,.t]ie,^th  December,  the  said  John  Stutes  informed  Mr* 
,  Dodd  that  he  wished  his  father  to  be  buried  the  nert  day  ih  the 
.   cnnrifl^  tHat  a  grave  was  ready;  that  in  tlweooraeof 

^^tta^intervleWwith  yohn^Stutite,  Mr.  Dodd  read  > to  him  portions 
"^ir^V^tiHa!  Service,  and  told  him  that  '<be  ooiddnot.raadauch 
service  over  the'rsnuiibs  of  hie  father,  either  at  thai  or  any  other 
'''ttkner  tier  bury  him/as  he  had  died  intoxicated,"  adding,  *'  Why 
do  you.  ^ot  go  to  the  Dissenters  ?  they  are  not  so  scrupulous;" 
that  John  States  informed  him  that  if  he  (Stutes)  could  get  a 
grave  dug  at  the  Cemetery  he  would,  rather  than  the  body  should 
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April  23.  remain  unburied,  as  it  was  cbaDgiog  reiy  fiist;  )>i](Vi4)MrM,bfi 
'*~^  coold  not  get  the  grave  there,  he  should  expect  the  vicar  wpiil4 
r^^  '  bury  him  at  the  time  fixed ;"  that  on  the  next  momibg  (Sunday, 
the  3 let),  John  Stntes  bslw  Mr.  Dodd  at  half-past  eSgftt  o'dock, 
and  told  him  that  ^he  could  not  get  a  gram  in  ttie  Cemetery  on 
that  day,  and  that  there  was  no  altemotiye  hvtt  tliat  Ae  Iratid 
must  take  place  in  the  churchyard  on  that  day,  and  that  he  afaoold 
expect  hii  father  to  be  buried  there,  according  to  tiie  fomw  el  the 
Church  of  England/'  adding,  that  ^'relatives  and  other frianda 
had  come  from  a  distance,  and  could  not  atop  beyood  it,  and  that 
the  body  was  so  offensive  that  the  house  waa  scarcely  bearablei'' 
8.  That,  on  Sunday,  the  Slat,  both  before  and  after  Morning  Sar* 
rice  at  the  Church  of  Saint  Peter,  notice  waa  given  to  Mr.  Dodd 
of  the  desire,  on  the  part  of  the  fomfly  of  the  deceased,  that  be 
should  be  buried  at  or  about  two  o'clock  in  the  afternoon  in  the 
grave  that  day  prepared  for  his  remains  in  the  chnrdhyard  of  the 
parish  of  Saint  Peter,  and  that  Mr.  Dodd,  on  the  occaaion  of  those 
separate  notices,  declared  that  *'  he  would  not  bury  him."  9.  Thai 
the  corpse,  accompanied  by  the  friends  of  the  deceased,  was,  it 
the  time  intimated,  brought  to  the  said  church,  and  placed  on  the 
bier,  near  to  the  door,  which  was  found  t^  be  closed,  and  it  so 
remained  closed  for  upwards  of  an  hour,  during  which  John 
Stutes,  the  son,  and  the  other  friends  of  the  deceased,  remained 
waiting  for  the  burial  of  the  corpse ;  and  that,  after  the  expiration 
of  that  period,  John  Stutes  and  the  other  friends  of  the  deceased 
returned  back  with  the  corpse,  which  was  interred  in  a  Cemetery 
on  the  following  day. 

March  5.  jf^^  Haggard  and  Dr.  Bayford^  for  the  Promoter,  sub- 

mitted that  all  the  necessary  facts,  including  the  convenient 
warning  and  the  refusal,  were  distinctly  proved,  and  that 
the  excuse  alleged,  that  the  party  deceased  bad  died  ia  a 
state  of  intoxication,  was  no  justification  of  a  refusal  to  bflucy 
the  corpse ;  citing  Todd's  Case.* 

Dr.  Addams,  for  the  Defendant. — The  proceedings  in  tiiis 
case  are  null  and  void  on  various  grounds.  I,  They  bai? 
been  coram  non  judice.  The  preferment  held  by  M^PQ4d 
is  one  of  which  the  Bishop  of  the  diocese  is  the.patroOr .  THk}- 
Clergy  Discipline  Actf  directs  that,  in  such  a  case,  tb^  4xcil- 
bishop  is  to  act  in  his  stead,  who  should  liave  h^  tb6  optioo 

*  3  Notes  of  Ca.  Supp.  li.  f  3&4  Vict.  c.  6^  8.  21. 
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df  doing  the  acts  directed  to  be  done  by  the  Bishop  before 
the  case  was  sent  here  by  Letters  of  Request,  and  the  Arch- 
Inshop  might  then  have  pronounced  a  less  sentence  than 
stispeiision,  which  this  Court  is  compelled  to  pass,  under 
thejCanon.  2.  There  is  no  proof  that  Mr.  Dodd  is  Vicar  of 
St«  Peter's.  3.  The  Articles  do  not  impute  any  offence  to 
Mr.  Dodd  on  which  a  sentence  can  be  founded.  The  simple 
refttial  to  bory  is  no  offence  under  the  Canon,  which  requires 
convenient  notice,  and  although  the  heading  of  the  Articles 
alleges,  ^  after  convenient  warning  given  you  thereof/'  the 
antecedent  is,  not  the  corpse  being  brought  to  the  church- 
yard,  but  "  when  duly  applied  to  on  that  behalf/*  and  the 
deficiency  is  not  supplied  by  the  body  of  the  Articles.  In 
a  criminal  plea,  charging  an  offence  under  a  particular  Sta* 
tote,  you  must  so  lay  the  offience  as  to  bring  it  within  the 
Statute*  The  plea  should  negative  all  the  exceptions,  and 
expressly  aver  that  the  party  deceased  was  not  fdo  de  se^ 
nor  excommunicate,  nor  unbaptised.  Phillipps,  Ev,^  Hex 
Y.  Jerrw.t  The  notice,  to  be  convenient,  or  competent, 
iDiM  have  been  given  by  a  person  competent  to  give  it,  and 
Stiltes,  the  son,  says  he  did  not  give  notice. 
lyr.  A«  PhSlimore,  on  the  same  side. 


Atril  83. 

Cooper  v. 

Dodd, 


Sir  H.  Jenner  Fust.  April  22. 

(After  stating  the  proceedings  in  the  cause.)  The  ^ *"*«••■"''• 
Court  has  thought  it  necessary  to  state  these  proceedings 
with  tome  particularity,  because  the  cause,  beginning  at  the 
cofltttnencement  of  1849,  has  been  protracted  until  now,  and 
it  appeat^  that  the  delay  has  been  in  some  measure  in- 
creiMd  by  the  want  of  appearance  on  behalf  of  Mr.  Dodd, 
and  by  his  subsequently  appearing  under  Protest^  ithich 
wsM'ir^ecf'^t  l^gth,  and  overruled. 

ItHit  pirbceedihg  is  under  the  68th  Canon,  which  inflicts 
the^ehkhy'of  suspension  for  three  months  upon  a  minister 
whd  fefu^es  to  bury  the  corpse  of  a  parishioner  which  shall 
be  Ih^^dght  to  the  churchyard,  according  to  the  form  set 
forttr  W  thte  llck)k  of  Common  Prayer,  convenient  notice 


♦  1  V*oI.  c.  7,8.4. 
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ArmiL  83.  having  been  given  to  him  before,  unless  H  dioald 
Q~^  that  the  party  deceased  was  under  sentence  of  die  Oreatet 
Dodi.  Excommunication  for  some  grievous  sin  unrepcntsd  oC 
But,  aoccHrding  to  the  Rubric,  there  are  two  other  cssss  in 
which  the  Service  is  not  to  be  read,  namelj,  where  the  per- 
son is  unbaptised,  or  where  he  shall  have  laid  violent  hsnds 
upon  himself.  The  question  is,  has  Mr.  Dodd  so  conducted 
himself,  in  refusing  to  bury  the  corpse  of  this  person,  as  to 
have  incurred  the  penalty  of  the  Canon  ? 

It  will  be  proper  to  consider,  in  the  first  instance,  some 
of  the  objections  taken  to  the  jurisdiction  of  the  Court,  snd 
the  form  and  substance  of  the  Articles. 
Objeetioiis  to  The  first  objection  goes  to  the  very  root  of  the  whole  pro- 
tbejimsdictioB.  ^g^^ng^  xhe  cause  is  brought  here  by  Letters  of  Reqaeit 
ftom  the  Bishop  of  Ely,  who  is  patron  of  the  Benefice^  of 
which  Mr.  Dodd  is  the  incumbent,  and  unless  power  if 
given  by  the  Act  3  &  4  Yict.  c  86,  this  Court  has  no  joiii- 
diction  to  entertain  the  suit* 

(After  reading  the  first  twelve  sectiona  of  the  Sutute.) 

These  sections  refer  to  the  proceedings  either  before  the 
Commission,  or,  after  the  issuing  of  the  Commission,  at  die 
hearing  before  the  Bishop  himself  But  the  ISth  provides 
that  the  Bishop  may,  if  he  think  fit,  send  the  case  in  tbe 
first  instance,  before  a  Commission  of  Inqviry  is  issued,  or 
after  the  Commissioners  shall  have  made  their  report,  by 
Letters  of  Request,  to  the  Court  of  Appeal  of  the  province, 
to  be  there  heard  and  determined.  There  is  nothing  cooh 
pulsory  upon  the  Bishop ;  he  has  the  option,  and  is  at  pe^ 
feet  liberty  to  adopt  which  course  he  thinks  proper. 

If  the  Act  had  stopped  here,  there  could  be  no  doubt  of 
tbe  right  of  the  Bishop  to  take  the  course  he  deemed  bcK 
adapted  to  the  circumstances  of  the  case, — to  hear  it  him- 
self, or  to  send  it  to  this  Court  to  be  heard.  But  by  the  Mch 
section,  where  the  Bishop  is  the  patron  of  the  Living,  be  it 
prohibited  from  doing  any  Act  save  that  of  sending  the  csie 
by  Letters  of  Request  to  the  Court  of  AppeaL  It  is  opoo 
the  construction  of  this  section  that  the  Court  has  been 
called  upon  to  pronounce  that  it  has  no  jurisdiction  in  this 
case. 
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...XhiB  ^tfj/btidon  was,  in  fact^  urged  by  Mr.  Dodd  person-  Apail  23. 
alljr  wbep.  his  Protest  was  argued^  and  the  Court  was  of  q^  ^  ^ 
opioiop  )Lbat  the  objection  could  not  be  maintained ;  for  the  Dodd. 
Act  by  express  words  saves  to  the  Bishop  of  the  diocese, 
patron  of  the  Living  of  which  the  party  accused  is  incum- 
bent the  right  of  sending  Letters  of  Request :  **  That, 
irh^A  any  act,  save  sending  a  case  by  Letters  of  Request  to 
the  Court  of  Appeal  of  the  province,*' — saving  the  right  of 
the  Bishop  to  that  extent,—'^  is  to  be  done,  or  any  authority 
is  to  be  exercised,  by  a  Bishop  under  this  Act,  such  act  shall 
be  done  or  authority  exercised  by  the  Archbishop  of  the 
province,  where  the  Bishop  who  would  otherwise  do  the 
act  or  exercise  the  authority  is  the  patron  of  any  preferment 
held  by  the  party  accused."  If  this  be  not  the  meaning  of 
the  words,  **  save  sending  a  case  by  Letters  of  Request  to 
the  Court  of  Appeal,"  they  have  no  meaning  whatever.  I 
am  clearly  of  opinion,  as  I  was  when  the  Protest  was  argued 
by  Mr.  Dodd,  that  this  objection  cannot  be  sustained ;  that 
the  Bishop  is  at  liberty  to  send  the  case  here  by  Letters  of 
Request,  although  he  is  patron  of  the  Benefice  of  which  the 
party  accused  is  the  incumbent. 

It  is  said,  this  is  a  hardship  upon  the  party.  It  possibly 
may  be  so ;  but  I  cannot  go  out  of  the  words  of  the  Act,  by 
which  a  general  power  is  given  to  the  Bishop  to  send  the 
case  here  by  Letters  of  Request  The  Archbishop,  it  is 
said,  might,  if  he  had  had  an  opportunity  of  exercising  juris- 
diction, have  admonished  the  party,  who  might  have  sub- 
mitted to  his  authority ;  and  he  is  deprived  of  this  opportu- 
nity by  the  case  being  sent  at  once  by  Letters  of  Request  to 
this  Court.  But  the  Bishop  is  not  required  to  give  the  Arch- 
Uahop  the  discretion  of  proceeding  to  hear  the  case,  or  to 
seqd  it  here  by  Letters  of  Request ;  it  is  his  own  discretion 
be  jb  to  exercise.  And  even  if  the  case  had  gone  to  the  Arch- 
bishop* '^^  proceedings  were  commenced  before  him,  the 
Archb^hop  could  not,  under  the  6th  section,  without  the 
CQQffQt  of  thje. party  proceeding,  inflict  any  other  sentence 
tiuui  tbat  which  the  law  prescribes  for  the  offence  imputed 
tO'the  party. 

Another  objection  taken  is  to  the  Citation, — an  objection 
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April  23.     which  was  also  taken  by  Mr.  Dodd*  when  he  argned  the 
^  question  of  Protest,— namely,  that  he  was  not  rightly  de- 

Dodd,  *  scribed  in  the  Citation,  for  that  Saint  Peter's  is  not  a  Vicar- 
age, but  a  Perpetual  Curacy.  I  have  already  observed  that 
no  Allegation  has  been  given  in  on  behalf  of  Mr.  Dodd,  and 
there  is  no  evidence  before  the  Court  as  to  what  the  predss 
nature  of  the  Benefice  of  Saint  Peter's  is.  But  Mr.  Dodd  i$ 
cited  as  Vicar  of  the  Parish  Church  of  Saint  Peter's ;  he  has 
appeared  in  that  character  to  the  Citation,  and  there  is 
nothing  before  the  Court  which  would  show  that  Saint 
Peter's  is  not  a  Vicarage ;  on  the  contrary,  it  would  seem 
that  it  is  a  Vicarage,  so  far  as  the  proceedings  in  the  cause 
go.  The  instrument  of  his  Collation  states  that  it  is  to  **  the 
Vicarage  of  Saint  Giles  with  St.  Peter's,  in  Cambridge ;" 
and  it  is  proved  that,  from  that  time  (1844),  h«  was  oonii- 
dered  as,  and  that  he  performed  the  duties  of,  incambent 
of  Saint  Giles  and  Saint  Peter's.  Mr.  Gallagher,  derk  to 
the  secretary  of  the  Bishop  of  Ely,  infers  (whether  right  or 
wrong)  from  the  instrument  of  Collation,  that  Saint  Peter's 
is  a  Vicarage  as  well  as  Saint  Giles's.  It  is  dear  that  the 
Benefice  of  which  Mr.  Dodd  is  incumbent  consists  of  two 
parishes,  separate  and  independent,  except  so  far  as  forming 
one  benefice ;  they  have  separate  churches,  separate  burial- 
grounds,  and  separate  officers.  I  am  of  opinion,  upon  this 
ground,  that,  Mr.  Dodd  having  been  inducted  as  Vicar  of 
the  parish  of  Saint  Peter's,  and  having  appeared  to  the  Cita- 
tion,r-there  being  no  plea  on  his  part  setting  forth  that  the 
parish  was  wrongly  described,-— this  objecUon  cannot  be 
maintained. 

Other  objections  were  raised,  one  of  which  was  that  the 
Articles  should  have  alleged  that  the  party  deceased  was 
not  excommunicate ;  that  he  had  been  baptised ;  and  that 
he  had  not  laid  violent  hands  upon  himself.  No  case  vas 
referred  to  in  this  Court,  in  which  it  has  been  held  to  be 
necessary  that  the  Articles  should  contain  these  averments* 
Reference  was  made  to  proceedings  under  the  Game  Laws, 
in  which  it  is  necessary  that  the  want  of  qualification  to  kill 
game^shall  be  specified  in  the  information  before  the  magis- 
trates.    But,  even  supposing  that  Uie  proceedings  at  Com- 
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mon  Law  were  to  govern  this  Court,  there  is  this  material  Apkil  23. 
(liflTerence:  that  is  a  summary  jurisdiction  given  to  justices  ^ 
to  inflict  a  penalty,  and  in  order  to  bring  parties  within  Dodd. 
that  jurisdiction^  it  is  necessary  that  the  proceedings  should 
show  that  they  were  not  exempt  by  possessing  qualifications 
to  kill  game.  But  in  this  instance,  there  is  a  general  obliga- 
tion upon  a  Minister  of  a  parish  to  read  the  service  of  the 
Church  over  the  dead  body  of  a  parishioner,  except  in  cer- 
tain cases.  To  bring  a  person  within  the  summary  juris- 
diction of  the  magistrates,  the  qualifications  must  be  nega- 
tived ;  but  it  is  not  necessary  to  negative  the  exceptions 
here;  it  is  for  the  party  proceeded  against, — if  any  defence 
is  to  be  set  up,  that  the  deceased  was  excommunicated  (sup- 
posing this  to  attach  after  the  Statute),  or  that  he  was  un- 
baptized,  or  had  laid  violent  hands  upon  himself, — to  make 
out  this  ground  of  defence  to  the  charge. 

-    1  hold,  therefore,  the  jurisdiction  of  the  Court  to  be  esta-     The   joris- 
blished  beyond  all  doubt ;  that  the  appearance  of  Mr.  Dodd  ^|?^*^^   *«*•" 
to  the  Citation,  as  the  Vicar  of  Saint  Peter's,  in  which  cha- 
racter he  is  cited,  is  sufiicient,  there  being  no  plea  that  the 
description  is  erroneous;  and  that  it  is  not  necessary,  in 
proceedings  in  this  Court,  to  negative  in  plea  the  excep- 
tions,— that  the  party  deceased  was  unbaptized,  or  excom- 
municate, or  had  laid  violent  hands  upon  himself. 
(After  reading  the  substance  of  the  Articles.) 

I  am  of  opinion,  that  the  offence  imputed  to  Mr.  Dodd  is     An    oflTence 

alleged 
sufficiently  stated  in  these  Articles  to  entitle  the  Promoter      '^    *  « 

to  proceed  against  him,  and  establish,  if  he  can,  the  facts 
there  alleged;  and  if  they  shall  be  established  by  evi- 
dence, the  Court  will  hold  that  Mr.  Dodd  is  brought  within, 
and  subject  to  the  censure  of,  the  68th  Canon  ;  and  this 
brings  me  to  the  consideration  of  the  evidence. 

There  are  some  facts  which  are  beyond  dispute.  It  is 
quite  clear  that  Mr.  Dodd  was  the  Minister  of  this  parish 
where  this  person  died,  and  at  the  time  when  application 
was  made  to  him  for  the  burial  of  the  corpse.  It  is  quite 
clear  that  the  deceased  was  an  old  inhabitant  of  the  parish, 
and  it  is  proved  that  he  was  a  member  of  the  Church  of 
England.    It  is  also  established  that  the  deceased  was  found 
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suffocated  in  a  ditch,  according  to  the  Verdict  of  the  Jury, 
which  is  prefixed  to  the  deposition  of  the  Deputy  Coroner 
before  whom  the  inquiry  took  place, — ^that  he  was  found  in 
a  ditch,  on  the  morning  of  the  27th  December,  suffocated 
and  drowned,  without  marks  of  violence  on  his  body ;  but 
there  was  no  evidence  of  the  manner  in  which  he  came  to 
his  death.  There  is  also  no  doubt,  it  appears  by  the  evidence 
of  Ready  and  Wilson,  that  the  Coroner's  Certificate  was 
given  (whatever  may  be  the  effect  of  it  under  the  Registra- 
tion Act)  for  the  burial  of  the  corpse,  that  the  provisions  of 
the  Registration  Act  had  been  complied  with,  and  there 
was  no  impediment  on  that  ground  to  the  interment  of  the 
corpse  with  the  Burial   Service.     Wilson,   the  constable, 
delivered  this  Certificate,  which  he  had  received  firom  the 
Deputy  Coroner,  to  Ready,  who  placed  it  in  the  hands  of 
Mr.  Dodd  on  the  28th,  the  day  on  which  the  Inquest  was 
held ;    and  Mr.  Dodd,  according  to  the  statement  here, 
declined  to  receive  the  Certificate  unless  the  Verdict  and 
Depositions  were  sent  to  him.     But  there  seems  to  be  some 
misapprehension  on  this  point, — at  least  whether  more  than 
the  Verdict  was  required.     However,  the  Deputy  Coroner, 
before  whom  the  Inquest  took  place,  declined  to  make  any 
addition  to  the  Certificate,  inasmuch  as  it  was  drawn  out 
pursuant  to  the  directions  of  the  Act.    It  is  also  proved  that 
the  body  was  not  buried  on  the  31st  December  in  Saint 
Peter's  Churchyard,  but  was  interred  in  the  Cemetery  on 
the  following  day.     The  question  is,  whether  Mr.  Dodd, 
having  received  convenient  notice  before,  did  decline  or 
refuse,  on  the  31st  December,  to  bury  the  body  of  this  per- 
son ;  and  it  is  upon  the  evidence  of  the  six  witnesses,  who 
have  been  examined  on  this  part  of  the  case,  that  this  ques- 
tion must  depend. 

The  Verdict  having  been  given  on  the  28th  Decembefi 
the  first  interview  which  took  took  between  Mr.  Dodd  and 
any  part  of  the  family  of  the  deceased  was  on  the  29th,  be- 
tween Mrs.  Stutes,  the  daughter-in-law  of  the  deceased,  the 
wife  of  the  son,  and  Mr.  Dodd ;  and  the  evidence  of  Mrs. 
Stutes  is  to  this  effect :  That  she  saw  Mr.  Dodd  (who  sent 
for  her)  on  that  day  ;  that  he  asked  her  where  she  intended 
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to  have  the  deceased  buried,  and  when  she  told  him,  in  Saint 
Peter's  Churchyard,  at  two  o'clock  on  the  next  Sunday,  he 
said  **  it  could  not  be  done,  because  he  died  in  a  state  of 
intoxication."  So  that  this  was  the  reason  assigned  by  Mr. 
Dodd  why  the  body  could  not  be  interred  in  the  Church- 
yard at  two  o'clock  on  the  next  Sunday, — <<  because  he  died 
in  a  state  of  intoxication." 

Now  there  is  no  evidence  whatever  before  the  Court  that 
such  was  the  fact;  there  is  no  plea  on  the  part  of  Mr.  Dodd 
stating  this  circumstance,  nor  any  interrogatory  addressed 
to  the  witnesses  suggesting  it ;  all  that  appears  is,  that  Mr. 
Dodd  stated  that  this  person  was  in  a  state  of  intoxication 
when  he  died ;  but  there  is,  as  I  said,  no  evidence  to 
establish  the  fact,  even  if  that  could  be  a  sufficient  rea- 
son why  Mr.  Dodd  should  not  perform  the  ceremony  of 
burial. 

The  witness  goes  on  to  say,  that  Mr.  Dodd  very  much 
persuaded  her  to  have  the  deceased  buried  in  the  Cemetery, 
**  they  were  not  so  particular  there  as  at  the  Church  ;*'  and 
upon  the  witness  replying  that  she  could  not  say  anything 
to  it,  he  wished  her  to  send  her  husband  to  him,  but  he  was 
very  busy  that  day,  and  she  returned  to  Mr.  Dodd  and  told 
him  that  "  her  husband  wished  to  have  his  father  buried  at 
two  o'clock  on  the  following  Sunday,  in  Saint  Peter's  Church- 
yard, as  near  as  possible  to  his  mother,  the  deceased's  wife." 
She  says  Mr.  Dodd  again  told  her  it  could  not  be  done;  that 
**  be  could  not  bury  him,  and  he  would  not."  Supposing 
this  to  be  a  true  account  of  what  passed,  there  can  be  no 
doubt  that  this  is  a  direct  refusal  by  Mr.  Dodd  on  that  day 
to  bury  the  corpse. 

Upon  the  8th  article,  she  says  she  called  upon  Mr.  Dodd 
again  on  the  Sunday  morning,  at  eight  o'clock  (her  husband 
having  been  previously  with  him  that  morning),  and  told 
him  that  the  corpse  must  be  buried  that  day,  for  it  was 
quite  a  nuisance  in  the  house  ;  that  they  expected  him  to 
bury  it  that  day  at  two  o'clock ;  that  the  deceased's  rela- 
tions and  friends  were  come  to  the  funeral,  and  business 
called  them  home  that  night ;  that  Mr.  Dodd  replied,  <<  You 
may  go  home  and  rest  quite  satisfied  I  will  not  bury  him ;" 
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jod  vpan  die  wiOKs  mfmg  •'Whit  m  I  to  do?"  Mr. 
Doddreplicd,  *«  Go  ud  do  tbe  beat  joa  OBk** 

The  etidcBcc  of  John  Statc%  the  ioii-m4ew,  takes  op  the 
itorj  oo  die  Sturdaj  eteuiug.  Mr^  States  hod  seen  Mr. 
Dodd  oa  the  Fridof .  end  he  aov  him  <iq  the  Satardoy»  late 
ot  night.  Mr.  Stotei  was  aent  fior  bj  Mr.  Dodd,  and  npon 
the  7th  article  he  aajs, — on  the  Satudaj  night*  he  called 
open  and  aow  Mr.  Dodd,  vho^  before  the  oitueaa  aaid  anj- 
tiking,  told  him  he  eoold  not  borj  hit  taAet,  becanae  **  he 
waa  intoiicated,  and  had  walked  into  the  riTer."  This  it  an 
additioaal  reason  aangned  bj  Mr.  Dodd*  that,  I  presomey 
he  had  canaed  his  (nm  death.  Of  this»  likewiaey  there  is  no 
evidence  whaterer.  The  only  soggeation  arises  from  this 
dedaration  of  3Ir.  Dodd,  opon  what  fbonded  the  Coort  is 
left  to  conjectore.  Before  the  Oaroner's  Jory  there  was  no 
erideiice  as  to  how  the  deceased  came  to  his  death,  and 
there  is  no  soch  eridence  before  the  Court.  Mr.  Dodd,  the 
witnem  cootinoes,  said  he  coold  not  read  the  Borial  Service 
over  him  or  bary  him,  and  he  read  some  of  the  prayers  of 
the  Barial  Service,  saying  he  could  not  read  them  over  the 
witness's  father,  *<  because  he  had  died  intoxicated.'*  The 
witness  says,  Mr.  Dodd  asked  him  if  it  would  cost  half  a 
aovereign  to  have  the  corpse  buried  at  the  Cemetery,  and 
the  witness  replying  that  he  had  nothing  to  do  with  that, 
the  grave  was  dug  in  the  churchyard,  Mr.  Dodd  said, 
**  Welly  he  could  not  bury  him,"  and  advised  the  witness 
to  go  to  the  Dissenters,  sajring^  **  they  are  not  so  particular; 
they  digged  graves  in  the  Cemetery  on  a  Sunday,  so  that 
he  might  be  buried  there  the  next  day,  as  wished."  The 
witness  then  led  him,  and  the  same  night  went  to  him  agaia 
and  told  him,  provided  his  father  could  be  buried  at  the 
Cemetery  the  next  day,  he  should  have  no  objection,  for  he 
was  changing  fast,  so  that  nobody  could  bear  to  stop  in  the 
house  with  the  body ;  if  he  could  not,  he  should  expect 
Mr.  Dodd  to  bury  him  in  the  churchyard,  at  the  time  fixed, 
two  o'clock  in  the  aflernoon  of  the  next  day.  The  witneis 
went  to  Mr.  Dodd  the  next  (Sunday)  morning,  at  about  hal^ 
past  eight,  and  told  him  he  could  not  get  the  grave  dug  at 
the  Cemetery  on  tliat  day,  and  that  the  burial  must  take 
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place  that  day,  and  he  should  expect  him  to  bury  him  in  the  April  23» 
churchyard  at  two  o'clock  that  day,  as  was  appointed.  Sup- 
posing this  to  be  true,  there  was  an  intimation  given  that  he 
wished  his  father  to  be  buried  in  the  churchyard  of  Saint 
Peter's,  at  two  o'clock  on  Sunday  afternoon.  <<  I  told  him,** 
he  adds,  ^<  that  we  expected  to  have  him  buried  according 
to  the  forms  of  the  Church  of  England ;  and  that  our  friends 
were  come  from  a  distance  to  attend  the  funeral,  and  could 
not  stop  over  that  day." 

On  the  8th  article^  he  says  he  told  Mr.  Dodd,  on  the 
occasion  just  deposed  of,  that  they  should  be  in  the  church- 
yard,  with  the  body,  at  the  time  fixed;  but  Mr.  Dodd 
repeated  that  he  should  not  bury  it,  and  he  thinks  it  was 
on  this  occasion  he  said  **  he  should  not  bury  him  then  or 
at  any  other  time." 

On  the  9th  article,  he  deposes  that  the  body  was  brought 
at  two  o'clock  on  Sunday  to  Saint  Peter's  Churchyard ; 
that  Mr.  Dodd  did  not  make  his  appearance;  that  the 
Church  doors  were  closed,  and  that  the  body,  after  remain- 
ing there  an  hour,  was  taken  away,  and  next  day  interred 
in  a  Cemetery.  On  the  10th,  he  says  that  Mr.  Dodd  had 
told  him  beforehand  that  he  would  not  bury  his  father's 
corpse,  and  he  was  as  good  as  his  word ;  he  did  not  attend. 
Upon  the  second  occasion,  it  appears  that  John  Stutes  was 
accompanied  by  a  person  named  Matthews,  who  speaks  to 
the  same  effect. 

Here  then  is  evidence  of  notice  given  to  Mr.  Dodd,  and 
DO  objection  was  made,  it  should  seem,  to  the  time  fixed,— 
the  day  or  the  hour ; — but  to  the  interment  of  the  body  at 
all ;  the  objection  was,  that  the  deceased  had  died  in  a  state 
of  intoxication,  and  had  walked  into  the  river ;  Mr.  Dodd 
said  he  could  not,  under  these  circumstances,  read  the 
Banal  Service  over  the  body. 

In  the  interrogatories  administered  to  this  witness,  the 
suggestion  is  this :  in  answer  to  the  3rd  interrogatory,  John 
Stutes  says  that  when  he  called,  on  the  Saturday  night, 
upon  Mr.  Dodd,  this  gentleman  asked  him  whether  he 
eould,  if  in  his  place,  use  certain  words  in  the  Burial  Ser- 
vice, to  which  he  calls  his  attention,  at  the  burial  of  his 
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fiidicr,  aod  he  cssoC  rcoOcct  vkdicr  ke  did  or  £d  not 
mrmrt  tiwt  he  codki  aat  mm  tfcem.  It  doc*  not  appcw  thai 
this  m  anj  waj  cilfiMlw  the  niirncr,  1  mppoae  Mr. 
I)odd  siQen  that  he  coBsidcRd  die  decoKd  to  Ittve  been 
in  a  state  of  inttBDeadoa  at  die  tiae  of  Ida  death  ;  b«t  that 
ia  BO  rrainn  whf  the  Borial  Serviee  ^^*"M  not  have  been 
read  over  hhn  bj  Mr.  Dodd,  bccaoK  he  bdiered  that  he 
waa  ifiwicafwl  at  die  tiaae  of  hia  death,  die  groondt 
of  hia  bdicf  not  bang  befiofe  die  Court.  The  witness 
farther  aajs  that  Mr.  Dodd  '*  did  then  amnest  that  his 
£ither  ihoold  be  honed  in  the  Diaaentera*  Ceaaetery,  ex- 
pread J  bj  rcaaon  that,  if  boried  there,  there  woohl  be  do 
neceaaitT  for  die  Scrme  of  die  Borial  of  the  Dead  coirtaiiied 
hi  the  Book  of  C<Muaan  Prsfcr  predadj  being  read  over 
the  bodj.**  I  do  not  eonceiTe  that  thia  waa  conaialent  with 
the  dotj  of  the  nnmttrr  of  a  pariah,  that  he  aboold  auggest 
that,  as  he  coold  not  read  the  Burial  Service  over  the 
deceased,  thej  ahoold  go  to  the  borial-groand  of  the  Dis- 
aenters,  of  whidi  bodj  the  deoeaaed  waa  not  a  member,  and 
there  inter  him,  becanae,  if  baried  there,  it  would  be  anne- 
ceacarj  to  read  the  Burial  Service  <i¥er  him :  I  do  not  think 
thia  was  consistent  with  the  doty  of  a  minister  of  the  Church 
of  England.  However,  the  witness  sajs  he  did  advert*  in 
the  way  of  objection,  to  the  extra  expense  of  burying  him 
there,  and  Mr.  Dodd  did  offer  to  relieve  bim  therefrom  it 
his  own  cost ;  and  he  did  go  away,  leaving  it  in  doubt  as  to 
where  the  body  should  be  boried ;  and  thia  was  at  eleven 
o'clock  on  Saturday  night.  On  the  next  interrogatory,  be 
says  he  returned  in  about  an  hour  with  Matthews,  and  told 
Mr.  Dodd  he  agreed  to  his  proposal  of  having  the  corpse 
buried  in  the  Dissenters'  Cemetery,  Mr.  Dodd  paying  the 
extra  expense.  On  the  following  interrogatory,  he  says  tbst 
next  morning  (Sunday)  he  again  went  to  Mr.  Dodd,  and 
told  him  that  the  Dissenters  had  refused  to  have  a  grtve 
dug  on  that  day,  and  therefore  he  must  bury  the  body  that 
day  at  St.  Peter's ;  that  Mr.  Dodd  did  reason  with  him  as 
before,  and  again  ofi*er  to  take  upon  him  all  costs  and  charges 
of  postponing  the  funeral,  till  it  could  take  place  in  the 
Dissenters'  Cemetery,  and  that  the  witness  again  left  biiD* 
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thanking  him^  and  "  fiilly  acceding  to  his  proposal/'     It  is     April  23. 
dear  that  Stutes  was  driven  to  acquiesce  in  this  proposal  by      ^  """ 
the  refusal  of  Mr.  Dodd  to  bury  his  father  according  to  the        Dodd, 
Book  of  Common  Prayer,  and  to  adopt  a  course  which  was 
contrary  to  the  wish  of  himself  and  his  family,  namely,  to 
bary  him  in  the  Dissenters'  burial-ground  with  other  forms 
than  those  of  the  Church  of  England ;  he  was  driven  to  adopt 
thig  suggestion   of  Mr.  Dodd  by  such  refusal  to  suffer  his 
fiither's  body  to  be  interred,  with  the  rites  of  the  Church,  in 
the  churchyard  of  the  parish  to  which  he  belonged.   It  was 
not  a  voluntary  act  of  the  son  ;  he  wa0forced  to  it  by  the 
refusal  of  Mr.  Dodd  to  do  what,  I  apprehend,  it  was  his 
duty  to  have  done,  under  the  circumstances  stated. 

The  son's  wife  has  also  been  examined  upon  interrogato- 
ries, and  she  says  Mr.  Dodd  did  not  tell  her  on  the  Sunday 
morning  that  he  had  arranged  the  whole  matter  with  her 
husband : — possibly  it  may  be  so ;  possibly  the  witness  may 
have  been  mistaken ;  but  it  is  immaterial  whether  Mr. 
Dodd  said  he  had  arranged  the  matter  with  her  husband  or 
not.  ^'  What  he  said,"  she  continues,  "  was,  that  I  might 
go  home,  and  rest  satisfied,  for  that  he  would  not  bury  my 
father-in-law,  and  on  my  further  asking  him  what  we  were 
to  do,  he  told  me  to  go  home  and  do  the  best  we  could." 
On  the  next  interrogatory,  she  says  it  was  at  the  instance 
and  request  of  her  husband  that  she  went  to  Mr.  Dodd  on 
the  Sunday  morning.  The  husband  says  he  did  not  desire 
her  to  go ;  that  she  went  of  her  own  accord.  Some  time 
had  elapsed  between  this  occurrence  and  the  date  of  the 
examinations,  owing  to  the  delay  of  the  proceedings  occa- 
sioned by  Mr.  Dodd's  refusal  to  appear,  and  then  appearing 
under  Protest^  and  therefore  it  is  not  at  all  improbable  that 
the  witness  may  have  forgotten  the  circumstance,  or  the  wife 
may  have  supposed  that  she  was  desired  by  her  husband  to 
go  to  Mr.  Dodd. 

According  to  the  evidence  of  the  witnesses,  Mr.  Dodd 
was  applied  to  on  Friday,  Saturday,  and  Sunday  morning, 
before  he  went  to  perform  divine  service  at  St.  Giles's,  and 
the  time  was  expressly  named  at  which  the  funeral  was  to 
take  place,  the  day  and  the  hour  being  fixed,  and  no  objec* 
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April  23.      tion  was  made  by  him  as  to  the  time;  he  did  not  say  that 
p  the  day  or  the  hour  was  inconvenient ;  it  was  not  suggested 

DoddL  '  hy  him  that  any  other  time  would  be  more  convenient ;  there 
is  a  refusal  altogether  to  bury  this  person  in  the  church- 
yardy  but  there  is  a  suggestion  by  Mr.  Dodd  that  they 
should  bury  the  body  in  the  Dissenters'  burial-ground,  he 
paying  the  expense.  Then  if  the  case  rested  here,  I  say  no 
ground  is  alleged  for  refusing  to  bury  the  corpse  at  that 
time.  There  is  no  evidence  whatever  before  the  Court  as  to 
the  state  of  the  deceased  when  he  died,  whether  he  was  in  a 
state  of  intoxicatio^or  not ;  it  is  possible  he  may  have  been, 
but  there  is  no  evidence  that  he  was  so ;  that  when  in  a 
state  of  intoxication  he  walked  into  the  river ;  and  the 
Coroner's  Inquest  had  no  evidence  as  to  the  manner  in  which 
he  came  by  his  death,  by  drowning  or  suffocation.  I  should, 
therefore,  be  of  opinion,  in  this  state  of  the  case^  that  Mr. 
Dodd  has  incurred  the  penalty  of  the  Canon. 

But  there  is  other  evidence  in  the  cause  which  goes  to 
corroborate  the  case.  Two  persons  have  been  examined 
who  saw  Mr.  Dodd  on  the  morning  of  Sunday,  the  Slat 
December ;  one  of  them,  Matthews,  went  with  a  message 
from  Stutes,  the  son ;  he  saw  him  before  the  rooming  ser- 
vice at  St.  Giles's,  and  told  him  that  Stutes  had  got  a  letter 
to  say  that  his  relations  would  be  there  that  morning  to 
attend  the  funeral ;  that  they  had  done  all  they  could  to 
meet  Mr.  Dodd's  wishes,  in  respect  to  having  the  body 
buried  in  another  ground,  but  had  failed,  and  there  was  no 
alternative  lefl  but  that  the  body  must  be  buried  that  day 
in  St.  Peter's  Churchyard ;  but  Mr.  Dodd  refused ;  "  he 
said  that  he  could  not  do  it,  and  that  he  would  not  do  it ; 
that  he  should  not  suffer  the  body  to  be  buried  in  St. 
Peter's  Churchyard  at  all." 

Three  persons.  Doughty,  Ready,  and  Campion,  saw  Mr. 
Dodd, — and  it  seems  that  this  course  was  taken  by  the 
advice  of  Mr.  Cooper,  the  Promoter  of  the  suit, — and  they 
saw  Mr.  Dodd  as  he  was  coming  out  of  the  Church  of  St 
Giles,  after  the  morning  service  on  the  Sunday.  It  appear! 
that  there  are  three  services  at  St  Giles's  Church  on  Son* 
days ;  the  morning  service  begins  at  eleven  o'clock,  and  if 


1850.]  ARCHES  COURT.  531 

generally  over  about  one  o'clock ;  and  about  one  o'clock  April  23. 
these  three  persons  saw  Mr.  Dodd  coming  outof  the  Church,  cw»"  v 
and  followed  him  to  his  lodgings^  and  had  a  conversation  Dodd, 
with  him  on  the  subject  of  the  burial  of  the  corpse. 
Doughty  says :  <*  I  accosted  Mr.  Dodd,  and  said  to  him^ 
*  Sir,  I  am  requested  by  the  family  of  the  late  Wm.  Stutes 
to  acquaint  you  that  they  wish  to  bury  him  at  two  o'clock 
to-day?*  Mr.  Dodd  replied,  *I  shall  not  bury  him.*  I 
then  said  to  him,  *  Will  any  other  hour  suit  you  better  ?  * 
He  replied  '  No.*  I  said,  *  Will  any  other  day  be  more 
convenient?*  He  replied,  'No.'  I  then  said  to  him,  <  As 
you  decline  performing  the  duty  yourself,  will  you  allow 
any  other  gentleman  to  do  it,  at  that  time  or  any  other?* 
He  replied,  <  Certainly  not.'  I  then  said  to  him,  <  Sir,  I 
come  not  to  ask  a  favour,  but  to  demand  as  a  right  the 
burial  of  the  deceased,  in  strict  accordance  with  the  Canons 
of  the  Church  of  England,  of  which  the  deceased  was  a 
member,  and  it  is  our  intention  to  take  the  body  at  two 
o'clock  to-day  as  near  the  church- door  as  we  can  place  it.' 
To  that  he  replied,  ^  I  will  not  meet  you.'  I  said  to  him 
again,  'Will  you  allow  any  one  else?'  He  answered, ' Cer- 
tamly  not'  I  then  said  to  him,  '  Unless  you  comply  with 
our  request,  I  am  instructed  to  say  that  immediate  proceed- 
ings will  be  taken  in  the  Ecclesiastical  Court.'  'I  can't 
help  it,'  he  said,  and  upon  that  he  went  into  his  house."  It 
is  said  that  much  of  this  is  extra-articulate ;  whether  it  be 
so  or  not,  it  is  unnecessary  for  the  Court  to  inquire,  be- 
cause, in  the  interrogatories  addressed  by  Mr.  Dodd  to  this 
and  the  other  witnesses,  they  are  required  to  set  forth  all 
that  took  place  on  the  occasion,  the  precise  form  of  words 
in  which  the  notice  was  given,  who  directed  the  witness 
Doughty  to  give  such  notice,  and  how  he  came  to  be 
selected*  He  says  the  family  were  in  perplexity  what  to 
do,  and  he  proposed  to  take  the  advice  of  Mr.  Cooper,  who, 
as  the  Coroner,  he  considered  to  be  the  proper  person  to  be 
applied  to,  and,  with  the  sanction  of  the  family,  he  went  to 
Mr.  Cooper,  who  told  him  to  take  Campion  and  some  third 
•person  with  him,  and  give  the  notice  to  Mr.  Dodd  in  their 
presence.     The  other  two  witnesses,  Campion  and  Ready, 
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April  2.".     depose  precisely  to  the  same  efTect,  thoagh  not  in  tbe  identic 

Dodd.  I  am  of  opinion  that,  if  the  first  notice  given  to  Mr.  Dodd 

had  been  insufficient,  subject  to  the  same  remark  as  in  tbe 
case  of  Titchmarsh  v.  Chapman,*  in  which  the  Court  held 
that  the  notice  was  not  a  convenient  or  competent  notice, 
the  intimation  previously  given  was  in  this  case  followed 
up,  and  no  objection  is  made  by  Mr.  Dodd  as  to  the  hour 
or  the  day  ;  no  other  objection  than  that  the  deceased  was 
intoxicated  at  the  time  of  his  death,  and  had  walked  into 
the  river ;  of  which  there  is  no  evidence  but  the  declaration 
of  Mr.  Dodd.  There  is  no  precise  form  of  the  notice  re- 
quired to  be  used  on  such  an  occasion ;  it  must  be  a  conve- 
nient or  competent  notice;  and  it  is  sufficient  that  Mr. 
Dodd  had  an  intimation  given  to  him  <<  before/' — that  it, 
before  the  body  was  brought  to  the  diurchyard,— -of  tbe 
intention  to  bury  the  body,  and  the  day  and  hour*  Mr. 
Dodd  made  no  objection  on  any  of  the  occasions  that  die 
hour  was  an  inconvenient  one ;  all  his  objection  was,  that 
he  could  not  read  the  burial  service  over  a  person  who  had 
died,  as  this  person  is  suggested  to  have  died,  in  a  state  of 
intoxication. 
Tbe  Articles      I  am  clearly  of  opinion,  under  the  circumstances  of  tbis 

V^^f^^'  case,  that  Mr.  Dodd  is  brought  within  the  Canon,  and  that 

the  Court  must  pronounce  that  he  be  suspended  from  bis 
ministry  for  the  space  of  three  months.  The  Court  has  no 
discretion  ;  if  it  appear  that  Mr.  Dodd  has  refused  to  do 
that  which  it  was  his  duty  to  do,  ihe  Canon  leaves  tbe 
Court  no  alternative  but  to  pronounce  a  sentence  of  suspen- 
sion from  the  ministry  for  three  months.  The  Court  would 
have  been  glad  if  it  had  had  a  discretion  ;  but  it  has  been 
held  by  this  Court,  and  its  judgment  was  affirmed  by  the 
Judicial  Committee  of  the  Privy  Council,  in  the  case  of 
Sentence,  —  Masiin  v.  Escott,\  that  no  other  sentence  can  or  ought  to  be 

thr'ee  mlmhl^'  pronounced  by  this  Court  than  that  prescribed  by  tbe 
Canon.  I  therefore  pronounce  that  Mr.  Dodd  is  broogbt 
within  the  provisions  of  the  Canon,  and  that  he  be  80^ 

♦  1  Robert.  175.     3  Notes  of  Ca.  370. 
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pended  from  the  ministry  for  the  space  of  three  months ;     April  23, 
and  I  also  condemn  him  in  the  costs  of  the  suit. 


G 


Proctors: — Briekwoodf  for  tbe  Promoter;  Bathunt,  for  the  party 
proceeded  against. 


'qoper  v. 
iJodcL 


Frankfort  v.  Frankfort,— JWirftow. — This  was  origi-      Alimony. — 
nally  a  cause  of  separation  by  reason  of  adultery,  promoted  pronouncSTin 
by  Viscountess  Frankfort  against  Viscount  Frankfort,  her  contempt    for 
husband,  in  the  Consistory  Court  of  London,  which  pro-  ^"j^^ft"on 
nounced  for  the  separation,  and  decreed  £800  a  year  per-  for  payment  of 
manent  alimony.   This  allotment  of  alimony  was,  on  appeal,*  ■^"Dony. 
affirmed  by  this  Court.    The  alimony  was  paid  up  to  the 
11th  January,  1849,  since  which  time  only  £125  had  been 
paid.     In  consequence,  a  Monition  issued  under  seal  of  this 
Court  for  the  amount  (£675)  due  to  the  11th  January,  1850, 
monishing  Lord  Frankfort  to  pay  the  same  within  fifteen 
days,  which  was  served  upon  Lord  Frankfort,  and  returned 
on  the  19th  March  last ;  but  the  alimony  remained  unpaid. 

Sir  «/.  DodsoUt  Q.A.,  for  Lady  Frankfort,  moved  the 
Court  to  pronounce  Lord  Frankfort  in  contempt  for  not 
obeying  the  Monition. 

Dr,  Harding  appeared  for  Lord  Frankfort,  who,  in  an 
affidavit,  stated  that  Lady  Frankfort  had  received  a  con- 
siderable accession  of  fortune,  in  consequende  of  the  death 
of  her  father  in  January,  1849. 

Sir  H.  Jbnner  Fust.  Judgmiht* 

The  reduction  of  alimony  in  future  is  another 
matter ;  the  question  now  is,  why  he  has  not  paid  the  money 
already  due. 

I  am  clearly  of  opinion  that  the  Court  has  no  option;  that 

it  18  bound  to  enforce  the  payment  of  this  money  ex  dehito 

JuiiiiiiS.      A  Decree  was  made  by   the  Court  that  Lady 

Frankfort  should  receive  £800  a  year,  and  there  was  no 

appeal  from  that  Decree.    Is  the  Court  in  a  situation  to  say, 

*  3  Notes  of  Ca.  68. 
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AraiL  23L      upon  the  statements  contained  in  two  affidavits,  one  by  Lord 

Fr  TkF  /  r    ^^^^^^^^^    *"^  ^^®  other  by  Lady  Frankfort,   that  Lord 
Frankfort,     Frankfort  is  entitled  to  a  reduction  of  the  alimony  ?     I  am 
clearly  of  opinion  that  it  is  not,  and  that  it  is  bound  to  en- 
force the  payment  of  the  alimony  already  due,  by  pro- 
The  husband  nouncing  Lord  Frankfort  in  contempt  for  not  obeying  the 
SSStem"r*  '°  Monition  issued  by  this  Court ;  and  directing  his  contempt 
to  be  signified.     If  the  money  be  not  paid  within  ten  days, 
I  shall  direct  the  SignificavU  to  issue.     I  pronounce  Lord 
Frankfort  in  contempt,  for  not  obeying  the  Monition  for  the 
payment  of  the  alimony  up  to  January,  1850,  and  I  must 
also  condemn  him  in  the  costs. 

Proctors: — F.  Dyke,  for  Lady   Frankfort;   AiidtOeion,  for   Lord 
Frankfort 


HiiS^  Court  of  aumiralts* 

Add.CowrtDay.  ApRIL  24. 

SalTsge.  —  The  "Fleece"  (Anderson). — Catue^  hy  Act  on  Pdi- 
lwll7  irT^poi!  '»oii.— This  was  a  suit  against  the  ship  and  cargo,  by  the 
session  of  aves-  masters^  owners^  and  crews  of  four  smacks,  and  by  the  com* 
dbT^^l^d^^  mander,  officers,  and  crew  of  H.M.'s  Revenue  Cutter  Samt, 
by  "wreckers,"  to  recover  a  salvage  for  services  rendered  to  the  brig  Fleece, 

who  took  out  bound  to  London,  with  hemp  and  tallow,  when  on  the  Gun- 

cargo,  tLeongi-  >,        -,       ,  i  •    ^ 

nal  salvors  lield  fleet  Sand,  on  the  7th  October. 

to  be  entitled      The  Act  on  Petition   alleged  that  the  services  of  the 

to  s&Iv8ff6    on 

the  whole  pro-  salvors  had  been  accepted  by  the  master  of  the  brig,  which, 

perty.— Where  when  got  off  the  sand,  made  water  so  fast  that  she  was  run 

s&Ivors  are  on 

board  a  ship  in  on  shore  at  the  Maze,  off  the  coast  of  Essex,  and  whilst  the 

distress,    tlieir  salvors  were  in  charge  of  the  brig,  which  they  had  left  for 
services  having   .         .   i       .i         n        y  i  .  «    •      ^  .      i 

been  accepted,  ^"^  nighty  they  found,  on  the  mornmg  of  the  9th,  that  a 

and  before  they  large  number  of  men  had  taken  forcible  possession  of  her, 

h&ve  done  anv« 

thing   towards  ^^^»  though  warned  that  the  salvors  were  in  charge,  and 


1850.]  ADMIRALTY  COURT.  535 

in  spite  of  endeavours  to  prevent  them,  got  out  some  of  the     April  24. 
cargo,  cut  away  the  standing  rigging,  took  away  the  bower        JT 
anchors^  using  violent  and   threatening  language,  and  then 
left  the  brig,  which,  in  consequence  of  bad  weather,  in  ^l^y^i^^J^ 
spite  of  the  exertions  of  the  salvors,  on  the  12th,  became  a  dispossessed  by 

total  wreck,  and  was  sold  by  order  of  the  owners ;  and  that  *"7     persons, 

'  ^  '  who     in     any 

the  cargo  actually  salved  by  the  salvors  consisted  of  42  casks  manner    salve 

and  28  bags  of  tallow,  and  13,547  heads  of  hemp.  ^e    property. 

®  .  '  the  latter  can 

The  Answer  of  the  owners  denied  that  more  of  the  cargo  eamnothingfor 

than  3  casks  and  about  34  cwt.  of  tallow  was  salved  by  the  ^^^J^  !^^^  **®" 

,  ,      nefit,  but  every 

salvors,  alleging  that  the  residue  (some  portions  of  which  service      per- 

had  been  since  recovered)  was  taken  forcible  possession  of  formed  by  them 
1  /.   ,  1         »»  /.lilt         roust  mure  to 

by  a  gang  of  **  wreckers,    twenty-seven  of  whom  had  been  the  benefit  of 

prosecuted  to  conviction  and  fined.  ^^e  original  sal- 

Sir  J.  DodsoH,  Q.A.,  and  Dr.  Haggard,  for  the  salvors; 
Dr,  Addams  and  Dr.  Ttviss^  for  the  owners. 

Dr.  Lushington.  Judgmekt. 

The  property,  according  to  the  account-sales  of 
tallow  and  hemp,  is  £1,188^  from  which  various  deductions 
are  to  be  made.  With  regard  to  the  freight  claimed  by 
the  owners,  amounting  to  £229,  it  is  said  that  ought  not  to 
form  a  deduction.  It  is  clear  that  salvors,  generally  speak- 
ing, are  entitled  to  salvage  upon  cargo,  freight,  and  ship ; 
but  if  no  demand  is  made  for  salvage  upon  the  freight,  then 
the  freight  is  not  a  proper  deduction  from  the  value  of  the 
cargOy  for  this  obvious  reason,  that,  supposing  the  owners 
of  the  cargo  are  compelled  to  pay  this  £229,  on  account  of 
freight,  to  the  owners  of  the  ship,  then  they  will  have  to 
pay  so  much  less  of  the  proportion  of  salvage.  It  comes  to 
the  same  thing,  whether  you  take  salvage  from  the  freight 
itself,  or  from  the  cargo  as  it  is  sold,  which  includes;  of 
course,  the  value  of  the  freight.  I  am,  therefore,  of  opinion 
that  the  sum  of  £229  cannot  be  deducted.  The  same  ob- 
servation applies  to  the  insurance ;  so  that  the  whole  value 
of  the  cargo  on  which  salvage  is  claimed  is  about  £990. 

It  appears  that  the  salvors  (whose  merits  are  not  denied) 
came  to  the  rescue  of  this  ship  early  in  the  morning  of  the 
7th  October,  and  that  they  continued  to  perform  services 
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AniiL  24.  for  a  considerable  length  of  time;  for  I  find  that  the  forrible 
^TT  possession  of  this  vessel  took  place  on  the  9th,  when  the 
parties, — the  ''wreckers,"  as  they  are  termed  in  the  proceed^ 
ings, — in  fact,  dispossessed  the  salvors,  and  prevented  them 
from  resorting  to  the  means  they  had  intended  to  adopt  for 
salving  the  ship  and  cargo.  In  some  way  or  other, — for  it  is 
not  clearly  stated  in  the  proceedings,  —  these  people, 
''  wreckers  "  or  not,^-did  get  part  of  the  cargo  out  of  the 
vessel,  but  portions  of  it  came  into  the  possession  of  the 
owners,  who  are  to  that  extent  benefited  by  their  act.  The 
question  is,  whether  any  salvage  is  due  on  the  property  so 
salved,  and,  if  so,  to  whom  it  is  due?  It  could  not  be 
contended,  that  persons  unlawfully  and  by  force  dispossessing 
salvors  of  a  vessel  and  cargo  in  their  care  and  charge  could 
earn  anything  by  such  conduct.  It  is  clear  that  they  have 
no  persona  standi  here,  and  that  any  demand  made  by  them 
would  be  rejected  with  costs.  But  are  the  original  salvors 
entitled  to  that  benefit  to  which  they  would  have  been  enti- 
tled had  there  been  no  misconduct  on  the  part  of  other  indi- 
The  principle,  viduals  ?  In  the  case  of  the  **  Blendem  Hall"*  a  principle 
was  laid  down  by  Lord  Stowell,  to  which  I  entirely  accede, 
and  on  which  I  intend  always  to  act ;  namely,  that  where  a 
vessel  was  in  the  possession  of  competent  salvors,  and  they 
were  improperly  dispossessed  by  any  other  set  of  personi, 
even  by  one  of  her  Majesty's  vessels,  claiming  to  be  salvors, 
the  benefit  of  the  whole  service  must  go  to  the  original 
salvors.  If  that  is  the  principle,  is  there  any  substantial 
distinction  between  that  case  and  the  present  ?  The  Bleu* 
den  Hall  was  a  derelict,  in  the  possession  of  certain  salvors* 
Whilst  they  were  proceeding  to  rescue  the  vessel  from 
peril,  they  were  dispossessed  by  one  of  his  Majesty's  ves- 
sels. The  salvage  service  had  not  been  completed,  but  wss 
in  course  of  completion.  I  am  of  opinion  that  it  matters 
not  at  what  period  the  salvors  are  dispossessed.  I  go  tbe 
whole  length  of  laying  down  this  principle,  that  where  sal* 
vors  are  on  board  a  ship  in  distress,  their  services  having 
been  accepted  by  the  master,  and  they  are  about  to  com- 

•  1  Dods.  414. 
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inence  measures  for  salving  the  vessel,  and  before  they  have     Atril  24i. 
done  one  stroke  of  the  work,  they  are  dispossessed  by  any        js^^ 
persons,  who  in  any  manner  salve  the  ship  and  cargo,  or 
part  of  the  cargo,  this  alleged  second  set  of  salvors  can  earn 
nothing  for  their  own  benefit,  but  every  act  done  and  every 
service  performed  by  them  must  inure  to  the  benefit  of  the 
original  salvors.     I  lay  that  down  as  an  universal  principle, 
from  which  the  Court  can  never  depart.     It  appears  to  me 
quite  clear,  that  if  a  man  is  unlawfully  dispossessed  of  that 
of  which  he  is  lawfully  in  possession,  whatever  advantage 
may  legally  acqrue  must  in  justice  inure  to  him  who  did 
the  legal  act,  and  to  no  one  else.     A  man  undertakes  to  per- 
form a  service  which  it  is  his  proper  business  or  right  to  per- 
form :  can  it  be  contended  that  those  for  whom  the  services 
have  been  performed  are  to  pay  nothing  ?   The  consequence 
would  then  be,  that  neither  the  original  salvors  nor  those 
who  supplanted  them  would  take  anything.     I  am,  there-     The  original 
fore,  clearly  of  opinion  that  the  original  salvors  in  this  case  J*!^®"  f  "^^ 
are  entitled  to  claim  salvage  on  the  whole  of  the  property  the  whole  pro- 
salved  ;  the  only  question  is,  to  what  extent  I  ought  to  go  P^^^ 
under  the  circumstances  of  the  case. 

It  appears  that  there  has  been  a  prosecution,  which  has 
been  successful,  against  the  **  wreckers  "  who  took  forcible 
possession  of  the  ship  and  cargo.  With  respect  to  the  ex- 
penses of  that  prosecution,  I  am  clearly  of  opinion  that  it 
can  form  no  item  of  deduction  in  this  case.  It  is  a  public 
duty  to  prosecute  where  an  offence  of  this  kind  has  been 
committed,  and  can  form  no  ground  why  a  service  of  this 
kind  should  receive  a  less  adequate  reward.  I  regret  to 
find  that  the  "  wreckers  *'  were  simply  fined.  The  impress 
sion  on  my  mind  is,  that  a  communication  ought  to  have 
been  made  to  the  Lords  Commissioners  of  the  Admiralty, 
who  would  have  directed  the  prosecution  to  have  been  con- 
ducted by  their  officers,  and  then  I  hope  something  more 
than  a  fine  would  have  been  inflicted  upon  parties  guilty  of 
such  lawless  conduct ;  and  if  such  a  case  should  occur 
again,  that  is  the  course  I  shall  pursue,  and  I  am  satisfied 
that  if  a  communication  be  made  to  the  Lords  of  the  Admi- 
ralty, they  will  not  be  slack  in  carrying  on  the  prosecution. 

VOL.  TII.  3  z 
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.4-in  M  I  ta  of  opbiMBtiwcdtti  is  a  very  merilarioiu  tenricey  and 
not  tbeloi  K»beaoie  Liemtaomt  Saxby  mod  the  penons  on 
boani  tbe  amtks  ahrHMnwl  fron  ads  of  ▼iolcnoe,  though 
haw  been  jastified  in  iHaimng  poaseaiion  at 
rak.  TfacT  acted,  hofwcrcr,  most  landaUj  in  ab- 
ftaining  froas  so  doing;  becanse,  if  thej  had  not  abstained, 
in  all  probafailitT  an  afin^  woold  have  taken  plaoe^  and 
tiiere  wovld  hare  been  bloodshed.  Lookhig^  at  the  dinger 
the  ptmiqti  vas  in,  and  the  natore  of  the  aenrioe,  I  shall 
gire  £300. 

Piroctori :-— IliigiH,  far  tbe  Minai ;  F,  rWiii,  for  die  owDcn. 


tad  Sag.  Apbil  25. 


CoBiiioB  be.      ToB  ''  Bbxakbs"  (Bbown).— Csaje,  by  Act  m 

iZr^raaebr^  — ^^'*  ^""^  "*  action  by  the  owner  of  part  of  the  caigo  on 

tbe  dcfeMc  sec  board  the  barque  iZ^gra/ JrirAer,  against  the  barque  Bemara, 

•el  ^DmeeM  ^  >^coTer  their  loss  in  consequence  of  a  collision  between 

agsintt,  name-  the  vessels.     Four  actions  were  in  fiKt  entered  against  the 

I^^I^^J^  ^  ship  and  freight  on  behalf  of  different  owners  of  the  cargo, 

ioeritable  aeci-  and  for  the  crew  of  the  Royal  Archer  for  their  private 

^^^"*^*"*'  *^^^^^^    ^^^  pleadings  were  concluded  on  tbe  8tb  of  April, 

and  it  was  not  until  the  15th  of  April  that  an  action  was 

entered  on  behalf  of  the  owners  of  the  Royal  Archer^  and 

of  owners  and  shippers  of  other  parts  of  the  cargo. 

The  facts  were  these :  The  Royal  Archer,  of  310  tons, 
bound  from  London  to  Port  Adelaide,  with  general  met' 
chandise,  at  half-past  3  a.m.,  on  the  19th  of  December,  was 
in  lat.  6""  7'  N.,  and  long.  19^  42^  30"  W.,  close-hauled  on  tbe 
larboard  tack,  steering  S.S.W.y  the  wind  blowing  from  tbe 
S.E.,  when  she  saw  the  Benares  distant  about  a  mile  ahead, 
a  little  on  the  weather  bow,  standing  to  the  N.,  with  all  sails 
set,  and  running  free.  According  to  the  Royal  Archer^  sbe 
kept  her  course  for  two  minutes;  but,  seeing  the  Bemnti 
coming  stem  on,  she  put  up  her  helm,  let  go  the  mixen  sheet, 
paid  off  rapidly^  and  would  have  gone  to  the  leeward  of  tbe 
Benares  if  the  latter  had  kept  her  course;  instead  ofwhicby 
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however,  she  also  put  up  her  helm  and  paid  off ;  in  conse-  April  25. 
quence  of  which,  the  vessels,  in  a  few  minutes,  came  into  » 
collision,  and  the  Royal  Archer  shortly  afterwards  sank. 
According  to  the  Benares,  a  barque  of  524  tons,  proceed- 
ing from  Calcutta  to  Liverpool,  she  did  not,  from  the  state 
of  the  weather,  see  the  Royal  Archer  until  within  two  or 
three  ship's  lengths  of  her,  and  she  was  then  directly  ahead, 
on  the  starboard  tack.  Orders  were  immediately  given  to 
put  the  helm  '^  hard  up  ; "  but  before  the  Benares  had  time 
to  pay  off  more  than  a  point  and  a  half,  the  Royal  Archer 
came  into  collision  with  her,  doing  her  considerable  damage. 
The  Benares  alleged  that  the  Royal  Archer  did  not  show  a 
light,  and  keep  as  close-hauled  as  she  ought  to  have  done ; 
but  her  principal  defence  was,  inevitable  accident.  The 
cargo  lost,  independently  of  the  ship,  was  valued  at 
£30,000. 

The  Court  was  assisted  by  two  Elder  Brethren  of  the 
Trinity  House.* 

Dr*  Addams  and  Dr.  Bayfordy  for  the  parties  proceeding ; 
Dr»  Robinson  and  Dr,  Tnnss,  for  the  Benares. 

Db.  Lushinoton  (addressing  the  Elder  Brethren)  : —  Somcixo  up. 
Gentlemen, — The  amount  of  property  destroyed 
on  the  present  unfortunate  occasion  is  great,  and  it  is  pro- 
bable that  there  being  so  large  a  property  at  stake  has  led 
to  the  length  of  these  proceedings,  into  which  I  think  it  will 
not  be  necessary  to  enter  minutely,  because,  according  to 
my  conception  of  them,  there  is  matter  introduced,  to  a  very 
ooniiderable  extent,  upon  which  it  will  be  utterly  impos- 
sible for  you  safely  to  rely.  I  allude  to  the  transactions 
which  took  place  after  the  collision — to  the  alleged  conver- 
sations and  the  asserted  admissions  which  are  said  to  have 
occurred  at  different  times  during  the  six  weeks  or  two 
months  subsequent  to  the  collision.  There  are  several  rea- 
sons why  I  do  not  trouble  you  with  this  part  of  the  case. 
There  is  one,  which  is  rather  a  matter  of  law  than  a  point 
for  your  consideration.     I  doubt  exceedingly  whether  the 

*  Captain  Hayman  and  Captain  Gordon. 
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April  25.     declaration  of  any  common  seaman  ought  to  be  received  as 
s  evidence  against  the  owners  of  the  ship,  and  I  am  satisfied 

that  to  take  loose  conversations  as  evidence  would  lead  to 
no  available  purpose.  It  is  unnecessary,  therefore^  to  trou* 
ble  you  with  any  comments  on  this  part  of  the  case.  I  have 
had  occasion  to  observe  before«  that  when  matters  of  this 
kind  are  introduced,  it  is  only  accumulating  a  quantity  of 
paper— it  does  not  assist  us  in  coming  to  any  coodnsion. 
The  facts.  The  facts  of  the  case,  so  far  as  it  is  neceasarj  to  trouble 

you  with  them,  appear  to  be  these.  The  vessel  prooeedingi 
the  Royal  Archer^  was  bound  from  London  to  Port  Ade- 
laide. The  collision  occurred  on  the  open  ocean,  at  a  con- 
siderable  distance  from  England.  The  vnnd  ia  admitted  to 
have  been  S.E. ;  the  course  of  the  Rotfol  Archer  was  S.S.W., 
that  of  the  Benares  N.W.  to  N.W.  and  by  W.  The  Rtytil 
Archer,  therefore,  must  have  been  on  the  larboard,  and  the 
Benares  on  the  starboard  tack.  In  the  course  of  that  night, 
Morrison,  the  first  mate  of  the  Royal  Archer^  had  the 
watch ;  there  was  a  man  on  the  look-out,  and  Patterson 
was  at  the  helm,  when  a  vessel  was  seen  directly  approach- 
ing the  Royal  Archer.  Some  little  interval  occurred  before 
any  measures  were  taken ;  but  as  soon  as  Morrison  had 
ascertained  to  his  satisfaction  that  she  was  approaching  in  a 
direct  line,  he  ordered  the  helm  to  be  ported,  which  was 
done,  and  he  himself  let  go  the  mizen  sheet. 

With  regard  to  the  Benares^  it  appears  that  Walker,  the 
second  mate,  was  on  her  deck  ;  that  Monro  was  at  the  heliii) 
and  Mills  ought  to  have  been  the  look-out  man,  but  a  great 
deal  of  dispute  has  arisen  as  to  whether  he  was  really  on 
the  look-out  or  not.  The  defence  in  the  original  proceed- 
ings  on  the  part  of  the  Benares  is  to  the  following  effect: 
that,  in  consequence  of  the  weather,  it  was  impossible  for 
them  to  perceive  the  Royal  Archer  sooner  than  they  did; 
that  a  good  look-out  was  kept,  the  best  that  could  be,  under 
the  circumstances.  They  say  nothing  as  to  the  reason  why 
they  starboarded  their  hdm,  but  they  charge  this  collisioo 
upon  the  Royal  Archer,  in  these  words  :— «that  if  the  Rcyel 
Archer  had  shown  a  light  when  she  first  saw  the  Benarest 
and  had  kept  her  course  by  the  wind,  which  it  was  ber 
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duty  to  have  done»  the  collision  would  certainly  haye  been     April  26. 
avoided,  for  the  look-out  man  might  have  been  able  to  see      j^ 
a  light  sooner  than  the  vessel  herself. 

These  are  the  facts  of  the  case^  and  I  am  not  going  to 
trouble  you  with  any  discussion  of  the  conflicting  evidence 
as  to  where  Mills  was  at  the  time  in  question,  and  for  a 
reason  which  will  appear  presently  sufficiently  obvious.  It 
is  very  true  (and  I  think  it  right  to  make  the  observation), 
that  whenever  I  see  one  of  the  crew  of  a  vessel,  defendant 
in  the  cause,  produced  in  support  of  the  case  of  the  oppo- 
nent, I  look  at  his  evidence  with  some  degree  of  suspicion. 
I  am  not  justified  in  disregarding  it  altogether — I  am  bound 
to  look  at  the  res  gesia  ;  but  there  is  generally  such  a  dispo- 
dUon  to  adhere  to  the  vessel  to  which  a  man  belongs,  that 
it  is  improbable  that  he  would  voluntarily  come  forward  to 
give  evidence  against  his  own  ship,  unless  there  had  been 
some  strong  means  employed  to  induce  him  so  to  do ;  and 
you  will  recollect  that,  in  this  form  of  proceeding,  all  these 
affidavits  are  voluntarily  made ;  whereas,  when  the  proceed- 
ings are  by  plea  and  proof,  a  witness  can  be  compelled  to 
be  examined. 

I  will  now  suggest  certain  questions  to  you  as  to  the  con-  Questions. 
duct  of  these  two  ships.  First,  with  regard  to  the  Benares, 
^— was  there,  or  was  there  not,  according  to  your  judgment 
on  the  evidence,  a  good  look-out  ?  It  is  said  that  the  wea- 
ther was  so  bad  it  was  impossible,  with  any  care  and  caution 
that  could  have  been  used,  to  have  seen  the  Ro^al  Archer 
at  any  distance,  so  as  to  have  time  to  consider  what  mea- 
sures were  fit  to  be  adopted.  But  was  the  weather  really  so 
very  dark  and  gloomy  as  to  justify  this  assertion  made  on  the 
part  of  the  Benares  f  You  cannot  believe  that  the  weather 
was  so  dark  and  gloomy  as  to  prevent  one  vessel  from  being 
seen  from  the  other,  unless  you  should  come  to  the  conclu- 
sion that  the  whole  of  the  story  on  the  part  of  the  Royal 
Archer  is  false  and  fictitious ;  because  she  states  that  she 
saw  the  Benares  seven  or  eight  minutes  before  the  collision. 
If  that  be  a  fact,— >which  I  see  no  reason  to  doubt,— was 
there  any  reason  why,  if  there  had  been  a  look-out  on  the 
part  of  the  Benares,  she  should  not  have  seen  the  Royal 
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Btnaret* 


Archer  about  the  same  time?  J  have  been  considering 
whether  from  the  quarter  from  which  the  wind  blew,  or  any 
other  cause^  there  was  a  probability  of  the  Royal  Artker 
discovering  the  Benares  at  a  period  much  earlier  than  the 
Benares  could  perceive  the  Royal  Archer  ;  but  such  a  cause 
does  not  occur  to  me^  though  it  may  to  you.  That  is  the 
first  point ;  but  here  comes  a  second^  of  which  I  have  heard 
much  less  than  I  expected  to  hear.  It  is  admitted  that  the 
helm  of  the  Benares  was  starboarded  as  soon  as  the  Royal 
Archer  was  discovered.  Was  that  right  or  wrong  ?  If  it 
was  a  wrong  measure  to  adopts  then  it  does  not  signify 
what  the  look-out  was.     So  much  for  the  Benares* 

With  respect  to  the  Royal  Archer^  the  case  stands  thus : 
the  fault  alleged  against  her,  as  I  have  already  stated»  is, 
that  she  should  have  shown  a  light.  I  have  naturally  looked 
to  see  whether  the  Benares  showed  a  light,  and  I  do  not 
find  that  she  did.  I  do  not  know  that  it  was  more  incum- 
bent on  the  one  vessel  to  exhibit  a  light  than  on  the  other. 
But  you  will  recollect,  with  regard  to  showing  lights,  that, 
generally  speaking,  in  the  open  sea,  there  is  no  general  obli« 
gation  to  show  a  lights  though  under  peculiar  circumstances 
it  may  be  obligatory ;  but,  generally  speaking,  in  the  open 
sea,  it  is  not  incumbent  upon  a  merchant- vessel  to  show  a 
light.  It  is  further  said  that  the  Royal  Archer  was  wrong 
in  porting  her  helm, — that  if  she  had  kept  her  course,  the 
collision  would  have  been  avoided.  You  will  say  whether 
she  was  wrong  in  porting  or  not.  The  Counsel  for  the 
Benares  very  ingeniously  turn  the  tables,  and  say  that  the 
Royal  Archer  was  first  wrong  in  porting  her  helm ;  and, 
secondly,  in  not  porting  it  sooner.  These  are  the  points  on 
which  I  request  your  attention.  You  will  have  the  kind- 
ness  to  tell  me  your  opinion  as  to  the  conduct  of  the  two 
vessels. 


OrZKIOM. 


Captain  Hayman. — My  brother  and  myself  are  de- 
cidedly of  opinion  that  the  Benares  was  wrong.  In  the 
first  instance,  on  seeing  the  Royal  Archer^  it  was  her  duty, 
instead  of  putting  her  helm  up,  to  have  put  it  to  port.  We 
think  that  if,  after  she  saw  the  other  vessel^  she  had  ported^ 
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she  would  have  gone  quite  clear.     It  has  been  laid  down      April  25. 
that,  this  ship  coming  before  the  wind,  it  was  her  duty  im-      ^ 
mediately  to  have  ported  her  helm,  not  to  have  starboarded 
it.    The  other  ship  being  on  a  wind,  on  the  port  tack^  it  was 
her  duty  to  have  borne  up  as  soon  as  she  could  discover 
which  way  the  other  vessel  was  going.     We  do  not  con- 
sider that  any  blame  is  attached  to  the  jRqya/  Archer,  be- 
cause, as  soon  as  she  saw  the  Benares  approaching  her  at  a 
rapid  rate,  she  immediately  put  her  helm  up,  and  eased  off 
the  mizen  sheet*    We  consider  that  all  the  blame  must  be     The  Benares 
attributed  to  the  Benares.  ^  ^'^«- 

0 

Per  Curiam. — I  pronounce  for  the  damage.  JaDOMurr. 

Proctors  -.'^Roihertf,  for  the  Royal  Archer:  TMst  for  the  Benares, 


Vrerogatikie  Court  of  Canterfiurs* 

April  26.  ^nd  Sees. 

In    the  Goods    of  Sarah   White,  widow,    dec. —     Signature  of 

Motion^  ex'parie.^^The  deceased  died  in  March  last,  leaving  ^^,  t^^^^ 

a  will  written  on  a  sheet  of  foolscap  paper,  the  dispositive  the  foot  or  end 

part  being  contained  in  the  first  and  second  sides :  the  lat-  Si  *^®  r**^*."" 

•     iT  i.,  ...  ,.  Where  the  sig- 

ter  includes  part  of  the  tesitmomum'Clause,  ''  In  witness  nature  is  on  the 

whereof,  I  have  hereunto  set," — ^the  writine  here  reaches  "wneBideofUie 

PEper   &8    the 
the  bottom  of  the  second  side,  and  is  continued  at  the  top  conclusion    of 

of  the  third  side, — "my  hand  this  seventh  day  of  January,  ih«will,  gene- 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and  [^  wouJd  be  a 

fifly."     Then,  with  a  blank  interval  of  about  an  inch,  fol-  due  execution. 

lows  the  attestation-clause,  and,  another  blank  space  of  about 

an  inch  intervening,  there  appear  the  mark  of  the  deceased, 

and  the  subscriptions  of  the  witnesses,  thus  i'^ 
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April  26. 


White,  dMC, 


Dkckkk. 


Signed  and  delivered  by  the 
said  Sarah  White,  as  and  for 
her  last  will  and  teatament,  in 
the  presence  of  ub,  who  in  her 
presence  and  in  the  presence 
of  each  other  have  hereunto 
set  oar  hands  as  witnesses 
attesting  her  execution  thereof. 

[Blank  space.] 
The  mark  +  of  Sarah  White. 

Thomas  James 
James  Sinunoos. 


Sir  H.  Jbnner  Fust. 

The  question  is,  whether  this  will  is  signed  at  the 
foot  or  end.  The  Court  has  already  said,  that  it  cannot 
extract  from  the  decision  of  the  Judicial  Committee  of  the 
Privy  Council,  in  the  case  of  Smee  v.  Bryer,*  any  general 
rule  that  it  can  lay  down  as  a  guide  in  all  these  cases ;  but 
I  am  inclined  to  think  that  it  is  not  an  unreasonable  dis- 
tinction, that,  where  the  signature  of  the  deceased  is  on  the 
same  side  with  the  conclusion  of  the  will, — ^because  I  take 
this  /fj^imoiiftim-clause  to  be  the  real  conclusion,  though 
there  may  be  some  exceptions,  in  which  the  attestation- 
clause  may  be  the  conclusion  of  the  will,— 4hat9  where  the 
name  of  the  deceased  is  on  that  side  of  the  paper  upon 
which  the  will  concludes, — where  there  are  some  parts  of 
the  will  immediately  above  the  testator's  signature  (though 
some  space  intervenes), — that  is  a  reasonable  compliance 
with  the  terms  of  the  Act  of  Parliament,  and  in  such  cases 
the  Court  would  be  inclined  to  hold  that  it  was  a  signature 
at  the  foot  or  end  of  the  will.  The  Court  cannot  lay  down 
any  specific  rule  as  to  what  is  the  conclusion  of  a  will^in 
some  cases  the  /^jr/tmonittnt-clause  is  the  conclusion  of  the 
will,  in  other  cases  the  attestation-clause  may  conclude  the 
will ;  though  the  signature  of  the  testator  ought  to  be  at 
the  end  of  the  /e«/s'monit<iii-clause. 
A  due  ezecu-  Under  the  circumstances  of  this  case,  I  am  of  opinion 
that  this  is  a  due  execution  of  the  will,  notwithstanding 


tion. 


""  6  Notes  of  Ca.  Supp.  zli. 
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there  is  a  considerable  space  between  the  ieslimonium  and  Apbil  26. 
the  attestation  clauses,  and  notwithstanding  that  the  mark  wl7~'j 
of  the  deceased  is  considerably  below  the  attestation-clause. 
Part  of  the  will  (that  is,  the  /e^tmonttitit-clause)  is  contained 
on  the  third  side  of  the  will,  where  there  is  the  signature  of 
the  deceased.  In  Smee  v.  Briber,  there  was  no  part  of  the 
will  immediately  above  the  signature  of  the  deceased.  De- 
cree probate  to  pass.  Where  the  signature  of  the  deceased 
is  on  the  same  side  as  the  conclusion  of  tlie  will,  generally 
speakings  it  would  be  a  due  execution  of  the  will. 

TMs,  Proctor. 


In  the  Goods  of  the  Rev.  Georoe  Hamblt  Rowe,     Signature  of 

DEC. — Motion,  ex'parte. — The  deceased  died  4th  March  last,  ^*»«  decewed 
1       .  .11     1-.  1-  .^  ,         .  1        /.        1  '  Jiof  at  the  foot 

leaving  a  will  which  was  wntten  on  two  sides  of  a  sheet  of  or  end  of  the 

letter-paper.  The  disposition  was  arranged  in  paragraphs^  ^IJ*  ~"  Wl»ere 
numbered  1  to  6 ;  the  sixths  containing  the  appointment  of  gjgned  on  a  dif- 
executors,  and  ending,  <<  dated  this  twenty-third  day  offerent  side  of 
April,  one  thousand  eight  hundred  and  forty-nine,"  con-  that^iT  wWch 
duded  at  the  bottom  of  the  second  side.  On  the  top  of  the  the  will  con- 
third  side  appeared  the  attestation  and  signatures,  thus : —   J[  ^^  "execu- 

Signed,  sealed,  and  delivered 
in  the  presence  of 
Mary  Rowe 
Emily  Spittle 


George  Hambly  Rowe. 


Sib  H.  Jenner  Fust.  Dfcrkr. 

What  do  these  persons  attest  ?  The  signature  is 
on  the  third  side  of  the  paper,  above  which  there  is  no  part 
of  the  will.  I  must  lay  down  some  rule  to  place  these 
cases  on  the  same  footing.  What  is  the  real  distinction 
between  this  case  and  Mr.  Shadweirs  Case?*  There  are 
two  sides  of  a  sheet  of  letter-paper  on  which  the  dispositive 

*  Antea,  p.  377. 
VOL.  VII.  4  A 


»t 


546  PRBBOGATIVE  COOtT.  [Eait.  X 

April  2&  part  of  the  will  is  written,  ending,  ''one  thouaand  eight 
«  V  hundred  and  forty-nine,"  «nd  a  blank  is  left  in  which  the 
deceased  might  have  signed  his  nanit^  for  there  is  room 
enough  for  tliat.  IDr.  Jenner.^^Thai  would  be  at  the  bait ; 
but  the  Act  says  <'  foot  or  end."]  I  am  now  inclined  to  hold 
that  <'  foot"  and  **  end"  must  be  syoonymoua.  There  ii 
room,  I  say^  for  the  signature  of  the  deceased  on  the  seccxid 
side, — not  ample,  indeed,  but  room  enough  for  him  to  hate 
signed.  On  the  third  side,  at  the  top,  is  **  signed,  sealed, 
and  delivered  in  the  presence  of,"  and  then  follow  tbe 
names  of  the  witnesses,  and  opposite  to  this  there  is  a  sssl, 
and  the  name  of  the  deceased  is  under  the  seal,  which  is 
not  at  the  top  of  that  side  of  the  paper.  The  witnesses 
attested  the  signature  of  the  deceased,  bat  nothing  eke. 
To  what  did  they  sign  their  names?  To  a  sheet  of  paper, 
which  might  have  contained  nothing  at  all  besides.  Gene- 
rally speaking,  where  the  signature  of  the  deceaaed  is  on 
the  same  side  as  the  conclusion  of  the  will,  it  would  be  a 
due  execution,  notwithstanding  th^re  may  bt  some  apaee 
between  the  conclusion  of  the  will  and  the  signature  of  the 
deceased,  because  there  would  be  a  part  of  the  will  above 
the  signature.  I  am  at  a  loss  to  see  any  distinctioii  between 
this  case  and  that  of  ShadweU,  where  there  was  ample  room 
for  the  signature  of  the  deceased.  The  rule  which  the 
Court  has  laid  down  is,  that  where  the  will  is  signed  on  a 
different  side  of  the  paper  from  that  on  which  the  will  con- 
cludes, it  is  not  a  due  execution  of  the  will.  If  a  will  con- 
cludes at  the  very  bottom  of  one  side,  and  the  signature  of 
the  deceased  is  quite  at  the  top  of  the  next  side,  it  might  be 
Motion         an  exception  to  the  rule.     I  reject  this  Motion. 


rejected. 


Jennings^  Proctor. 


Signaturebeid     In  THE   GooDs  OF  Stephen  Cubtis,  dsg. — Mdm* 

foot^oTenV of ^•^-P«'*^^-— The  deceased  died  Srd  April,  1850,  leavings 

tbe  will.  will  written  upon  the  first  side  of  a  sheet  of  foolscap  paper, 

the  date  reaching  to  within  half  an  inch  of  the  bottom  of 

that  side.     On  the  second  side  appeared  the  attestation- 
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clause  and  the  signatures  of  the  deceased  and  the  witnesses,     April  £6. 

^^^ '~  Curtis,  dec. 

Signed,  sealod,  and  declared 


> 


Stephen  Curtis    (  Seal. 


by  the  said  Stephen  Curtis,  as 
and  for  his  last  will  and  tes- 

I 

tamenty  in  the  presence  of  us, 
who  at  his  request  have  sub- 
•eiibed  our  names  as  witnesses 
thereto* 

Marjr  Glasscock 
Benjamin  Hickman. 

Sir  H.  Jemmer  Fust.  Diceei. 

This  13  not  so  strong  a  case  as  the  preceding.  The 
will  is  written  on  one  side  of  a  sheet  of  foolscap  paper,  and 
it  concludes :  '<  I  do  hereby  declare  this  my  last  will  and 
testament ;  in  witness  whereof,  I,  the  said  Stephen  Curtis, 
have  hereunto  set  my  seal  and  hand  this  27th  day  of 
October,  1846."  There  the  will  ends,  and  there  is  a  space, 
affording  ample  room  for  the  deceased  to  have  signed  his 
name;  but  there  is  no  signature  on  that  side.  Then  there 
it  an  attestation-clause  on  the  next  side,  opposite  to  which 
is  the  signature  of  Che  deceased.  So  that  it  is  not  so  favour- 
able a  case  as  the  other,  and  I  reject  the  Motion.  Motion 

rejected. 

BobarUf  Proctor. 


In  thbTSoods  of  Susannah  Hester,  spinster,  dec.  Signatureheld 
— Motion^  ex'parte. — The  deceased  died  on  the  26th  March,  J^^  or*end  of 
1850,  leaving  a  will,  dated  30th  January,  1845,  which  was  the  will, 
written  on  the  first  side  of  a  sheet  of  foolscap  paper,  of  large 
size.     At  the  foot,  on  the  left-hand  side,  was  the  attestation- 
clause,  immediately  below  which  was  the  name  of  one  of 
the  witnesses,  there  being  a  blank  interval  of  about  half  an 
inch  between  it  and  the  name  of  the  other  witness.     On  a 
line  with  the  latter,  on  the  right-hand  side,  was  the  signa- 
ture of  the  deceased,  ending  just  below  a  small  seal. 
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ArRiL  26. 
Hester,  dec. 

DSCREK. 


Probate 
decreed. 


Sir  H.  Jenner  Fust. 

There  is  space,  certainly,  between  the  will  and  the 
seal  in  which  the  deceased  might  have  signed  her  name ; 
but  her  signature  is  on  the  same  side  as  the  will,  and  at  the 
bottom  of  the  page»  so  that  not  merely  a  part,  but  the  whole 
of  the  will  is  above  her  name ;  and  although  she  might  have 
signed  immediately  under  the  attestation-clause,  yet  the 
Court  roust  adopt  the  same  rule  in  this  as  in  other  caaei, 
where  the  signature  of  the  deceased  was  below  the  attests^ 
tion-clause,  and  there  was  some  space  between,  and  consider 
this  a  due  execution  of  the  will,  as  being  signed  at  the  foot 
or  end.  Whether  "foot"  and  "end"  be  synonymous  or 
not,  there  may  be  some  doubt ;  I  am  inclined  to  hold  that 
they  are  synonymous,  though  the  Court,  at  an  earlier  stage 
of  these  cases,  thought  there  might  be  some  distinctioo.  1 
decree  probate  of  this  paper  to  pass. 

Nelson,  Proctor. 


Signature.beid       In  THE  GoODS  OF  CHARLOTTE  WrIGHTSON,  WIDOWi  DfC. 

f^t ''ol^enV'irf  --^o<*<>»»  ex^parte,— The  deceased  died  25th  March,  1850, 
the  will.  ^  ,^ :  having  made  her  will,  dated  22nd  August,  1844,  which  is 
written  on  two  sides  of  a  sheet  of  foolscap  paper,  endio^i 
with  the  lesiiynonium-claiise  and  date,  at  the  bottom  of  the 
second  side,  leaving  no  more  space  there  (about  a  quarter 
of  an  inch)  than  on  the  first  side.  At  the  top  of  the  third 
side  appear  the  attestation-clause  and  signatures,  thus:— 

Signed  by  the  said  Charlotte 
Wrightson,  the  testatrix,  by  her 
mark;  and  by  her  sealed,  publish- 
ed, and  declared,  as  for  her  last 
will  and  testament,  the  same 
being  first  read  over  and  ex- 
plained to  and  fully  understood 
by  her,  in  the  presence  of  us, 
who,  at  her  request,  and  in  her 
presence,  and  in  the  presence  of 
each  other,  have  hereunto  sub- 
scribed our  names  as  witnesses. 

A.  P.  K. 

C.  T.  Y. 


The  mark  of 


>  + 


4 


Seal. 
Charlotte  Wrightsoo. 
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Sm  H.  JSNNBR  Fust.  April  26. 

In  this  case  the  circumstances  are  strong,  if  I         T~  ^, 
could  make  a  distinction  ;  but  I  cannot  make  a  distinction ;      ^      ** 
I  must  adhere  to  the  rule.     If  I  were  to  relax  it  in  this 
case,  I  must  do  so  in  others.    I  reject  the  Motion  on  the     Motion 
same  principle  as  in  the  other  cases.  rejected. 

Sladtf  Proctor. 

In  the  Goods  of  Charles  Holland,  dec. — Motion,  Signature  held 
eX'parte.^Tbe  deceased  died  5th  December,  1849,  having  J^^^  ^^^^^ 
made  his  will,  dated  26th  March,  1849,  bequeathing  the  the  will, 
bulk  of  his  property  to  his  widow,  whom  he  appointed  sole 
executrix.  The  will,  which  is  in  his  own  handwriting,  is  in 
paragraphs,  contained  in  the  first  and  second  sides  of  a  sheet 
of  foolscap  paper,  with  a  margin,  three-quarters  of  an  inch 
wide,  on  each  side  of  the  writing,  and  a  blank  space  of 
about  double  the  width  of  either  margin  is  left  at  the  top 
and  at  the  bottom  of  the  first  side,  a  corresponding  blank 
being  also  led  at  the  top  of  the  second  side,  on  which  side 
two  paragraphs  of  the  will  are  written.  Afler  the  last  para- 
graph, which  concludes  with  the  ^e^tmo/itt/m-clause  and 
date,  a  space  of  about  an  inch  intervenes  before  the  com- 
mencement of  the  attestation-clause,  which  is  written  over 
about  two-thirds  of  the  width  of  the  space  between  the  two 
margins,  and  is  embraced  by  a  circumflex,  in  the  centre  of 
which,  on  the  right  hand,  the  signature  of  the  deceased  is 
placed^  the  names  of  the  attesting  witnesses, — a  solicitor 
and  his  clerk, — being  subscribed  below  the  attestation- 
clause. 

Sib  H.  Jbnner  Fust.  Deceee. 

Here  the  name  of  the  deceased  is  on  the  same  side 
as  the  will;  a  considerable  part  of  the  will  is  above  the  sig- 
nature :  therefore,  so  far  the  case  of  Smee  v.  Briber  will  not 
apply  to  this  case,  because  there  is  a  part  of  the  will  above 
the  signature  of  the  deceased.    I  am  of  opinion  that  this  is 

a  compliance  with  the  Act.     Decree  probate  of  the  paper.        FroUite 

decreed. 
Pritchardf  Proctor. 
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Anih  90L         In  the  Goods  of  George  Froogartt,  dxc — M^tim, 

SffiMUtmlieid  ^"P^^^' — *^*  deceased  died  22nd  February,  1850,  htvii^ 

nor  to  be  at  tbe  made  a  will»  therein  naming  bis  wife  sole  executrix  and 

^'J?J^«"^  ^  uniTeraal  l^^tee.    The  will  is  written  on  the  first  rid«  oft 

sheet  of  foolscap  paper.     Between  the  last  line  and  die 

lower  edge  of  the  paper  is  a  blank  space  of  about  an  lidk 

There  is  no  writing  on  the  second  side,  but  on  the  upper  part 

of  the  third  side  is  a  very  full  and  special  atteatation-cbna^ 

concluding,  **  he  being  unwell,  but  of  sound  mind,  the  ssms 

has  been  read  over  and  explained  to  him,  and  he  appetrod 

perfectly  to  understand  the  same,"  whidi  is  written  oo  tbf 

whole  width  of  the  page.     At  the  conclusion  of  this  daoif^ 

on  the  right  hand,  appears  the  signature  of  the  decessid^ 

and  on  the  left  hand,  under  the  word  ^'witnessed,'*  are  the 

subscriptions  of  the  witnesses. 


Dic&n. 


Motion 
rejected. 


Sir  H.  Jenner  Fust. 

I  am  clearly  of  opinion  that  this  case  is  not  Mriy 
distinguishable  from  the  other  cases,  particularly  Aat  ef 
WrighttoH^  just  moved.  I  am  clearly  of  opinion  tbst 
this  will  is  not  signed  at  the  foot  or  end ;  there  is  room  fbr 
the  deceased  to  have  signed  his  name  below  the  conduiioa 
of  the  will,  on  the  first  side.  The  words,  **  he  being  unwell/ 
&€.,  are  clearly  part  of  the  attestation-clause,  under  the  ar- 
cumstances  in  which  the  will  was  written.  I  reject  the 
Motion. 

71k>ma$,  Proctor. 


The  tame. 


In  the  Goods  of  Sarah  Susannah  Howell,  wi- 
dow, DEC.  —  Motion^  ex-parte. — The  deceased  died  S7tfa 
March,  1850,  leaving  a  will,  in  her  own  handwriting,  dated 
at  the  end,  10th  July,  1844.  This  wiU,  which  exUbits 
several  obliterations  and  interlineations,  is  written  on  three 
sides  of  a  sheet  of  foolscap  paper.  It  begins,  **  I,  S.  8«  H., 
&c.,  do  this  12th  day  of  February,  1840,  will  and  bequeath,*' 
&c.  On  the  third  side,  about  one-third  down, — after  the 
words  ^  and  I  also  nominate,  constitute,  and  appoint  my 
much-esteemed  friend,  J.  R.,  as  above,  to  be  my  other  cie- 
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Ctttor,  td  assist  in  carrying  this  my  last  will  and  testament 
!nto  effect**'— there  is  a  blank  space  of  about  three  inches, 
and  then  follows^  **  This  my  last  will  and  testament  is  now 
signed  by  me^  Sarah  Susannah  Howell,  on  this  10th  day  of 
July,  1844/'  At  the  end  of  this  is  the  signature  of  the 
decaased,  **  Sarah  Howell/'  and  on  the  leflphand  side  are  the 
attestation-clause  and  the  names  of  the  witnesses.  Over  the 
blank  space  so  led  in  the  will  is  a  paper,  in  the  deceased's 
writing,  attached  to  it,  by  two  seals,  on  one  side  only,— 
so  as  to  show  that  the  space  underneath  is  blank, — headed 
^  Codicil  to  my  last  will,*'  revoking  the  appointment  of  one 
executor,  and  substituting  another  person  in  his  stead,  and 
bearing  date  27th  November,  1849 ;  this  paper  is  signed  by 
the  deceased,  but  is  unattested.  The  witnesses  were  unable 
to  depose  to  the  state  of  the  paper  when  they  attested,  by 
reason  that  the  deceased  produced  the  paper  to  them  in 
such  a  manner  that  they  saw  only  the  concluding  words. 
The  alterations  made  in  the  body  of  the  will  furnished  in- 
ternal evidence  that  two  of  them  were  made  a  considerable 
time  after  the  execution.  The  will  and  codicil  were  found 
folded  Up  with  two  slight  testamentary  memoranda,  of  no 
moment,  unattested,  in  a  sheet  of  foolscap  paper,  unsecured. 


Aran.  90. 


Sir  H.  JfiNNBR  Fust.  nkcEn. 

It  is  true  that  the  name  of  the  deceased  is  signed 
on  the  same  side  as  that  on  which  the  will  concludes ;  but 
the  Court  guarded  itself  against  being  supposed  to  lay 
down,  as  a  universal  principle,  that  in  all  cases,  and  under 
all  circumstances,  this  would  be  a  due  execution  within  the 
Act*  Here  is  a  space  left  apparently  without  any  purpose; 
but  when  I  see  that  the  will  was  begun  in  1840,  and  observe 
the  alterations  she  made  in  it,  I  am  of  opinion  that  it  was 
not  a  final  conclusion  of  the  will ;  that  she  did  not  consider 
she  had  bound  herself  not  to  add  anything  to  it.  I  am  of 
opinion,  under  the  circumstances,  that  this  case  does  not  fall 
within  the  principle  laid  down  to-day,  that  where  the  signa- 
tiure  is  on  the  same  side  as  the  will  it  is,  generally  speaking, 
a  cooipUaiice  with  the  Act ;  I  am  of  opinion  that  the  de- 
ceased reserved  to  herself  the  option  of  adding  to  the  will. 


PKEBOOAfTVB  GOUSV. 


[Etft-T. 


Apeil  2& 


BoKtmdK 

Motion 
rejected. 


I  reject  the  MoIhni,  and  leave  the  paitiet  to  propound  the 
paper.  It  is  one  of  those  cases  which  are  exceptions  to  the 
mle  which  the  Ccmrt  has  laid  down  in  respect  to  these  cases. 
The  paper  purporting  to  be  a  codicil,  not  being  attested, 
can  have  no  effect  whatever* 

JRrifeAard;  Ph>ctor. 


SigBstarelield     Iw  thc  Goods  of  Eliza  Cuppagk,  spinstbe,  dkc.~ 

toK**^  «d^  Motion,  ex-parte.^The  deceased  died  12th  March,  1850, 

the  will.  leaving  a  will,  dated  22nd  January,  1848,  which  is  written 

on  two  sides  of  a  sheet  of  foolscap  paper,  the  deceased's 

signature  being  placed  under  the  attestation-clause,  which 

immediately  follows  the  dispositive  part  of  the  will,  thus:— 

Signed,  sesled,  published,  and  declared  by  the  said  testator  [iie], 
as  and  for  her  Isst  will  and  testament,  in  the  presence  of  us,  wbOi 
in  her  presence,  at  her  request,  and  in  the  presence  of  each  other, 
hare  hereunto  subscribed  our  names  as  witnesses. 


DiCESI. 


Motion 
granted. 


July  5. 
m  Ghddie. 


R.L. 


J.S. 


Elisa  Cnppage» 


Sir  H.  Jekner  Fust. 

I  am  quite  clear  that  this  case  is  within  the  rule  which 
the  Court  has  laid  down.  The  attestation-clause  follows  so 
closely  the  dispositive  part  of  the  will,  that  it  may  be  con- 
sidered a  part  of  the  will.  Decree  administration  with  the 
will  annexed  to  the  residuary  legatee.* 

Jemnvigi,  Proctor. 

*  It  may  be  proper  to  append  to  this  series  of  decisions, — grouped 
together  by  the  Court  with  the  view  of  extracting  tberefrom  a  general 
rule,-'a  decision  which,  in  principle,  appears  to  conflict  with  them,  in 
the  Consistory  Court  of  London,  on  the  Bye- Day  in  Trinitj  Term  :— 

Ik  the  Goods  of  Chablottk  Jani  Goloii,  dec— JlbluNif  cr-porfe. 
— llie  deceased,  a  domiciled  English  subject,  died  in  Fiance  18tli 
June,  1850,  leaving  a  will,  dated  5th  March,  1850,  writtentla  the 
English  form,  upon  a  sheet  of  foreign  paper,  the  dispositive  part  ewUnfi 

with 
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in  THB  OooDi  ov  Chablbs  Dat,  vwg. — MMoM,  ear*     Apeil26. 

|Mirf€.— The  testator  in  this  case^  who  died  on  the  8l8t  Jiiiy»       .  ""tMrtttor 

1849,  poeseseed  of  considerable  property,  real  and  personal,  having  named 

lea  a  will  and  three  codicils.    By  the  following  clause  in  ap«^(^*^') 

the  will,  he  appointed  M.  M.  sole  executor  during  Hfis,  and  trustee  of 

and  after  his  death,  or,  in  certain  contingencies,  his  (the  ^}^  ''**^  during 

.V  Vi    A    T>  1  mir   o    A    V^  ,  life,  and   after 

testator  s)  two  sons,  C.  A*  D.,  and  M.  S.  A.  D.,  were  named  his  death,  or  if 

executors: —  ^^  should  de- 

cline to  prove. 
Also  I  make»  nominate,  and  appoint  my  friend,  M.  M.,  of,  &c.,  or  be  incapable 

executor  and  trusts  of  this  my  will,  during  the  term  of  his  natural  *^.  P">^"flf«  i^* 

will         and 
lifB,  and  from  and  immediately  after  his  decease,  I  make,  nominate,  g),oQ]d    not 

and  appoint  my  sons,  C.  A.  D.,  and  M.  S.  A.  D.,  to  be  executors  prove  it  within 

and  trustees  of  this  my  will;  but  I  hereby  expressly  direct  that  my  *?'*•    months, 

*     r  *v         •  J  n    A    r^  A         r  *u-  •«  *^«"  substitut- 

appomtment  of  the  said  C.  A.  D.  as  an  executor  of  this  my  will  jq^  Q^Yiet  exe* 

shall  not  in  any  way  exonerate  or  excuse  bim  or  bis  co-partners  cutors  and  trus- 
in  trade  firom  the  payment  of  the  amount  due  to  me  upon  a  cer-  ^f^***}? rt?*^** 
tain  bond  for  £4,000  and  interest,  or  from  the  deduction  of  £1,000  advertence  of 
from  his  share  of  property  bequeathed  to  him  as  hereinafter  men-  the  aolieitor, 
tioned :  Provided  always,  that,  in  case  the  said  M.  M.  shall  here-  "ro^S[i"^ai 
after  decline  or  be  incapable  to  prove  this  my  will,  and  to  act  in  Within  three 
the  execution  thereof,  or  of  the  trusts  thereof,  and  shall  not  prove  months,  though 
the  same  for  the  period  of  three  calendar  months  next  after  my  ^®  ***!?•  "^^h** 
decease,  then  I  do  hereby  declare  that  the  several  devises  and  trusts  of  the 
bequests  and  trusts  therein  contained  shall  immediately  take  effect  will :  »  Held, 

as  to  my  other  executors  and  trustees,  in  the  same  manner  as  if  "^*^ ,  ^*   ^*'' 
,        . ,  i-   __  ,    ,  -  ,,.,.#  appomtment 

the  said  M.  M.  had  departed  this  life.  ^^as  void. 

Immediately  after  the  deceased's  death,  M.  M.  expressed 
his  willingness  to  act  as  executor  in  execution  of  the  trusts 

with  the  date  "1850/*  on  the  first  side,  within  nine-tenths  of  an  inch 
of  the  edge  of  the  paper.  At  the  top  of  the  second  side,  on  the  left 
band,  is  a  formal  attestation-clause,  opposite  to  which,  underneath  a 
small  seal,  placed  a  little  below  the  first  line  of  the  attestation-clause, 
is  the  signature  of  the  deceased,  and  under  her  signature  are  the  sub- 
sciipti<ms  of  the  witnesses  (foreigners).  No  part  of  tlie  disposition  is 
above  the  signature,  and  the  case  seems  not  essentially  distinguishable 
firom  the  cases  of  Rowe,  of  Curtis,  and  of  Wrighison, 
The  Motion  was  for  probate  of  the  paper  as  duly  executed. 

Da.  LusHivoTov.  Dxcreb  . 

No  doubt  it  is  well  executed.     It  is  close  to  the  bottom. 
Deeree  probate. 

Oar§!fi  Proctorr 

VOL.  VII.  4   B 
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[£Ais«T. 


AruL  20L 


Monoir. 


€>f  the  will,  and  proceeded  to  iotermeddle  in  the  .testator'^ 
afikin,  and  to  give  various  directionst  as  ezecotor,  with 
regard  to  the  collection  and  management  of  the  property^ 
and  he  instructed  his  (and  the  testator's)  solidtoTy  to  whom 
he  delivered  the  will  and  codicils,  to  take  the  requisite  steps 
to  obtain  probate  thereof;  but  the  said  solicitor,  though  he 
had  prepared  the  will,  had  completely  lost  sight  of  the  limit* 
adon,  and  conceiving  it  desirable  to  procure  accurate  infor- 
mation of  the  particulars  of  the  testator's  estate  and  effects, 
and  collect  a  portion  thereof,  delayed  applying  for  a  Com- 
mission to  swear  M.  M.  as  executor  until  shcnrtly  before  the 
22nd  February,  1850,  when  he  was  duly  sworn  as  such 
under  a  Commission  from  this  Court.  The  Messrs.  Day, 
substituted  executors,  on  the  death  or  forfeiture  of  M.  BL, 
consented  by  proxy  to  probate  being  granted  to  him,  not- 
withstanding he  had  not  proved  the  will  and  codicils  within 
three  months  from  the  death  of  the  testator. 

Dr.  Hmrding  moved  for  probate  to  M.  M.,  as  sole  execo* 
tor  for  life. 


DSCASS. 


Sir  H.  Jsnkbr  Fust. 

The  Court  has  no  doubt  that  the  deceased  meant 
and  intended  that  M.  M.  should  act  as  his  executor ;  but 
he  has  expressed  his  intention  in  terms  somewhat  ambigu- 
ous, and  circumstances  appear  to  have  defeated  that  inten- 
tion. The  Messrs.  Day  are  appointed  execiftors  and  trus- 
tees after  the  death  of  M.  M. ;  and  there  is  a  proviso  that, 
in  case  he  shall  decline,  or  be  incapable,  to  prove  the  will 
and  to  act  in  execution  thereof,  and  shall  not  prove  the 
same  within  three  calendar  months  after  the  testator's 
death,  then  the  testator  declares  **  that  the  several  devises 
and  bequests  and  trusts  therein  contained  shall  immediately 
take  effect  as  to  my  other  executors  and  trustees,  in  the 
same  manner  as  if  the  said  M.  M.  had  departed  this  life." 
So  that,  in  the  event  of  M.  M.  declining  to  act,«— which  he 
has  not  done,  as  it  appears  from  the  affidavit  of  Mr.  New- 
man, the  solicitor,  that  M.  M.  has  acted  in  the  trusts  of  the 
will ; — or  of  his  being  incapable,-— which  is  not  proved  to  be 
the  case ;— or  of  his  not  proving  the  will  foe  three  calendar 
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months  next  after  the  testator's  decease,  the  Messrs.  Day  are 
to  be  substituted  as  executors  and  trustees.  M.  M.  has  not 
declined^  and  is  not  incapable,  but  he  has  not  proved  the 
will  within  three  months^  and  the  question  is^  whether  the 
word  <'and/'  in  construction,  is  to  be  considered  as  dis- 
junctive or  conjunctive, — whether  ^^and"  is  the  sane  as 
^  otJ^  I  am  afraid  that  the  condition  of  proving  the  will 
within  three  months  is  a  condition  that  must  be  fulfilled, 
and,  itot  having  been  fulfilled,  the  appointment  over  to  the 
sons^  as  in  case  of  M.  M/s  death,  must  take  effect.  I  am 
afraid  that  by  the  word  '<  and  "  the  condition  of  proving 
the  will  within  three  months  is  conjoined  to  the  other  con- 
ditions, and  that  the  Court  can  put  no  other  construction 
upon  this  clause  of  the  will  than  that  M.  M.'s  appointment 
is  conditional  upon  his  proving  the  will  within  three  months; 
and  this  not  having  been  done,  though  proceeding  from  the 
inadvertence  of  the  solicitor  and  of  M*  M.  himself,  probate 
must  be  decreed  to  the  executors  substituted  on  the  failure 
of  M.  M«  to  fulfil  the  condition  of  proving  the  will  within 
three  months  after  the  death  of  the  testator.  I  reject  the 
Motion. 

Priichard,  Proctor. 


Atrii  fi6. 
Day,  dee. 


Motion 
j«cted. 


ve- 


Palbibr  and  Brown  v.  Dent  and  Others. — Motion. 
—  John  Palmer,  the  deceased,  died  on  the  11th  June, 
1848,  leaving  Joseph  Palmer,  his  brother,  his  only  next  of 
kin  and  heir-at-law,  and  three  nephews,  the  only  persons 
entitled  in  distribution  to  his  personal  estate  in  case  he  had 
died  intestate.  On  the  2nd  October,  1847,  the  deceased 
made  and  executed  his  will,  appointing  his  brother,  Joseph 
Palmer,  and  Thos.  Brown  executors,  and  disposing  of  his 
whole  property  chiefly  amongst  his  near  relations,  which 
will  was  found  after  his  death  sewed  up  in  the  lining  of  the 
coat  always  worn  by  him  up  to  such  time,  in  conformity 
with  a  memorandum  in  his  own  handwriting  found  in  his 
ivatch-pocket.  On  the  9th  June,  1848,  two  days  prior  to 
Us  death,  whilst  of  unsound  mind,  he  signed  a  further 
jbi^ier,  porportmg  to  be  his  last  will,  prepared  by  a  clerk 


Where  B  tes- 
tator, having 
duly  executed 
his  will,  exe- 
cuted another 
will  when  of 
unsound  mind, 
the  unsound- 
ness appearing 
on  the  fiBce  c? 
the  paper,  the 
parties  inter- 
ested having 
refused  to  pro- 
pound the  later 
paper,  —  pro- 
bate of  the  for- 
mer granted  ia 
common  form. 
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Apeii.  96.  to  A  solicitor,  tnt  of  the  attesting  witnessei^  from  instanie- 
n^/~V  tions  taken  verbally  from  the  deceased  by  the  other  attest* 
ing  witness^  which  document  bore  upon  the  face  of  it  marks 
of  the  testator's  unsoundness  of  mind.  The  parties  inte- 
rested under  this  kter  paper  were  dted  to  propound  the 
same,  with  intimationy  and  they  had  ocecutad  a  pnny 
declaring  that  they  would  not  propound  it,  and  coosentii^ 
to  probate  of  the  will  of  1847. 
Monoir.  Dr.  Hardmg  moved  for  probate  of  the  will  of  184flf. 


JvDOMBm. 


Motion 
granted. 


Sir  H.  Jbknbr  Fust. 

On  the  fiice  of  the  paper  itsdf  there  is  evidence 
of  wandering  in  the  mind  of  the  deoeased,  and  the  question 
is,  whether  the  Court  is  in  a  condition  to  decree  probate  of 
the  former  paper,  of  October,  1847,  in  common  forni»  with* 
out  its  being  propounded  in  solemn  form  of  law,  and  proved 
by  witnesses.  A  Decree  has  been  taken  out,  calling  upod 
the  parties  interested  under  the  later  paper  to  propound  it 
if  they  are  disposed  to  do  so ;  but  they  have  declined,  add 
I  am  bound  to  conclude  that  it  is  because  they  Aink  tlit 
deceased  was  of  unsound  mind  at  the  time.  I  am,  there- 
fore, of  opinion  that  the  executors  are  entitled  to  probate  of 
the  will  of  1847  in  common  form. 

FuMert  Proctor. 


Collision.  — 
Where  themao- 
ter  of  an  Ame- 
rican vessel, 
held  not  to  be 
in  fiittlt,  did 
not,  at  the  time 
of  the  collision, 
order    out    a 


Iftigl^  Court  ol  ADrmiMUv* 

May  2. 

The  St.  Lawrencb  (Brown). — Camef  by  Ad  om  Pdi- 
lion. — In  this  case^  in  which  cross-actions  were  brought  bj 
the  owners  of  the  two  vessels,  the  British  schooner  Catmh 
poliian,  of  109  tons,  bound  from  Liverpool,  wiA  oargo^  fbr 
Africa^  and  the  American  ship  Si.  Lawrence,  of  4S0  took, 
having,  besides  a  full  cargo,  fifty-three  emigrants^  bovnd 
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from  the  tame  port  for  New  York,  left  the  Mersey  on  the      Mat  8. 
S5th  Aagiwt,  1848,  and  went  down  channel  together,  pur-  ^x^J^g,!^ 
anhig  nearly  the  same  course*    At  four  p.m.  of  the  27th, 
whilst  in  the  Irish  Channel,  the  vessels  came  in  collision,  assistance     to 
and  the  CoimopoUian,  the  smaller  vessel,  received  so  mudi  m? e  the  life  of 
damage^  that,  apprehending  she  would  sink,  the  ina^ter  ^^Jf^^^^gp^ 
and  crew,  ten  persons  (one  being  drowned),  took  refuge  on  board  from  the 
board  the  5/.  Lawrence,  by  climbing  up  the  lw)wsprit's  JJ^^j^^J^J!^' 
shrouds.    Both  vessels  were  sailing  close-hauled  on  the  ed,— the  Courts 
larboard  tack,  the  wind  being  S.W.,  the  St.  Lawrence  half  jj^  in  favoS^Tf 
a  mile  ahead.    According  to  the  schooner,  whilst  her  crew  the    American 
were  preparing  to  tack,  the  SL  Lawrence  suddenly  stood  ^J^^J^^^ 
Upwards  her,  on  the  starboard  tack ;  the  schooner  imme*  costs.  —  The 
diatdy  p<Hrted  her  hekn,  but  the  SL  Lawrence,  instead  o^^IuST?*  o*^ 
keeping  her  luff  or  porting,  as  hailed  to  do,  kept  her  helm  sible,      crrilly 

to  starboard,  and  struck  the  schooner  on  the  starboard  bow.  f P«^|pff>    ^^^ 

the  whole  con- 

The  case  of  the  American  ship  was,  that  she  expected  the  duct    of    the 

adiooner  would  have  borne  away  and  irone  to  leeward ;  ™**^'i  *?** /®' 
-  ,     -  .f  o  '  jijjy    deviation 

whereas  she  kept  her  course,  and  endeavoured  to  cross  the  fromthatlineof 
bows  of  the  St.  Lawrence,  thereby  occasioning  the  collision.  5®°^?'  ^^^^ 
It  was  charged  against  the  master  of  the  American  vessel,—  master  to  per* 
a  charge  deni^  on  his  part, — that  he  had  refused  to  lend  form,  not  sim- 
one  of  his  boats  to  endeavour  to  save  the  life  of  the  English  ligation  of  the 
seaman.  The  CosmopoHtan,  having  been  subsequently  >bip,  but  in 
boarded  by  some  fishing-smacks,  was  brought  into  Kings-  maoity. 
town  harbour,  and  a  suit  for  salvage  was  instituted  against 
her  in  the  Admiralty  Court  of  Ireland.* 

The  Court  was  assisted  by  two  elder  brethren  of  the 
Trinity  House.t 

Dr.  Addami  and  Dr.  Baji/brd,  for  the  Cosmopolitan;  Dr. 
Jenner  and  Dr*  Detme,  fbr  the  St.  Lawrence. 

Db.  LuSHINQTON.  JVDQKOn. 

(After  pronouncing,  with  the  concurrence  of  the 
Trinity  Masters,  in  favour  of  the  St.  Lawrence  in  both 
actions*) 
But  with  regard  to  the  question  of  costs,  there  are  two  CosU. 

*6KotesofCa.8«pp.zyii.  f  Ca]>tain  Rees  and  Captain  Farrer. 


AnBBAUT  COfCWr.  [East.  T. 

is»  that  a  nan  on 

of  die  eoffiaoD,  fifi 

;  the  other  is,  that  appKci- 

of  the  SIL  Lamremee  by  iSiB 

tm  puthini  and  the  mariiMrt  oa 

after  the  eoUiaioo  had  tika 

pointy  aa  to  the  qveation  of  fin^ 
hw  Maxwell  (the  maater  cyf  the  CotmO' 
who  hare  nuide  affidavita  widi 
diao  bf  the  Ameriean  afiaman  wlio 
the  caue,  that  the  man  ^oA  M 
made  to  Brown  (the 
>-)  for  the  loan  of  a  boat,  m 
the  man.     How  ia  this  met  bj 
?     By  the  affidavit  of  Bromi 
not  eqgniaant  even  of  die  6et 
This  does  not  agree  with  die 
steward,  lor  all  he  swears  jb,  that  a  nmi 
did  €dk  uieibuaid  and  was  lost,  and  he  doea  not  reprefeot 
that  an  appEcatioD  was  made  by  Bfaxwell^  the  master  of 
the  CatmopaUtoMy  for  the  loan  of  a  boat.     That  is  all  be 
states.    Bat  it  is  ntterly  impossible  to  believe  for  a  momeDt 
that  soch  an  occurrence  did  actually  take  place, — that  a 
man  was  lost  in  the  manner  stated,  when  the  weather  was 
perfectly  fair.,  in  the  month  of  August  and  in  daylight,^it 
is  impossible^  I  say,   to  conceive  that  such   an  aeddeDt 
occurred,  and  that  the  master  was  in  ignorance  of  it.  I 
utterly  disbelieve  it,  and  comparing  the  statements  on  one 
side  and  on  the  other,  I  have  no  hesitation  in  declaring,  whe- 
ther he  refused  or  not,  that  he  did  not  do  that  which  it  was 
his  bounden  duty  to  have  done, — ^to  have  ordered  the  boat, 
and  aflbrded  every  possible  assistance  to  save  the  life  (^  a 
fellow-creature. 

Is  that  a  ground  for  refusing  costs  or  not  ?  If  I  soaght 
precedents,  I  have  a  reported  case,*  decided  by  Shr  John 
Nicholl^  in  which  he  refused  costs  under  similar  drcom- 

*  1714  **CeUr  3  Hagg.  A.R.  38a 
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stances.     But  I  want  no  precedents ;  I  want  nothing  but      Mat  i^. 

principle  to  guide  me.    1  must  hold  here,  and  I  ever  shall   «.  Xmoraicf. 

holdy  that  the  owners  of  a  vessel  are  responsible  for  the  Responsibility 

whole  conduct  of  the  master  whilst  on  board  his  vessel  and  of  owners  for  ■ 

ia  command  of  that  vessel.    I  do  not  mean  to  say  that  they  Sfj/^^'J^J 

can  be  responsible!  criminally  speaking,  for  any  act  he  may 

have  committed  of  a  criminal  nature,  for,  of  course,  in  that 

case  the  responsibility  and  the  punishment  can  attach  only 

to  the  wrong-doer ;  but,  civilly  speaking,  the  owners  are 

responsible  for  any  deviation  from  that  line  of  conduct 

which  it  behoves  a  roaster  to  perform,  not  simply  in  the 

navigation  of  the  vessel,  and  in  the  care  of  his  own  seamen, 

but  in  the  care  of  those  who  may  be  thrown  on  board  bis 

ship  by  an  accident  of  this  description,  and  for  the  perform* 

ante  of  any  office  of  humanity.    If  they  choose  to  employ  a 

person  who  will  deviate  from  the  performance  of  these 

duties,  and  then  come  to  this  Court,  they  will  not  receive 

any  favour  from  roe  as  to  costs. 

I  pronounce  in  their  favour,  but  I  refuse  to  decree  costs.   Coats  refused. 

Proctors:— Jeitjiu^9,  for  the  schooner;  Rotheryt  for  the  American 
ship. 


^tttttt  Court  of  Utanttvtnvs. 

May  8.  4^A  Seu. 

BuRMAN   AND   Chattaway   V,  Grbves.  —  Appeal.  -—     Church-rate. 

Cause. — This  was  an  appeal  from  the  Consistorial  Court  of  "^**®'®'*^"^^ 

^*  .  condemned   in 

Worcester,  in  a  cause  of  subtraction  of  church-rate,  by  the    rate   and 

the  Churchwardens  of  Stratford-upon-Avon,  airainst  John  costs,  disobey- 
_,-         ___  _  .,.  1  _  mg  a  Monition 

£dward  Henry  Greves,  a  parishioner^  to  recover  the  sum  of  to  pay  the  same, 

7a.  5(L%  the  amount  of  the  rate  in  which  he  was  assessed,  ^®  Court  was 

^  rm  .      1^     /•        .  1  moved  to  pro- 

and  costs.    The  party  was  m  the  first  instance  summoned  nounce  him  in 

before  the  Justices,  whpn  he  objected  to  the  validity  of  the  contempt,  but 


MO  A9CHE8  eOVSr;         [EutT. 

Mat  8.      nte^  whercopon  prdcecdiogt  were  eoflnnenoed  in'Ae  Oonrt 

J?mNm  T      ^^^^  ^^  ^^  ^^^  August,  1846,  bat  do  mppetanaiot  was 
Cfrwtt.       given  by  the  defendant  ontil  the  17th  September,  wbeil  he 
"  merred   its  app^^ed  in  person.  The  libel  was  admitted  on  Ae  19th 
min,"  uid  be-  November,  but  the  defendant  did  not  gire  in  bis  Personal 
i?ipii^?i^eo^  Answers  until  the  21st  January,  1847.    Witnesses  were 
tempt,  refused:  examined  upon  the  Idbd,  and  on  the  25di  Bfarch,  the  de- 
r;^^^^^"  JfJI;  fendant  asserted    an  Exceptive  Allegation,    Imt  did  not 
defendant  not  appear  to  tender  the  same,  and  on  the  6th  May  poblication 
^oLcedln  ^~  decreed.    On  the  8th  Jaly,  no  AUegctioii having beso 
contempt,tliere  brought  in,  the  canse  was  assigned  for  Kntenoe,  and  on 
^db^t^  found  ^®  ^^^  December,  the  Court  condemned  the  defendant  in 
m  HgrnifieamL     the  rate  and  costs,  which  were  taxed  at  £65.  19b.    A  Moni- 
tion issued  on  the  17th  February,  1848,  and  was  served 
upon  the  defendant,  to  pay  the  same^  to  whidi  no  appear- 
ance was  given,  and  an  behalf  of  the  Churchwardens^  the 
Court  was  prayed,  on  the  9th  Mardi,  to  pronounce  dw 
defendant  in  contempt  for  non*paynient  of  the  rate  and 
costs,  but  the  Surrogate  ** reserved  his  pain"  antH  the  neit 
Court,  and  thence  until  the  20th  April,  when  the  defendant 
having  given  notice  to  the  Court  that  he  was  under  the  pro- 
tection of  the  Bankraptcy  Court,  the  Chancellor  directed 
him  to  verify  the  averment  by  affidavit  or  otherwise,  and 
that  the  party  agent  should  have  an  opportunity  of  contro- 
verting it.    On  the  11th  May,  the  defendant  gave  in  an 
affidavit  to  verify  the  averment  in  his  notice ;  the  Phic- 
tor  for  the  Churchwardens  prayed  that  Letters  Significatory 
against  the  defendant  might  issue,  the  prayer  being  re- 
newed on  the  Ist  June,  when  the  Surrogate,  under  the 
Chancellor's  direction,  required  the  Proctor  to  give  in 
writing  the  grounds  for  the  Letters  issuing.     The  IVoctor 
alleged  that  the  defendant  was  in  contempt  of  the  Cevrt, 
and  dissented  from  giving  in  writing  fhrther  grounds ;  the 
Surrogate  thereupon,  under  the  Chancellor'a  dirediott,  re- 
fused the  Letters  Significatory.    From  this  decision  the 
Churchwardens  appealed  to  this  Court,  where,  the  deftnd* 
ant  not  appearing,  the  proceedings  were  canled  en  ts 
jMvaam. 

Dr.  Addam$,  for  the  Appellants,  moved  tko  Cimit  to 
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pronounce  for.  the.  Appeal,  to  retain  the  prindpel  cause,  to  Mat  8. 

pnmounce  the  defendant  in  contempt  for  non-obedience  to  jg^^^^  y. 

the  Monition  iaaued  by  the  Court  below,  and  to  direct  hia  Grrnu^ 
eontcnpt.to  be  aignified. 

.8im  H.  Jbnnbb  Fust.  Judqmivt. 

The  rate  in  this  oaae  is  but  Ta.  5d.>  but  the  costs 
oocaaioned  by  the  vexatious  defence  to  the  suit  amount  to 
£65.  198.,  and  for  the  payment  of  the  rate  and  costs  a  Moni- 
tion issued  on  the  17th  February,  1848,  which  was  returned 
on  the  9th  March,  when  the  Proctor  for  the  Churchwardens 
prayed  that  the  defendant  might  be  pronounced  in  con- 
tempt for  not  paying  the  amount  of  the  rate  and  costs ;  but 
the  Surn^te  *'  reserved  his  pain  **  until  the  next  Court- 
day,— that  is,  as  I  understand,  the  Court  did  not  accede  to 
the  prayer  of  the  Proctor,  by  pronouncing  the  party  contu- 
macious^ and  ordering  his  contempt  to  be  signified.    On  the 
SOth  March,  the  Minute  is  «<  The  same  at  the  next  Court.*" 
On  the  SOth  April,  the  Minute  is,  <<The  defendant  having 
given  notice  to  the  Court  that  he  is  under  the  protection  of 
the  Bankruptcy  Court,  the  Chancellor  directed  the  defend- 
ant to  verify  his  averment  by  affidavit  or  otherwise,  and 
that  the  party  agent  must  have  an  opportunity  of  contro- 
verting such  averment :   Evans  dissenting.*'     So  the  case 
stood,   without  anything  being  done,  till  the  11th   May, 
when  *Hhe  defendant  gave  in  an  affidavit  to  verify  the 
averment  in  the  notice  served  upon  the  Court,  and  Evans 
prayed  that  Letters  Significatory  against  him  might  issue;** 
that  is,  that  his  contempt  might  be  signified,  under  the 

Act  of  Parliament,  to  the  Court  of  Chancery.  But  the 
party  not  having  been  pronounced  in  contempt,  there  was 
nothing  upon  which  the  Letters  Significatory  could  be 
foonded;   it  was  necessary  that  he  should  be  first  pro- 

noonoed  in  contempt.  But  the  Proctor  for  the  Church- 
.  wardens,  the  next  Court-day  (the  1st  June),  prayed  that 

die  litttprs  Significatory  might  issue,  and  declined  to  give 
.in  writing'  further  grounds  for  issuing  the  same. 

The  appeal  is  fVom  the  Judge  not  having  decreed  Letters 

Significatory  to  issue ;  and  the  prayer  of  the  Proctor  for  the 

VOL.  VII.  4  c 
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Mat  a       Appellants  is^  that  this  Court  will  pronounce  the  party  in 

^ contempt  for  not  having  obejed  the  Monition  to  pay  the 

Gretfci, '  '^^  '^^  costs,  and  direct  his  contempt  to  be  8igni6ed. 
The  party,  therefore,  has  not  been  pronounced  in  contempt; 
if  he  has  been,  where  is  the  necessity  fat  this  prayer  ?  How, 
then,  can  this  Court  certify  ?  It  is  impossible  that  it  can 
do  so.  For  want  of  a  foundation  for  that  step,  the  Court  is 
precluded  from  entering  into  the  question  as  to  the  effect  of 
the  protection  of  the  Court  of  Bankruptcy*  Were  it  other* 
wise,  there  is  the  absence  of  the  affidavit ;  how  can  the 
Court  proceed  without  that  affidavit,  the  absence  of  which 
is  not  accounted  for  ?  The  Court  might  direct  a  Bf  onidon 
for  omissa,  and  dispose  of  that  part  of  the  case ;  but  it  Is 
not  in  a  situation  to  entertain  that  question,  as  the  party  has 
not  been  pronounced  in  contempt. 
Appeal  I  am  of  opinion  that  the  Court  must  pronounce  against 

proiraaiiced      ^j^^  uppeal,  and  remit  the  cause.    It  is  a  very  unfortunate 
case,  and  a  most  vexatious  proceeding. 

Proeton : — For  the  Appellants,  Evam,  in  the  Court  below;  Roiitrih 
In  this  Court 


Vretogatitoe  <ffottrt  of  ^Sanut^vp. 

4M  Seu.  May  II. 

Where  the  In  the  Goods  of  John  Summers,  dic«  — -  Mifisai 
d^ed^  bad  ^^'ParU.'-The  deceased  died  28th  August,  1849,  leaving  a 
been  affixed  to  paper^  bearing  date  28th  February  preceding^  which  begins, 

^u^tl  by  t^he  "  ^^®  ^^  ^*^^  *"^  testament  of  John  Summers,  yeoman," 
drawer,who,on  and  after  devising  his  house  and  appartenances  to  his  wife^ 
da  *"^T^"the  Pc^^^^  Summers,  and  disposing  of  the  rest  of  his  pioper^^ 
presence    and  purports  to  be  signed  at  the  end  by  the  deoeaaod  and  * ' 

^\.?^^A  ^^^^^}  wife,  and  to  be  attested  by  three  witnesses,  in  the 

of  the  deceased,  '  '  ' 

asked  two  per-  form  :— 
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Signed 


WitneM's 
William  Fonnedge  [  Seal^ 


George  Hood 


Robert  White 


(^ 


Signed  &  Seal'd 
this  28th  of  Feb'  1849 
by  John 

and      Summers 
Perscilla 


John  Summers 


Perscilla  Summers  f  Seal-j 


It  appeared  that,  on  the  day  the  paper  bore  date,  the 
deceased  sent  for  Furmedge,  who,  when  he  arrived  at  the 
residence  of  the  deceased^  was  requested  by  him  and  his 
wife  to  make  their  wills,  which  he  did  from  their  joint  in* 
stnictions ;  that  after  Furmedge  had  written  the  will  (the 
deceased  being  incapable  of  holding  a  pen  from  rheuma- 
tism), he  also  wrote  the  words  "  signed  and  seal'd,  this 
28th  February,  1849,  by  John  and  Perscilla  Summers,  John 
Summers,  Perscilla  Summers,**  at  the  joint  request  of  the 
deceased  and  his  wife ;  and  at  the  same  time  he  also  wrote 
*^  Signed  as  Witness's,  William  Furmedge : "  so  that  neither 
the  deceased  nor  his  wife  signed  the  paper.  On  a  subse- 
quent day,  shortly  after  this  transaction,  the  deceased  called 
on  and  sent  for  Furmedge,  Hood,  and  White,  and  when  all 
three  had  assembled  at  his  house,  Furmedge,  in  the  presence 
and  at  the  request  of  the  deceased,  asked  Hood  and  White 
to  sign  their  names  as  witnesses  to  the  paper, — according  to 
White,  "  to  his  will," — which  they  did  in  the  presence  of 
the  deceased  and  his  wife ;  but  neither  of  the  witnesses 
•aw  Furmedge  sign  the  deceased's  name ;  and  then  Fur* 
medge  gave  a  seal  to  the  deceased,  who  put  it  on  the  wafer 
at  the  end  of  the  paper,  and  said,  **  I  deliver  this  as  my  act 
and  deed,"  and  his  wife  did  the  same. 

Dr.  BagiJbrd  moved  for  administration  with  tlie  will  to 
tbe  widows  there*  l>eing  no  executor  or  residuary  legatee 
naned^  ambnuUing  thai  the  stgnaturo  of  the  deeeasedp 
tboi^h. written  by,  another  person, ?had  been  so&dently 
acknowledged  by  him  in  the  presence  of  two  witnesses* 


Mat  U. 

sons,  present  at 
the  sane  time 
(who  bad  been 
sent  for  by  the 
deeeased),  to 
witness  the  pa- 
per, which  they 
did  in  the  de- 
cetsed's  pre- 
sence (neither 
having  seen 
the  deceased's 
name  written), 
and  the  de- 
ceased there- 
upon took  a 
seal  and  pnt 
it  on  the  wafer, 
saying,  "  I  de- 
liver this  as  my 
act  and  deed*. 
—  Held,  that 
this  was  not  a 
sufficient  eze« 
cution. 


Mofiox. 


DjK:aBS« 
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Mat  11  SiK  H.  JlcmBR  FUBT. 

I  am  of  opinion  that  the  ezecatioa  is  not  tofideiiL 
I  do  not  consider,  under  the  drcnmstmces,  that  the  ngoa- 
tare  wai  acknowledged  in  the  pretence  of  two  pemM 
present  at  the  Mune  time.  All  that  is  said  is,  thai  Fufmedgi^ 
at  the  request  of  the  deceased^  asked  the  <ither  two  penou 
to  sign  their  names  as  witoetses»  not  that  the  deeesnd 
acknowledged  the  signature  in  their  presence.  I  am  of 
Motion  opinion  that  that  was  not  a  sufficient  esecution  under  die 
f^jecttd.  circumstances^  and  I  reject  the  ModoD» 

ScMrbdkt  Proctor. 


AsAllmtion,  JoNis  V.  NiooLAT^— i<Mfgsi<aoii«««-Thie  was  a  bosuieMof 
piip«r"in''die  pi^ving  in  solemn  form  of  law  a  paperj  as  a  codicil  to  the 
form  of  an  will  of  Edmund  George  Nicolay«  formerly  a  captain  in  Ua 
^'^  Indk  Majesty's  29th  regiment  of  Infimtry,  late  of  Mhow»  in  the 
upon  bis  agents  East-Indies,  deceased,  promoted  by  Mr.  W.  S.  Jones,  sole 
My  toE.  and  <BX^u^>^  named  in  the  will,  against  Dame  Mary  NieoUy, 
Co.  ,00  account  widow,  mother  of  the  deceased,    and  residuary  IcgstM 

hJgJtw^iii'ed  °«™«^  ^**  ^**«  ^'^-    The  paper  in  quesUon,  in  form  sod 

in     his     will,  contents,  is  as  follows:— 

i:4,000,  signed 

by  the  testator.  To  Messrs.  Cox  &  Co.,  London. 

^t^^^l^    .,  Mhow,  24*  June.  1844. 

ingbeenproved  ^«n"concn, 

as  a  codicil  to  At    twelre    days'    sight,    please   to    pay    to  Mesns. 

hiswill  in  In-  Edmonds  &  Co.,  on  account  of  Maria  Lucrstia  Jonas,  the  sum 

be    admissible  ^^  ^^^^  thousand  pounds  sterling. 

to  proot  I  remain. 

Gentlemen, 
^^^^^^^^^^  Your  obedient  Humble  Serraot, 

£4,000  „  0  „  0  E.  G.  ^icolay. 

Witnesses 

J.  G.  Scott,  Lieut.  22d  Regt.  N.I. 
W.  S.  Jones,  Lieut.  22d  Regt.  N.L 

The  Allegation  propounding  the  paper  pleaded  that  the 
testator  died  at  Mhow  on  the  25th  June,  1844,  a  bachelor, 
leaving  Dame  Mary  Nicolay,  his  mother  and  next  of  kin ; 
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that  on  the  8th  September,  184S»  he  made  and  daljr  exe»  Mat  II. 
cated  his  will,  prc4>ate  of  which,  together  with  the  codicil  V*"" 
propounded,  had  been  granted  by  the  Supreme  Court  at  Nwola^, 
Bombay  to  the  aole  executor  ;  that  by  the  will,  inter  aUa, 
he  bequeathed  legacies  to  Maria  L.  J.,  spinster,  sister  of 
Mr.  W.  S.  Jones,  the  executor,  and  to  two  other  sisters  of 
the  executor,  whom  he  substituted  for  his  mother  as  his 
residuary  legatee  in  the  event  of  her  dying  in  his  (Mr» 
Jones's)  lifetime;  that  at  the  date  of  the  vriU,  the  testator, 
who  had  then  lately  quitted  the  army,  was  engaged  to  be 
married  to  the  said  Maria  L.  J.,  then  resident  with  her 
modier  at  Mulligaum,  in  the  Presidency  of  Bombay ;  that 
certain  deeds  of  settlement,  to  be  executed  previous  to  such 
intended  marriage,  had  been  prepared  in  England  by  the 
testator's  directions,  and  were  then  sent  out  to  India,  the 
marriage  being  delayed  only  until  their  arrival,  which  did 
not,  however,  take  place  untH  after  the  death  of  the  testator ; 
that  in  the  year  1844,  the  testator  accompanied  the  family 
of  Maria  L.  J.  from  Mulligaum  to  Mhow,  the  regiment  of 
Bombay  Infantry,  in  which 'Mr.  W.  S.  Jones  was  a  lieute* 
nant,  being  ordered  to  quarters,  and  whilst  so  at  Mhow,  in 
June,  1844,  he  was  attacked  with  a  liver-complaint,  which 
soon  assumed  a  serious  aspect ;  that,  on  the  24th  June^  hav- 
ing been  informed  that  his  recovery  was  despaired  of,  and 
that  he  had  probably  but  a  few  hours  to  live,  and  so  be* 
lieving,  he  thereupon,  having  a  mind  and  intention  to  make 
a  codicil  to  his  will,  and  thereby  iiirther  to  give  and  be- 
queath to  his  betrothed  wife,  the  said  Maria  L.  J.,  the  sum 
of  £4^000,  then  (as  he  well  knew)  about  to  be  placed  to  his 
credit  by  his  mother  with  his  agents  and  bankers,  Messrs. 
Cox  and  Co.,  of  Westminster^  gave  instructions  to  Mr.  W. 
S.  Jone^,  then  present,  and  who  thereupon,  at  the  request 
and  from  the  dictation  of  the  testator,  wrote  the  codicil  pro* 
pounded  (the  same  being  so  by  the  dictation  of  the  testator) 
in  the  form  of  a  bill  or  order  on  Messrs.  Cox  and  Co.,  for 
pa3rment  of  the  said  sum  of  £4,000  to  Messrs.  Edmonds  and 
Co.,  of  Bombay^  on  account  of  Maria  L.  J.,  and  that  such 
codicil  was  approved  of  and  duly  executed  by  the  deceased; 
that  in  the  interval  between  the  making  and  executing  of 
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Jcmn  V. 

Niooiay% 


April  86L 
AmauMiMT. 


the  codicil  and  his  decease  io  the  morning  of  the  following 
day,  the  testator,  though  gradually  sinking,  continued  of 
perfectly  sound  mind,  and  expressed  in  pointed  terras  his 
satisfaction  at  having  made  the  further  provision  for  Maria 
L.  J.,  contained  in  the  codicil,  and  without  having  done 
which,  he  said,  he  should  not  have  died  happy ;  that  a  nota- 
rial copy  of  the  codicil,  of  which  prohate  had  been  granted 
(in  common  form)  by  the  Supreme  Court  at  Bombay,  was 
endorsed  by  Messrs.  Edmonds  and  Co.  (who  were  then  sol- 
vent, but  have  since  become  bankrupts)  and  sent  to  Lon- 
don, payable  as  a  bill  by  Messrs.  Ccml  and  Co.  to  Messrs. 
Huth  and  Ca,  of  London,  on  account  of  Maria  L.  J. ;  that 
payment  thereof  as  a  bill  was  refused  by  Messrs.  Cos  and 
Ca,  partly  in  consequence  of  the  testaftmr'a  death,  and 
partly  owing  to  their  having  received  a  notice  not  to  pay  it 
from  the  mother  of  the  testator,  and  Messrs.  Cox  and  Go* 
have  since  paid  the  balance  in  their  hands  (£4,060)  bdong* 
ing  to  the  testator's  estate,  into  the  hands  of  the  Acoountanti* 
General  of  the  Court  of  Chancery,  pursuant  to  an  order  of 
that  Court  made  in  a  cause,  *<  Nicolajf  v.  J<me9^  theran 
depending. 

The  admission  of  this  Allegation  was  opposed. 

]yr»  Hardmgfin  opposition. — There  have  been  cases  where 
similar  documents  were  propounded,  but  they  have  been, 
almost  without  exception,  of  two  classes :  first,  where  the 
paper,  though  not  strictly  testamentary,  or  being  informal, 
was  testamentary  on  the  face  of  it,  and  intended  to  qperate 
after  death.  TapUy  v.  Kent.*  Trevel^am  v.  Tre9d§an.\ 
Bartholemew  v.  Henley, %  Secondly,  where  it  has  been  pro* 
nounced  for,  with  another  paper,  as  together  containing  tftie 
will,  being  connected  with  the  former  will  by  express  xeler* 
ence,  or  having  been  executed  at  the  same  time,  or  disposing 
of  the  same  property.  MoMterman  v.  Maberley.§  Haber' 
gham  V.  Vincent  \\  Down  to  1829,  in  no  case  of  tins  kind, 
not  in  one  of  these  classes,  has  the  Court  granted  probate 
of  the  paper ;  and  the  principle  is  laid  down  in  Giynn  v. 


*  4  Notes  of  Cs.  292. 
:  3  Pbill.  317. 
II  2  Vet.  jon.  231. 


t  1  Pbill.  149. 

§  2H8g8^.£.R.  835. 
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OglafMUr.*    There  is  no  ambiguity  on  the  face  of  the  instru-      Mat  11. 
ment,  calling  for  parol  evidence.     No  reason  is  assigned  why      Jonegy 
the  testator  should  not  have  made  a  formal  codicil,  nor  does      A2oo2at|r. 
it  appear  that  he  expected  this  paper  would  have  effect  as  a 
codidly  or  that  he  intended  it  should  operate  only  in  the 
event  of  his  death.     There  is  nothing  to  show,  on  the  face 
of  the   instrument,  that   it  was  revocable.      SwinbumCf 
On  WiOs.f    Jarman,  On  WillsJX    Jannan,   Conveyancing,^ 
Williams,  On  Execuiori,\\   Shingler  v.  Pemherton,^  Wigram, 
Emdence.**     Gladstone  v.  TempeH.f\^   Fletcher  v.  Fleicker.U 
**  It  is  essentially  necessary,**  says  Mr.  Justice  Williams, 
*<  that  the  instrument  should  be  made  to  depend  upon  the 
ctVtttit  of  death,  aa  necessary  to  consummate  it ;  for  where 
a  paper  directs  a  benefit  to  be  conferred  inter  vivos,  without 
reteence,  expressedly  or  impliedly,  to  the  death  of  the 
party  conferring  it,  it  cannot  be  established  as  testamentary.** 
Dr.  TnnsSf  on  the  same  side.— In  all  cases  of  such  papers, 
before  the  Wills  Act,  there  was  on  the  face  of  the  paper  some- 
thing to  show  that  it  was  to  come  into  operation  after  death, 
or  there  was  nothing  to  denote  when  it  was  to  come  into  ope- 
ration, whether  before  or  after  death.    Here  it  is  apparent 
when  the  paper  is  to  come  into  operation,  at  twelve  days' 
sight.    It  is  a  question  how  far  the  Court  can  in  law  admit 
evidence  to  contradict  the  instrument,  or  to  show  the  inten- 
tkm  of  the  party  in  executing  it.     Woodbridge  v.  Spooner^i 
Thome  V.  Rooke.  \\  ||     Tate  v.  Hilbert.%% 
.    Dr»  Addams,  in  support  of  the  Allegation.— An  attempt 
is  made  to  introduce  a  new  principle,  never  before  recog- 
nised in  a  Court  of  Probate.     The  authorities  cited  on  the 
other  side  are  from  a  Court  of  Construction.    The  question 
of  intention  must  be  resolved  from  the  paper  itself,  and 
from  extrinsic  evidence ;  this  is  the  principle  upon  which 

^  %  Hagg.  E.R.  4S8.  f  P.  1,  sect  3. 

t  1  Vol  c.  8.  «  P.  8. 

H  P.  1,  b.  2,  0.  8,  s.  a  5  4  Hagg.  E.R.  356. 

♦♦  Pp.  66, 74.  tt  8  Curt.  650. 

tX  4  Hare,  67.  $$  S  Btm.  &  Aid.  833. 

1 1  8  Curt  799.     I  Notes  of  Ca.  854. 

55  8  Yes.  jun.  180. 


MB  PlWiK>G4VIYE  GiWWt  [Eam^V. 

JIat  11.     this  Court  has  aeted  since^.a*  wall  a#  bafafab  tbe  WiUa  Aol^ 
y  lam  oQDtent  to  taka  the  doctrina.fronfMr. JuatioeWil* 

iVSco^  liams's  work:*  ** Although  much  greater  atrietnegs  ■oenw 
to  have  prevailed  in  earlier  times,  it  has  been  decided  in  a 
great  variety  of  modem  instances,  that  it  ja  Aot  necessary 
that  an  iostrument  should.. be  #f  a.teaumentary  form,  in 
opder  to  operate  aa.a,  wiU :  indeed,,  it  may  Aei ^rmsideacd m 
a  settled  point,  that:the>i»n».of  a  paper.docb  nqtASartiU 
title;  to  probate,  provided  it.ia.the  intenCioaaof  tbeidaaeassd 
that  it  should  operate  after  his. death*" ^  Then  the. Goait 
must  have  parol  evidence  to  show  this  intention,  "  Thm  a 
deed-poll,  or  an  indenture,  a  dosd^kf  gjft»  irhorid*  aMirisge 
settlements,  letter9>  .drafta  on  bankem^  the  pwsigniwaitarfta 
bond  by  endorsement,  recaipta  focr  atoak  and^biUsi  endoned 
'forA.Bi^'  an  epdorsem^mon  aaota  ■*.!  giwa  thja^aatals 
C«  DV  promissory  notes,  and  Dotea;paya)Ue(by.  eseoDtoisAf 
.evade  the  legacy  dtt^»  bava.beao.hald  to.ba  Uatameotaiy.*' 
If  one  qi  these  instrMmeptSiWere  tastaBMOtary..<»LllMbfiMBaf 
then^i  the  intention. was  derived  fieom  aurinsic  -aaidsneii 
y  Xhe  true  princip)a  to  be  dedueadfimi  the  «ithoff3tiaaap»> 
pears  to  be»th«t9, if  there  is  proof,  aithec  in  lha.piqKriitsd( 
or  from  qlear,  evidence  deharh  thait  it  .waa  the  ka^ttdka.  af 
the  writer  <^  the  paper  to  convey  the  banefita  by  the  inslni^ 
ment  which  would  be  conveyed  by  it  if  CMmsidefcd  as  a 
wiU;  secondly,  that  death. was  the  event  that  was  to  give 
effect  to  it ;  then,  whatever  may  be  its  loirm»-  it  may  be 
admitted  to  probate  as  testamentary/*  Thia  waa  a -psper 
dictated  by  the  deceased  on  his  death-bed*  and  exanrtediB 
tbe  presence  of  witnesses.  If  ithe  partiea  conkL  have  aoDa- 
vered  upon  it  as  a  bill»  it  would  have  been  belter ; .  but  thqr 
could  not.  -,   .  ^   •  I  ; 

Dr,  Batjbri  referred  to  Kmg'9  PreUor  v.  Aatacftf  -  v  .- 
PsB  Curiam. — I  must  take  time  to  consider  tfab  «Me. 
I  should  have  liked  to  be  informed  wbetherL  thia  papsr  is  a 
valid  instrument  to  enable  the  party  to  reootvar  €km  SHKiont 
by  an.  action  at  law'by  the  executor  ander  the  will^  aad 
also  whether,  if  Messrs.  Cox  and  Co.  had  ncfc  received  ind* 

*  Law  of  Exec.  P.  1,  b.  2,  c.  2,  sec.  3.  f  3  Hsgg.  E.R»  tK& 
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mation  of  the  death  of  the  deceased^  and  notice  fVom  the      Mat  II. 
mother  not  to  pay  the  bill,   they  would  have  paid   the      j^^^j 
money.  Nkoktsf, 

SiE  H.  Jbmmbr  Fust.  Mty  11. 

I  am  of  opinion  to  admit  this  Allegation  to  proof.  J*»«>«««^- 
The  paper  in  qneetion  purports  to  be  an  order  signed  by  the 
•daotescd  gendeman,  in  the  presence  of  two  witnesses,  pre- 
aent  at  the  same  time,  in  India,  in  favour  of  a  person  to 
whom  he  was  about  to  be  married,  upon  Messrs.  Cox 
and  Co.,  to  pay  to  her  account,  at  twelve  days'  sight, 
the  sum  of  £4,000,  which,  according  to  the  Allegation, 
he  knew  was  about  to  be  placed  to  his  credit  with  Messrs. 
CoK  and  Co.,  and  the  paper  is  dated  iilimediately  preceding 
the  death  of  the  deceased.  The  t|uestion  is,  whether  this 
{nper,  being  in  the  form  of  an  order  on  his  bankers  or 
•mgentBf  can  be  considered  a  testamentary  instrument  The 
doubt  arises,  under  all  the  circumstances  of  the  case,  from 
the  paper  itself,  purporting  to  be  an  order  upon  a  banker, 
ffimd  facie  not  a  testamentary  instrument.  But  it  appears 
that  it  was  signed  in  the  presence  of  two  witnesses ;  that  fit 
was  attested  by  these  witnesses ;  that  it  was  drawn  up,  by 
the  direction  of  the  testator,  by  the  executor  named  in  the 
will,  the  deceased  being  at  the  time  in  almost  a  dying  state ; 
and  the  Court  is  of  opinion,  und^  these  circumstances,  a 
doubt  arising  on  the  face  of  the  instrument  itself,-^  with- 
out giving  any  opinion  as  to  the  eflect  of  the  evidence, 
supposing  these  facts  to  be  proved,— >  that  the  Court  is  com- 
petiot  to  admit,  and  therefore  is  bound  to  admit,  the  Alle^- 
gation,  in  order  to  receive  proof  of  the  manner  in  which  the 
paper  was  executed  by  the  deceased.  All  the  circumstance 
most  be  in  the  consideration  tj^  the  Court,  in  deciding  the 
qtatiuo  whether  the  paper  is  to  have  effect  and  operation 
aa  a  testamentary  instrument. 

I  am  of  opinion  that  there  is  sufficient  in  thia  Allegation     Allegation 
tm  entitW  the  Court  to  admit  it  to  -^roc^'^  and  if  so,  the  ^n^tted. 
Comt  is  bottnd  to  admit  the  Allegation. 

Proetora:— iV2db/7,  for  (he  Executor;    TMb,  for  the  ftesiduary 
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jliiq^  crourt  of  ftlimiralts« 

Add^CourtDay.  May  14. 

Salvage  ren-      The  «  Nimkod"  (Pile).— Cflttw,  by  Aei  on  PeiUum^ 
dered    by  one  — ,  n  /  »    ^ 

iteaiD-vessel  u>  ^^^^  ^^^  ^  cause  of  salvage  by  the  master,  owners,  aiid 
JlJJther  which  crew  of  the  steam- vessel  Blenheim,  of  899  tons  and  400- 
intennediate  horse  power,  against  the  steam-vessel  Nimrod,  to  obtain  a 
shaft  connect-  remuneration  for  salvage  services  rendered  to  her.  The 
gines,  —  suit  salvors  in  their  Act  alleged  that  the  Blenheim  was  on  her 
sustained,  but  voyage  from  Belfast  to  Liverpool,  with  passengers  and 
salvors  held  to  ^^^T^'  when,  at  2  a.m.  on  the  iSth  April,  whilst  she  was 
be  exaggerated  steering  S.E.  and  |  S.y  the  look-out  man  reported  lights  on 
most  *exorbU  ^^^  starboard  beam,  whereupon  the  master  distinctly  made 
tant.  out  towering  lights  in  a  S.S.W.  direction,  distant  aboat 

twelve  miles,  and  considering  that  in  all  probability  they 
were  exhibited  by  a  vessel  in  distress,  he  determined  to 
bear  down  to  her,  and,  altering  the  vesaefs  course,  steered 
towards  the  lights,  which  he  approached  within  eleven 
fathoms  water,  and  at  the  distance  of  two  milea,  when  he 
made  out  that  the  lights  were  hoisted  on  board  a  vessd  (the 
Nimrod)  lying  broadside  to  the  sea,  completely  covered  with 
signal  lights,  and  having  an  ensign  hoisted  at  her  main-mast 
head;  that  it  being  3.30  a.m.,  still  dark,  with  the  wind 
blowing  hard  from  N.E.  to  N.N.E,,  and  a  heavy  sea,  it  was 
found  impracticable  to  approach  her  nearer  without  very 
great  risk ;  but  the  master  of  the  Blenheim,  being  aware  that 
the  Nimrod  was  in  a  very  dangerous  locality,  and  must  be 
greatly  in  need  of  assistance,  determined  to  lie  by  her  untfl 
daybreak ;  and  as  soon  as  it  was  sufficiently  light,  the  Bleu" 
heim  was  steered  towards  the  Nimrod,  whose  master,  when 
within  hailing  distance,  stated  that  his  vessel  was  disabled, 
and  her  machinery  broken  down,  and  requested  the  mssttf 
of  the  Blenheim  to  take  her  in  tow,  at  which  time  the 
Nimrod  was  rolling  very  heavily,  and  driving  broadside  on 
right  into  the  bay  on  the  West  end  of  Hoyle  Bank ;  thiti 
after  considerable  difficulty  and  risk,  the  Blenheim  succeeded 
in  getting  two  hawsers  on  board  the  Nimrod,  and  took  hfr 
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in  tow,  steering  a  course  E.N.E.,  to  clear  the  buoy  off  the      Mat  14. 

Constable  Bank,  and  towed  her  to  Liverpool,  where  they       yiHi^iwL 

arrived  at  8.30  a.m.  of  the  same  day  ;  that,  had  it  not  been 

for  the  ready  and  efficient  assistance  thus  rendered  by  the 

Blenheim,  the  Nimrod  would  have  gone  on  shore  in  the  bay  on 

the  West  end  of  the  Hoyle  Bank,  where  she  niust  have  been 

lost,  with  her  valuable  cargo,  and  in  all  probability  the  lives 

of  all  on  board,  inasmuch  as  she  was  driving  broadside  on 

right  into  the  bay,  with  the  force  of  wind  and  sea^  and  the 

flood  tide  setting  on  to  the  shoals. 

The  Answer  of  the  owners  of  the  Nimrod  (the  Cork 
Steam-Ship  Company)  alleged  that  that  vessel,  of  the  bur- 
then of  493  tons,  and  of  300-horse  power,  was  on  her  voyage 
from  Liverpool  to  Cork,  with  passengers  and  cargo,  when, 
at  10  P.M.  of  the  17th  April,  Point  Lynas  Light  bearing  W., 
distant  four  miles,  and  Beaumaris  Light  bearing  S.  by  £., 
distant  eight  miles,  the  intermediate  shaft  connecting  the 
two  engines  broke,  thereby  disabling  the  starboard  engine, 
but  without  injuring  the  larboard  engine,  which  could 
have  been  easily  worked,  if  necessary ;  that  on  the  shaft 
breaking,  sail  was  set  upon  the  Nimrod^  and  she  was  wore 
round  to  the  N.  and  £. ;  that  the  wind  blew  a  strong  breese 
from  the  N.,  and  the  steamer  headed  E.byN.  toE«by  N.|  N., 
making  for  the  N.W.  Light- ship,  and  made  good  a  course 
of  about  S.E.  by  E.  j^  E.,  being  under  complete  command ; 
that,  having  passengers  on  board,  and  knowing  that  many 
inward-bound  steamers  would  pass  near,  the  master  consi- 
dered it  his  duty  to  display  signals  for  assistance,  in  the 
first  instance  guns  being  fired  and  rockets  sent  up ;  that 
both  the  anchors  were  kept  in  readiness  to  bring  up,  if 
necessary,  during  the  night ;  that  an  ensign  was  run  up  at 
the  peak,  but  none  was  hoisted  at  the  main-mast  head ;  that 
about  4  o'clock,  when  the  Blenheim  came  alongside  her,  the 
Nimrod  having  then  good  steerage  way  on  her.  Pile,  the 
master,  asked  the  master  of  the  Blenheim  to  give  them  a 
tow,  to  which  he  assented,  and  warps  being  secured,  the 
time  in  getting  them  on  board  not  exceeding  a  quarter  of 
an  hour,  the  Nimrod  was  taken  in  tow,  she  being  then  three 
or  four  miles  to  the  N.  of  the  buoy  off  the  Constable  Bank, 


Mat  14.     whcrit  there  wm  upwards  of  lir  fkthonu  water>  and  that  aha 
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j^Tjj^  waa  in  tow  of  the  Bleitheim  three  boura  and  forty  noMtaa.  It 
denied  the  averments  in  the  Act  u  to  the  peril  of  tlie  A^iaifod^ 
and  alleged  that,  if  she  had  been  in  any  danger,  the  lar* 
board  paddle-wheel  might  have  btoi  worlrad  with  mm,  the 
ateam  having  been  kept  up,  and  she  could  have  made  bead- 
way  to  windward  easily^  working  only  theeoe  puddle^whosl* 
The  material  allegations  Sn  the  Answer  wero  denied  by 
the  owners  of  the  Blenheim  in  their  Ref^y. 
1840^^  Dr.  ili(/am«  and  Dr.  ^oj^^rtf,  for  the  aalvora  ;  Dr.Babm- 

a^  and  Dr.  Tfpii*,  for  the  ownera. 


1850.  Da.  LUSHIKOTO)!. 

JuMMiiiT.  '^^  '•  •"  action  of  salvage  brought  by  the  owners, 

master,  and  crew  of  the  Bknheimf  a  steanaer*  against  the 
ifhnrodf  also  a  steamer.  The  vidua  of  the  property  is  agraad 
to  be  £19,(MM),  and  this  is  almoat  the  only  fact  which  la  agraad 
to  in  the  cause,  issue  being  taken  on  nearly  every  other 
statement  on  one  side  or  the  other,  some  of  these  iaaues  in* 
volving  points  of  local,  nautiea),  and  mediaBieiil  knowledge^ 
upon  which  it  has  been  a  very  difficult  task  to  decide^  look-^ 
ing  to  the  evidence  before  me*  and  with  the  Hnaited  kaaw* 
ledge  t  posaese  aa  to  soaoe  of  the  questiena.  For  tUs  !••» 
son  it  was  I  took  tiaae  to  consider  nay  judgment* 

Facu.  It  appears  that  the  Bimhemh  with  10(^  paasefigeca  and  a 

valuable  cargo^  was  on  her  vo3rage  from  Bdfaat  to  LitMT- 
pod  ;  that  about  2  a.m.  of  the  18th  April,  1849,  Ugfata  ware 
seen  on  lier  atarboard  beaaa;  that  Gowaiv  the  master  of 
the  Bletthdm^  than  altered  hift  course^  and  steered  towarda 
the  lights,  and  approached  till  within  eleven  ftthoma  wataiv 
and  about  the  distance  of  two  milee  from  the  veasiri  he  wsa 
eoming^  to.  It  is  admitted  on  ail  hands  that  these  tighta 
were  s^nals  of  distress  shown  on  board  the  Nimrod^  but 
there  is  a  dispute  as  to  bow  many  lights*  and  of  what  kiad 
^  signals  were.  It  appears  to  me  that  this  qocatioa  is  ef 
very  little  importance  in  the  cause,  because,  I  apprehend, 
that  signals  of  this  description  are  hdd  out  to  be  seat,  ia 
order  to  cause  vessels  to  come  and  render  aaslslauace,  and  it 
is  adsoitted  that  these  lights  were  signals  ibr  aaaiataiieai    It 


lasaj.  AOMUULTY  QOV9T.  SO^ 

it  fartbei  alleged  that  it  was  impracticable  for  the  Blenhefm^  Kat  14. 
in  the  then  state  of  the  weather,  to  approach  closer ;  so  aihe 
lay  bj  till  daybreak,  which,  on  the  18th  April,  was  between 
4  and  5  in  the  morning.  At  that  time  the  Blenhdm  came 
alongside  the  Nimrod  :  and  on  behalf  of  the  BUnhcim  it  is 
said  that  the  Nimrod  was  rolling  very  heavily,  and  driviag^ 
broadside  on  into  the  Bay,,  on  the  West  end  of  Hoyle  Bank* 
Whether  this  averment  be  true  or  not,  will  form  not  an  iro» 
important  consideradon  in  the  determination  of  this  case. 
With  some  difficulty  they  got  two  hawsers  on  board  of  her, 
took  her  in  tow,  and  reached  Liverpool  about  half-past  8 
A.M.  on  the  I8th  April. 

The  two  main  grounds,  on  which  a  large  rate  of  salvage  is 
olaimed,  are,  first,  that  the  Nimrod  must,  without  such  assist* 
anee,  have  gone  on  shore  in  the  Bay,  because  her  sails  were 
only  of  use  to  keep  her  steady,  but  were  not  powerful  enough 
to  propel  her,  there  was  no  anchorage-ground,  and  her  an- 
chors were  insufficient  to  hold  her ;  second,  that  the  Blem^ 
keim,  in  approaching  so  near,  incurred  very  great  risk  and 
peril,  by  reason  of  the  weather  and  the  dangerous  locality. 

As  the  main  ingredients  of  all  salvage  services  are  the 
ibnger  to  the  ship  salved,  and  the  danger  to  the  ship  which 
is  the  salvor,  I  must  of  necessity  form  some  conclusion  on 
the  questions  I  iHve  stated. 

-  On  examining  the  statements  made  on  the  part  oi  the 
Nimrod,  it  will  be  found  that  all  the  averments  already 
we^Btred  to  are  contradicted,  and  another  and  a  different  set 
of  facts  brought  forward.  According  to  this  version,  the 
Nimrod,  being  upon  a  voyage  from  Liverpool  to  Cork,  when 
off  Point  Lynas,  about  10  o'clock  in  the  evening  of  the  17dl 
April>  the  shaft  connecting  the  two  engines  broke;  the  star- 
board engine  was  disabled ;  the  larboard  engine  might  have 
been  worked  j  upcm  this  fact  issue  is  taken.  It  ia  then  said 
that  sail  was  set  upon  the  Nimrod,  and  she  was  wore  round 
to  N.  and  E.  As  to  the  weather,  on  the  part  of  the  Nimrod 
it  is  said  there  was  a  strong  breeze  from  the  N.,-— not  a  gale 
AromN.N.E.;  that  theMmredheadedE.byN.toE.by  N.  j^N., 
making  jfor  the  N.W.  Light-ship,  and  made  good  a  course, 
allewing  for  lee^way  after  the  flood  tide,  at  I  a^m^  of  S.E. 
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Hat  14.  by  E.  I  E.  It  is  also  said  that  the  anchors  were  sufficient 
Niwirod,  ^^^  ^"  readiness ;  that  a  little  before  4  o'clock,  the  Nimrod^ 
instead  of  being  in  eleven  fathoms  water,  was  in  serenteen, 
and  at  the  period  when  the  Blenheim  arrived,  the  Nimrod^ 
having  good  steerage- way,  was  proceeding  on  her  course  to 
Liverpool.  It  is  further  said  that  the  Nimrod  was  at  least 
three  or  four  miles  to  the  N.  of  the  Buoy  off  the  Constable 
Bank,  and  the  depth  of  water  thereon  was  amply  sufficient 
at  the  period  for  approaching  and  going  over  the  Bank. 
The  NimrtxTs  course  is  said  to  have  been  E.  J  S.  to  E.  by  S. 
All  danger  is  denied  to  either  ship,  and  it  is  said  that  at 
midnight  the  wind  moderated  and  the  sea  went  down* 

On  examining  further,  I  find  that,  in  the  Reply,  issue  is 
taken  on  all  these  facts,  as  to  the  engines,  the  sails,  the  wind 
and  sea,  and  the  course  is  said  to  be  not  to  the  Light-ship, 
but  the  West  Hoyle  Bank ;  that  the  Nimrod  was  one  hour 
and  a  half  before  she  would  wear  round  to  the  N«  and  E., 
during  which  time  she  was  nearing  the  shore,  drifting  to  lee* 
ward.  It  is  said  that  the  course  from  the  place  where  the 
Nimrod  was  taken  in  tow,  namely.  Great  Ormes  Head  bear- 
ing W.  and  by  N.  distant  four  miles,  was  S.E.  and  by  E., 
which  would  have  taken  the  ship  on  the  Rhyle  Flats.  It  is 
further  said  that  Uie  anchors  could  not  hold  in  a  sandy 
bottom,  having  no  flukes,  and  being  too  small,  and  that  the 
depth  of  water  is  erroneously  stated ;  and  there  is  a  con- 
flict as  to  where  the  Nimrod  was  when  taken  in  tow.  Then 
follow  a  denial  that  the  Nimrod  could  have  got  into  Molfire 
Roads  or  Beaumaris  Harbour,  and  an  averment  that  the 
course  pursued  was  E.  and  by  N.  and  E.N.E.  when  the  break- 
ers of  the  Buoy  on  the  Constable  Bank  were  seen. 
•  Now  I  am  bound,  under  these  circumstances,  to  look  at 
the  evidence  narrowly  and  carefully ;  and  the  evidence  by 
which  I  am  to  determine  all  these  questions  consists  of  fif-> 
teen  affidavits  on  the  part  of  the  salvors,  and  twelve  on  the 
part  of  the  owners. 
Evidence.  First,  then,  as  to  the  degree  of  danger  in  which  the 

Nimrod  was  placed  by  the  accident  which  happe-ned  to  her 
machinery, — the  breaking  of  the  intermediate  shaft  con- 
necting the  two  engines.     On  the  part  of  the  Blenheimf  it  is 
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said  that  both  engines  were  wholly  disabled  by  this  occur-       Mat  H. 
rence ;  on  the  part  of  the  Nimrod^  that  the  larboard  engine       ^j^Z^ 
might  have  been  easily  worked^  had  there  been  occasion  for 
it,  and  that  the  steam  was  kept  up  until  morning. 

The  evidence  is  entirely  conflicting.  Mr.  Grantham,  a 
civil  engineer,  swears  that  he  examined  the  engines,  and 
that  they  were  both  rendered  useless,  and  he  states  his  rea* 
sons.  The  opposition  to  these  conclusions  is  the  evidence 
of  Mr.  McConochie  and  Mr.  Blaikie,  both  engineers  of 
experience,  both  well  acquainted  with  these  very  engines» 
and  they  depose,  after  circumstantially  stating  the  facts  and 
their  reasons,  that  the  larboard  engine  might  have  been 
used. 

Now  what  possible  means  have  I  for  judging  between 
these  statements?  How  am  I  to  test  this  evidence?  Of 
course,  I  cannot  say  whose  is  the  best  opinion,  nor  can  I 
form  from  the  mere  statements  of  the  fracture  any  conclu* 
aion  of  my  own  as  to  its  effect,  nor  could  I  rely  upon  the 
evidence  of  an  engineer  unless  he  saw  the  engine.  Under 
these  circumstances,  I  must  of  necessity  draw  my  conclusion 
from  the  other  circumstances  of  the  case. 

Whatever  description  I  take  of  the  wind,  the  weather, 
and  the  locality  where  the  accident  occurred,  I  think  that 
the  expediency  of  removing  the  vessel  from  that  locality, 
and  getting  her  into  some  place  of  perfect  safety  (which 
could  not  reasonably  be  predicated  of  the  place  where  she 
lay),  was  so  apparent,  that  it  was  the  duty,  and  must  have 
been  the  inclination,  of  the  master  of  the  Nimrod,  to  have 
used  the  larboard  engine  for  that  purpose,  could  it  have 
been  used  immediately  and  with  facility.  The  absence  of 
all  attempts  to  use  the  engine  when  signals  of  distress  were 
made  and  passengers  were  on  board,  satisfies  my  mind  that, 
in  the  opinion  of  the  master  and  the  engineer  on  board  the 
Nimrody  the  larboard  engine  could  not  have  been  worked 
without  delay,  and  with  safety  and  effect.  I  need  not  go 
the  length  of  saying  that  that  engine  was  totally  disabled ; 
it  is  not  necessary  in  this  case  to  do  so. 

The  next  point  for  consideration  is,  whether,  the  engines 
being  practically  useless,  the  Nimrod  was  drifting  upon  a 
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Kat  14.  lae-shore,  and  moit  have  gooe  on  thorey  if  aadstanee  had 
not  been  rendered  to  her.  Thia  question  depends  on  the 
weather,  the  existence  of  anchorage-ground,  the  quality  and 
power  of  the  anchors,  and  the  set  of  saila. 

It  is  not  denied  that  there  was  andiorage*gronnd  in  the 
neighbourhood ;  and  from  the  best  information  I  can  obtain, 
1  believe  that  there  was  fiur  anchorage-ground  in  that  vici- 
nity. But  of  that,  of  cour%e^  the  Nimrod  could  not  efiec- 
tually  avail  herself,  unless  she  had  adequate  anchors ;  and 
here  again  is  a  strange  conflict  of  evidence.  Mr.  Mackie^ 
who  is  a  surveyor  of  shipping  to  the  Liverpool  Marine 
Assurance  Company,  swears  that  the  andiors  of  the  Nimroi 
were  too  light,  and  of  bad  form.  There  are  other  affidavits 
to  the  direct  contrary.  I  cannot  help  thinking  that  there 
may  be  some  difference  of  opinion  as  to  the  proper  shape 
imd  make  of  anchors  at  Liverpooly-— some  preferring  the 
{Hckaze  form,  and  others  a  different  form.  But  I  cannot 
enter  into  questions  as  to  the  shape  of  andiors.  The  Nimni 
had  five  anchors  on  board,  two  of  15  cwt.  and  three  smaller 
ones.  It  is  contrary  to  all  probability  that  a  vessel  engaged 
in  carrying  passengers  and  freight  from  Liverpool  to  Cork 
should  be  wholly  unfurnished  with  sufficient  anchors  and 
chains,  and  where  I  have  to  decide  upon  direct  evidence  so 
conflicdng,  it  is  by  such  circumstances  my  judgment  must 
be  governed.  I  conclude,  therefore,  that  for  all  ordinary 
purposes,  in  all  ordinary  weather,  the  anchors  and  cables 
were  sufficient  for  the  use  of  the  vessel  and  for  her  safety. 

But  I  should  say  there  is  a  very  strong  affidavit  oo  bdi^f 
of  the  owners  from  Mr.  Green, — and  I  must  take  it  that  he 
is  a  person  of  ability,  being  surveyor  of  steamers, — and  he 
says :  "  I  am  decidedly  of  opinion  that  the  first-mentioned 
anchor  and  chain  of  the  Nimrod  would  alone  be  sufficient  to 
hold  her  in  a  gale  of  wind,  in  an  open  roadstead."  Supl- 
posing  this  evidence  to  go  a  little  beyond  the  facts,  still  it  is 
very  strong  testimony  in  support  of  the  conclusion  towbidi 
I  have  come. 

Now  as  to  the  sufficiency  of  the  sails,  I  think  the  evidetice 
clearly  preponderates  in  support  of  the  Nimrod's  averment, 
that  the  set  of  sails  were  efficient ;  not  so  much  so  as  mU 
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for  saiKng-vesseUy  but  sufficiently  so  for  common  and  ordi-       May  li. 
nary  purposes.  ^^^— ^ 

Then  what  was  the  state  of  the  wind  and  sea?  It  appears 
that,  towards  the  end  of  the  night  of  the  17th,  and  the  early 
part  of  the  morrting  of  the  18th,  the  wind  blew  more 
strongly,  and  there  was  a  heavier  sea  on.  I  again  say,  it  is ' 
quite  impossible  to  reconcile  the  evidence,  or  to  tell  with 
certainty  whether  the  wind  blew  a  little  from  the  E.  of  N. 
or  not ;  but  I  am  of  opinion  that  there  was  not,  at  the  time 
when  the  Blenheim  took  the  Nimrod  in  tow,  a  strong  gale 
from  the  N.E.,  nor  wtis  the  weather  boisterous. 

An  aflBdavit  on  the  part  of  the  salvors  is  not  unimportant 
for  this  purpose ;  it  is  the  affidavit  of  John  Jones,  a  master 
of  the  N.W.  Light-ship,  with  an  extract  of  the  ship's 
Log  annexed,  whence  it  appears  that,  on  the  18th  April,  at 
1  o'clock,  the  wind  was  N.N.E.,  <<  strong  breezes  and  clear;** 
at  S  o'clock,  "  moderate  breezes  and  cloudy  ;"  at  5  o'clock 
it  was  N.E.,  << fresh  breezes  and  cloudy,"  and  so  until  7 
o'clock. 

Having,  to  the  best  of  my  judgment,  formed  my  opinion  Result. 
on  these  points,  I  now  approach  the  question  to  which  all 
these  inquiries  tend :  Was  the  Nimrod^  when  the  Blenheim 
came  to  her  assistance,  in  imminent  danger  ?  Was  she  in 
danger  of  drifting  on  the-ahore  and  of  becoming  a  wreck  ? 
I  vnswer  that  question  in  the  negative,  bearing  in  mind  the 
state  of  the  weather  and  the  locality.  I  cannot  bring  my- 
self to  think  that  the  breaking  down  of  the  engines  is  gene- 
rally attended  with  so  very  great  danger  as  is  represented  ^ 
it  may  be  so  where  other  circumstances  concur ;  but  it  is 
an'  acddent  of  no  very  unfrequent  occurrence,  and  not,  as  I 
believe,  generally  attended  with  such  fatal  consequences. 
Were  it  otherwise,  I  doubt  if  travelling  by  steam-packets 
would  be  so  universaL 

I  am,  therefore,  of  opinion  that,  supposing  the  wind  not 
to  liave  increased,  the  Nimrod  might  have  anchored  with  a 
reasonable  prospect  of  safety ;  secondly,  that,  in  the  then 
fltaie  of  the  wind  and  weather,  she  might,  at  daybreak,  have 
been  taken  to  Beaumaris. 

1  am  fully  aware  that  these  «re  nautical  questions,  on 

VOL.  VII.  4  s 
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Mat  14.  which  my  judgment  may  be  very  liable  to  error ;  but  nei- 
yhmd,  ^^^  pai^  thought  fit  to  request  the  attendance  of  Trinity 
Masters,  though  fully  as  necessary  in  this  case  u,  if  not  more 
so  than,  in  most  cases  of  damage.  I  have,  therefore,  been 
left  entirely  to  my  own  resources,  aided  by  such  nautical 
advice  as  it  was  in  my  power  to  obtain.  I  think  there  was 
no  necessity  for  the  Nimrod  to  attempt  to  enter  Beaumaris 
4n  the  night-time,  neither  do  I  think  that  there  was  at  day- 
break a  fresh  gale  from  N.N.E.,  to  prevent  her  entering 
that  port.  It  is  on  the  supposition  of  such  facts  that  the 
affidavit  of  Lieutenant  Lord  is  founded,  and  unless  the  facts 
are  as  supposed,  the  conclusion  falls  to  the  ground.  It  is 
utterly  useless  to  produce  such  affidavits  as  this,  from  per- 
sons who^  not  having  been  present,  form  mere  opinions 
upon  facts  laid  before  them,  and  draw  hypothetical  oondu* 
sions.  Generally  speaking,  hypothetical  affidavits  are  utterly 
useless.  There  may  be  cases  in  which  it  is  desirable  to  have 
the  affidavits  of  persons  possessed  of  local  knowledge,  to 
instruct  the  mind  of  the  Court,  in  cases  where  Trinity  Mas- 
ters do  not  attend :  when  they  do  attend,  the  necessity  for 
affidavits  of  that  kind  is  superseded. 
The  assist-  Being  of  opinion  that  the  Nimrod  was  in  no  immediate 
^  m'iSf  *d^  ^■^®''  ®^  destruction,  I  still  think  that  she  was  in  a  condi- 
sirable.  tion  which  rendered  assistance  most  desirable ;  if  the  wea- 

ther had  become  more  boisterous,  actual  danger  might  have 
occurred,  although  she  was  in  no  immediate  danger. 

With  regard  to  the  Blenheim^  there  may  have  been  some 
difficulty,  though  not  very  great,  in  getting  the  hawsers  on 
board  ;  but  I  think  she  was  not  placed  in  any  danger  what« 
ever  from  any  cause.  She  was  in  perfect  trim,  and  I  think 
that  the  representation,  that  she  incurred  danger  from  ^• 
proaching  the  locality  where  the  Nimrod  was,  is  utterly  and 
altogether  unfounded.  What  was  to  prevent  her  from  ap- 
proaching the  locality ;  and  what  chance  of  danger  could 
she  have  incurred  in  nearing  the  Nimrod  ?  The  only  chance 
of  danger  was  that  of  the  two  vessels  coming  in  collision. 

The  service  is  undoubtedly  one  of  merit,  and  ahonld  be 
duly  rewarded.  I  do  not  leave  out  of  consideration  the 
great  value  of  the  Blenheim  and  her  cargo,  and  that  she  bad 
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a  large  number  of  passengers  on  board.    The  service  lasted.      Mat  14. 
commencing  with  the  period  when  the  Blenheim  altered  her      /Vtwrwt 
course  till  the  time  of  reaching  Liverpool,  from  2  o'clock 
in  the  morning  until  8,  or  about  six  hours.    Part  of  this 
time  was  occupied  in   towing  the  Nimrod  up  the  river 
Mersey. 

I  am  of  opinion  that  the  claim  made  of  £8,000  (bail  Allotment  of 
being  taken  for  £6,000)  is  most  exorbitant,  and  I  think  "**'•«•• 
many  of  the  statements  of  the  salvors  most  exaggerated.  I 
think  £600  is  an  ample  reward  for  a  service  which,  though 
valuable  in  itself*  entailed  no  risk,  or  loss,  or  great  labour 
upon  the  salvors.  Adequate  rewards  encourage  the  tender-* 
ing  and  acceptance  of  salvage  services ;  exorbitant  demands 
discourage  their  acceptance^  and  tend  to  augment  the  risk 
and  loss  of  vessels  in  distress. 

Proctors  i^^Rothery,  for  the  salvors ;  TMs,  for  the  owners. 


The  ••Clarbncb"  (Turnbb).— Catiie,  by  Ad  on  Peti*  Collision.— 
iion. — This  was  originally  an  action  by  the  owners  of  the  Objection  to 
brig  Catherine  tLgaiuBt  the  Clarence^  a  steam- vessel,  to  re- p^'^ngjl^j^. 
cover  the  loss  sustained  by  the  brig  in  a  collision  between  mg  demurrage 
the  two  vessels,  a  cross  action  being  brought  by  the  General  tJ^U,^  '^f  ^ 
Steam  Navigation  Company,  the  owners  of  the  Clarence^  vessel  under  re- 
against  the  Catherine.  The  Court,  on  the  11th  May,  1849,  JJi^'^X^^'^JJ; 
pronounced  both  vessels  to  blame,  and  that  the  damage  cases  of  colli- 
should  be  borne  jointly,  referring  the  amount  to  the  Regis-  "*l"'rQJ[  *****" 
trar  and  Merchants,  who  reported  the  full  amount  of  loss  a    matter     of 

sustained  by  the  Catherine  at  £643.  and  that  by  the  C/a-  necessity,  that 

"^  .  .  anything  IS  due 

reMceat£118.  18s.  lOd.,  disallowing  in  the  claim  of  the  for    such   de- 

latter  £260  for  "  detention  of  the  vessel  from  1st  to  13th  !«*»''>  •     »"• 

der    circum- 
Augusty  1848,   while  under  repair,  at  £20  per  day,"  as  de-  stances,  such  a 

murrage.    The  Steam  Company,  owners  of  the  Clarence,  consequence 
objected  to  this  part  of  the  Report,  on  the  ground  that  the  but  the  plain- 
vessel,  during  that  time,  was  useless  to  her  owners,  and  ^'^  °i"*t  allege 
that  the  sum  claimed  was  reasonable.  lo^g. 

Dr.  Addanut  for  the  Steam  Navigation  Company,  in  ob-  April  19. 
jeciion  to  the  Report.  ^It  is  alleged  that  the  Steam  Naviga-  AaouMsiiT. 
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May  14.  tion  Company  tusUiQed  no  real  Iom  by  the  detention  of  the 
dgf^i^,  Clarence,  as  they  had  other  yeaaela  which  they  could  hare 
pat  on ;  bat  this  is  no  ground  for  disallowing  the  claam. 
Where  a  vessel,  damaged  by  another,  is  detained  under  re- 
pair, the  owner  is  not  in  all  cases  to  be  put  to  proof  that  he 
has  actually  sustained  loss  thereby ;  it  would  be  inferred 
firom  the  fact  of  the  vessel  being  laid  up.  The  general  ride 
is,  that  where  a  vessel  b  damaged  by  ooIKsiob,  her  owner  is 
entided  to  recover  the  amount  of  the  repairs  and  the  loss  by 
her  detention  during  the  time  of  repair. 

Dr,  Robimsot^  on  the  same  side,  dted  the  **  HAe^'*  and 
the  «  GazeOer^ 

Sir  «/•  Dodmm,  Q.A.,  for  the  owners  of  the  Cathenme,^^li 
is  not  proved  that  any  loss  was  actually  sustained  by  the 
detention  of  the  vessel.  The  voyage  was  not  interrupted. 
In  the  **  Gazelle"  it  was  determined  that  the  party  is  enti- 
tled to  recover  for  any  loss  he  had  sustained  ;  but  a  loss  he 
might  by  possibility  sustain  cannot  be  includecL  Before 
the  Registrar  and  Merchants,  the  Company  were  asked  to 
show  the  loss  they  had  sustained  by  the  detention,  and  they 
evaded  the  question.  lAddanu.'-^ln  the  ^  Hebe^  the  Court 
touched  the  very  point  in  dispute :  ''  I  am  of  opinioa  that ' 
the  owner  of  the  vessel  run  down  is  entitled  to  demurrage, 
upon  the  ground  of  what  would  have  been  the  probable 
amount  of  the  earnings  of  the  vessel  during  the  period  of 
her  actual  detention."]  There  the  vessel  would  have  pro- 
ceeded on  that  voyage  but  for  the  detention. 

Dr.  Hardimgy  on  the  same  side. 

May  14.  Dr.  LUSHINOTON. 

JoDoittirT.  jjj  ^jg  ^gg  ^„  sction  of  damage  was  first  entered  by 

the  owners  of  the  Catherine  against  the  Clarence^  a  steam-ves- 
sel, the  property  of  the  General  Steam  Navigation  Company; 
afterwards  a  cross  action  was  commenced,  and  the  result  of 
both  actions  was,  a  Decree  finding  both  vessels  to  blame  for 
the  collision  :  consequently,  the  loss  sustained  by  each  ves- 
sel was  as  to  a  moiety  to  be  paid  for  by  the  other  vessel. 

*  2  Rob  jun.  535.     5  Notes  of  Ca.  176. 
t  S  Rob.  jun.  279.    S  Notes  of  Ca.  75w 
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The  usual  reference  was  made  to  the  Registrar  and  Mer-  Mat  14. 
chants,  to  ascertain  the  amount  of  damage  each  vessel  had  Gumux. 
sustained.  The  Registrar  brought  in  his  Report  on  the 
22nd  February,  which  was  objected  to  on  behalf  of  the 
Steam  Navigation  Company ;  an  Act  on  Petition  was 
entered  into,  and  the  ground  of  objection  is  stated  in  the 
Act  to  be  the  disallowance  of  the  sum  of  £260,  claimed  by 
the  Company  in  the  name  of  demurrage,  viz.  £20  per  day 
whilst  the  vessel  was  under  repair  in  consequence  of  the 
damage  done  to  her,  and  it  is  alleged  that  this  is  a  reason- 
able charge. 

Now  an  action  of  damagCi  as  it  is  called  in  this  Court,  is 
an  action  to  recover  the  loss  sustained,  in  consequence  of  a 
collision,  from  a  wrong-doer.  The  party  aggrieved  is  enti- 
tled to  be  put,  as  far  as  is  practicable,  in  the  same  condition 
as  if  the  wrong  had  not  been  suffered.  The  damage  may 
be  direct,  as  the  amount  of  repair  done  ;  or  consequential, 
as  where  a  fishing  voyage  is  lost,  or  where  the  vessel  would 
have  been  beneficially  employed.  But  in  all  cases  the  party 
plaintiff*  must  allege  and  prove  that  he  has  sustained  an 
actual  loss,  and  also  afford  means  for  ascertaining  its 
amount. 

I  now  then  proceed  to  consider  what  was  the  loss  alleged, 
and  the  evidence  in  support  of  the  allegation. 

Before  the  Registrar  and  Merchants  was  produced  the 
aflSdavit  of  Mr.  Pratt,  assistant  surveyor  to  the  Company, 
who  states  that  the  claim  is  a  moderate  claim,  and  that  the 
Company  have  received  much  more  for  the  loan  of  their 
steamers,  and  he  mentions  an  instance  in  1842  of  £60  a  day 
being  so  paid.  It  may  be  very'  true  that  £20  per  day  is  a 
very  moderate  estimate  for  the  hire  of  such  a  vessel ;  but 
this  affidavit  does  not  go  to  the  point,  nor  to  the  real  ques- 
tion. The  question  is,  not  at  what  rate  such  a  vessel  might 
be  hired,  but  how  much  the  Company  have  lost  by  her  de- 
tention ;  and  he  does  not  say  that  the  Company  have  sus- 
tained one  shilling  of  loss.  Two  things  are  absolutely 
necessary,— actual  loss,  and  reasonable  proof  of  the  amount* 
Both  must  be  proved ;  the  Registrar  and  Merchants  cannot 
report  loss  sustained  without  evidence.    Mr.  Adams,  who 
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Mat  H.     had  been  manager,  of  a  steam  company,  and  is  well  ae» 

(vZ^^  quainted  with  the  earnings  of  steam  vessels,  has  been  pro- 
duced»  but  he  leaves  the  case  exactly  where  it  was  before; 
he  proves  no  loss  at  all. 

Otgeetion  Under  these  circumstances,  I  have  no  hesitation  in  saying 
that  I  must  overrule  the  objection,  and  confirm  the  Repent. 
The  objection  is  founded  upon  a  misapprehension  of  the 
principle  upon  which  the  Court  proceeds  in  assessing  the 
amount  of  damage.  In  cases  of  collision,  it  does  not  follow, 
as  a  matter  of  necessity,  that  anything  is  due  for  the  deten- 
tion of  the  vessel  during  repair.  Under  circumstances,  no 
doubt,  such  a  consequence  may  follow ;  but  the  plaintiff 
must  allege  and  prove  his  loss,  which  he  has  not  done  upon- 
the  present  occasion.  Had  the  plaintiff  proved  that  the 
vessel  would  have  earned  freight,  and  that  such  freight  was 
lost  to  him  by  the  collision,  then  the  case  would  have  fallen 
within  the  principle. 

Report  con-  I  therefore  pronounce  against  the  objection,  and  confirm 
the  Report,  with  costs. 

ProetorB:— Toflir,  for  tbe  Compatiyi  Niekobemt  for  tbn  owners  oC 
the  brig. 


CoUition.  —  The  <<  Immaganda  Sara  Clabina'*  (Zoetelief). — 
4uled*on  ^  Cai«e,  6y  Act  on  Petition.— This  was  a  cause  of  damage  by 
■tarboard  tack,  collision  brought  against  the  Dutch  ship  Jmmagamda  Sara 
Wreh«Mlmg»  Clasina,  by  the  owner  of^  the  British  barque  New  Forett, 
another  vessel  against  which  a  cross  action  was  brought  by  the  owners  of 

sailing  free,  at  ^^  D^^ch  ship. 

nigbt,    having* 

in    order     to      The  Act  on  Petition,  on  behalf  of  the  owner  of  the  Nem 

sSiirtjoBi^^Ae  ^^^'^*  alleged  that,  on  the  17th  January,   1850,  she  had 

helm,— held  to  arrived  off  St.  Catherine's  Point,  Isle  of  Wight,  on  her  voy- 

^  to  blame.—  age  to  South  America,  the  wind  being  N.N.E. ;  that  on  the 

opinion    be-     following  morning,  the  wind  shifted  to  S.  by  W.f  and  came 

yeen  the  two  on  to  blow  heavily,  when  the  barque,  which  had  reached 

ters.  down  to  the  Start,  was  driven  back,  and  continue  to  beat 

about  against  an  adverse  wind  until  the  evenii^  of  the  19th, 

when,  at  half-past  seven  p.m.,  about  ^ve  leagues  from  the 

Wight,  standing  to  the  W.S.W.,  dos^-baiiled  on  the  star- 
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board  tack,  the  wind  blowing  fresh  from  the  N.W.,  it  not       Mat  14. 
beinir  so  dark  but  that  vessels  could  be  seen  at  the  distance     ,  • 

of  a  quarter  of  a  mile,  a  good  look-out  bemg  kept,  the  Sara  uatma. 
Dutch  ship  was  seen  standing  up  Channel,  with  the  wind 
several  points  free,  about  two  points  on  the  barque's  wea- 
ther bow,  and  approaching  her ;  that  thereupon  the  carpen- 
ter held  up  a  brilliant  signal-lantern  from  the  fore  rigging, 
on  the  starboard  side,  while  the  watch  loudly  hailed  the 
Dutch  ship,  but  no  answer  was  returned  by  her,  and  no 
alteration  was  made  in  her  course,  until  she  came  within  a 
cable's  length  of  the  barque,  when  her  helm  was  ported, 
but  too  late  to  prevent  a  collision ;  that,  in  order  to  ease 
the  blow  and  save  the  barque  from  destruction,  the  carpen- 
ter called  to  the  man  at  the  helm  to  starboard,  which  was 
instantly  done,  and  the  barque  answered  her  helm,  but  in 
less  than  a  minute,  the  ship  ran  stem  on  into  her,  doing  her 
very  considerable  damage ;  that  the  barque,  in  a  crippled 
state,  was  compelled  to  stand  for  Southampton,  where  she 
arrived  on  the  21st ;  and  that  the  collision  was  imputable 
solely  to  the  misconduct  of  those  on  board  the  Dutch  vessely 
in  not  bearing  away  and  keeping  clear  of  the  barque. 

The  Answer,  on  the  part  of  the  owners  of  the  Immaganda 
Sara  Clasina^  alleged  that  she  was  on  a  voyage  from  Bata- 
via  to  Amsterdam,  in  which  she  had  experienced  tempes- 
tuous weather,  and  on  the  18th  January,  entered  the  British 
Channel,  the  wind  S.W.  by  S.,  shifting  on  the  morning  of 
the  19th  to  W.N.W. ;  that  at  half-past  seven  f.m.  of  that 
day,  all  hands  being  on  deck,  and  a  strict  look-out  being 
kept,  the  New  Forest  was  seen  a  short  distance  ahead,  rather 
on  the  larboard  bow,  but  from  the  haze  and  darkness  it  was 
at  first  uncertain  whether  she  was  proceeding  up  or  down 
Channel,  but  the  mate  instantly  called  out  *'  Port,  hard 
a-port,"  and  the  man  at  the  helm  immediately  put  it  hard 
»-port,  and  she  began  to  bear  away  rapfdly ;  that  a  light 
was  exhibited  over  the  ship's  larboard  bow,  but  no  light 
was  seen  on  board  the  barque,  nor  was  any  hailing  heard 
fi^m  her ;  that  the  barque,  instead  of  keeping  her  course, 
put  her  helm  to  starboard  at  the  same  time  that  the  ship's 
helm  was  put  to  port,  which  brought  the  barque  across  the 


^  Mat.  14^  chip's  ,boY(n,  Jpipg,  her  cpi^ider^^le,  fUui^g^  ^ ; A*»At  ^  t^> 
Tfr^a  tO(we(lju9tQ  f)or|t9mouth,hfrU>ur  m.ibe  ^Hh  ;<  ai>4  that 
U;ie  ccdli^iop  W|i9  ^biolly  attributable  to  carelesanew  ^r  want 
of  ^IpU  pn  boi|r4  ti^p^JSm-tP^rfSil,  in,  ttarboarding  her  belm 
instead  of  ke^pix^  their,. <;ouf89^».. .. 

Tfie  Court  yiftL»  ^i^is^  bjK  X^o.Eldfr  Brethren  of  the 
:frf;c^Hy.lfoVJ8e.»  ..,.,    ...,    ...,...,..,1.,.,    ,. 
May  1,  pr.  ^^fiams  ^d.  Off  Xfffus^  for  the  barque  ;  Dr,  Jennet 

^4  ^.  Bf^/qrd^,  for,  thf!  ,PuU?h  ^ip^  . 

oDOMMT.  ^j^^  prpppedv>g$  .in  |Jti j^  case  ongipaUy  conunenoed 


« .  < 


h^jLTf^  action j(^  daqi^f^  ^Pg  br^iaghtJhy  the  owners  of  the 
New  Forettf  a  barque  of  157  tons,  against  the  Imrnagamda 
Sara  Claxif^  1^  Puti9}i.^i|)9tf,769.tons,  ffi^lowed  by  a  cro^s 
.^^on.  The  barque  wt^  (m  a  voyage  from  London  to  La 
Plata;  the  Dutch  vessel  from  ^at^^via.  to  Amsterdam;  one 
ynA  coming  down  the  Channel^  the  other  up*  The  coDisioB 
took  place  in  the  Channel  on  the  l&th  January*  about  five 
leagues  from  the  JUe.  of  Wight,,  and  about  half- past  seven 
o'clock  u)  the  evening*  At  that  time,  the  barque  waa  stand* 
ing  to  the  W.S.W.,  close-hauled  on  the  starboard  tack,  the 
wind  blowing  fVesh  from  the  N.W.  The  night  was  not 
particularly  dark;  vessels  x^ould  be  seen  at  the  distance  of 
about  a*  quarter  of  a  mile.  At  the  same  period,  as  is  alleged, 
the  Dutch  vessel  was  descried  about  two  points  on  the 
barque's  weather  bow.  The  Dutchman  was  coming  up 
Channel,  on  the  larboard  tack,  steering  about  N.E.  There 
i9  no  essential  difference  as  to  the  quarter  whence  the  wind 
blew.     The  Dutch  vessel  was  going  free« 

Under  these  circumstances,  what  ought  to  have  been  done 
by  each  vessel  respectively  is  abundantly  clear,  provided,  of 
course,  that  nothing  occurred  to  render  the  ordinary  rules  of 
navigation  impracticable :  it  was  the  duty  of  the  New 
Jpqrtst  to  keep  her  course ;  of  the  Dutch  vessel,  to  port  her 
helm  and  give  way.  The  JVen^  ForeH  starboarded  her  helm; 
and  one  question  is,  whether  she  wa^  justified  in  so  doingt 

*  Captain  Haymaii  and  Captain  E.  Gonlon. 
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and  departing  from  the  general  rule  of  navigation.    It  is       Mat  14. 
alleged  that  the  necessity  did  occur,  and  that  the  helm  was     -  """^i^ju 
starboarded  only  to  avoid  a  collision  that  would  have  been  Sara  ChMhuu 
more  destructive,  and  that  such  necessity  was  occasioned  by 
the  delay  of  the  Dutch  vessel  in  porting  her  helm. 

Certainly^  if  such  a  necessity  did  exist,  no  doubt  can  be 
entertained  that  the  starboarding  the  helm  was  justifiable, 
for  it  is  a  mere  truism  to  say  that  no  man  is  bound  by  a 
technical  rule  to  submit  to  the  destruction  of  life  and  pro- 
perty  ;  but  the  onus  probandi  is  upon  the  party  so  deviating 
from  the  general  rule,  and  the  question  here  is,  whether 
there  is  any  proof  of  the  necessity  ;  and  this  is  a  question  of 
evidence,  and  it  necessarily  includes  the  evidence  on  both 
sides. 

It  does  not  appear  from  these  proceedings  who  was  in 
charge  of  the  New  Forest  at  the  period  in  question.  The 
master  was  below  ;  no  mention  is  made  of  the  first  mate  in 
any  part  of  the  proceedings ;  the  second  mate  was  at  the 
helm ;  the  carpenter,  Adamson,  keeping  a  look-out.  I  must 
presume,  or  rather  conjecture,  that  the  second  mate  was  in 
charge,  though  at  the  helm.  It  appears  that  some  one  of 
the  watch  descried  the  Immaganda  Sara  Clasina^  and  that 
the  carpenter  held  up  a  signal-lantern^  and  that  they  all 
hailed  the  ship  to  keep  clear,  which  brought  up  the  master 
and  rest  of  the  crew  of  the  barque.  It  is  said  that  the 
Dutch  ship  did  not  port  until  within  a  cable's  length  of  the 
barque,  and  that  then  the  carpenter  (not  the  master)  ordered 
the  helm  of  the  barque  to  be  starboarded. 

This  case  was  heard  before  Trinity  Masters,  and  I  went 
out  with  them  for  the  purpose  of  consulting  what  would 
be  the  right  judgment  to  give.  The  Trinity  Masters  and 
myself  concur  in  opinion  that  this  measure  of  starboard- 
ing the  helm  of  the  barque  was  erroneous,  and  not  justified 
by  the  circumstances  of  the  case,  even  upon  the  statement 
of  the  barque  herself.  The  barque  ought  to  have  kept  her 
course,  or  ported  her  helmi  in  which  case,  even  at  the  dis- 
tance stated  by  the  barque  when  the  ship  first  ported,  in 
all  probability,  no  collision  would  have  taken  place.  The 
barque,  therefore^  was  to  blame. 
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Hat  14.  But  there  is  anoiber  questioiiy  namely,  whether  the  Dutch 

""V     Bhip  was  also  to  blame ;  whether,  though  she  pursued  the 

^nLOoMmiL   nght  measure  in  porting  her  helm,  it  was  not  done  too  late, 

either  through  an  insufficient  look-out,  or  some  other  cause. 

The  Court  is  greatly  indebted  to  the  Trinity  Masters  for 

the  strict  attention  they  paid  to  this  question,  and  for  the 

Difference  candour  with  which  they  declared  their  opinion.     It  has 

of  opinion  be-  happened,  as  must  occasionally  occur,  where  honourable 

nity  Misters,    men  have  to  form  opinions  upon  difficult  questions,  that 

they  do  not  agree.     One  gentleman  is  of  opinion  that  there 

was  an  unnecessary  and  blameable  delay  in  porting  the 

helm  of  thB  ship ;  the  other  thinks  that  no  such  delay  is 

proved.    My  first  impression  was,  that  there  must  have  beeii 

some  negligence  or  delay  on  the  part  of  the  ship ;  but,* 

having  carefully  and  painfully  reconsidered  the  case,  I  have 

satisfied  my  mind  that  there  is  no  adequate  proof  of  any 

The  barque  culpable  delay  on  the  part  of  the  ship.     I  must,  therefore, 

^        ^  pronounce  that  the  barque  alone  was  to  blame  for  this  colli* 

sion.     I  think  that  the  collision  arose  from  the  mistake  of 

Adamson,  in  ordering  the  barque's  helm  to  be  starboarded, 

and  that  the  ship  did  port  her  helm  in  time  to  have  prevented 

a  collision  if  the  helm  of  the  barque  had  not  been  star- 

boarded.     The  ship  came  round  from  N.E.  to  S.E.  and 

exhibited  a  light  on  her  larboard  bow. 

Procton : — F.  Clarkson,  for  the  barque ;  Eotheiy,  for  the  ship. 


END  OF  EASTER  TERM,  AND  OF  THE  SITTINGS 

AFTER  TERM. 


Admission  during  the  Tenn: — 

AS  PROCTOa. 

April  15. — Edward  William  Tollxr,  Esq. 
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|i;i0f)  Court  or  aumiralts,  Sivelana* 

April  20,  1849. 

The  '*  Hebe"  (Goos). — Libel. — This  was  a  cause  of  sal-  Salvage.  — 
vage,  promoted  by  Richard  Edwards,  commanding  officer  of  Services  of  a 
the  coast-guard,  stationed  at  Ballycotton,  in  the  county  of  ous    character 

Cork,  on  behalf  of  himself  and  the  boat's  crew  actinir  under  wn<?®'^.  5®  .* 

«  .  foreign  ship  in 

his  orders;  and  also  by  the  registered  trustees  of  the  steamer  great  peril. 
Sahrina,  of  Cork,  and  by  the  master,  officers,  and  crew  of 
the  said  steamer,  for  alleged  services  rendered  to  this  vessel, 
in  getting  her  out  of  Ballytrasna  Bay,  an  open,  rocky,  and 
exposed  place,  and  towing  her  to  Cove  Harbour,  upon  the 
27th  of  December  last. 

To  this  Libel,  exhibited  5th  February,  1849,  a  matter 
contrary  and  defensive  was  pleaded  on  the  5th  of  April  fol- 
lowing, setting  forth  in  substance  the  ability  of  the  Hebe  to 
have  extricated  herself,  by  ordinary  means  and  the  exer« 
tions  of  her  own  crew  ;  the  small  amount  of  salvage  service 
rendered ;  and  making  a  tender,  upon  the  Acts,  of  £50  to 
the  coast-guard,  and  £250  to  the  trustees  and  master  and 
crew  of  the  Sabrina. 

An  Interventional  Libel  was  also  exhibited  on  the  2Srd  of 
March,  upon  the  part  of  Messrs.  Pandia  Balli  and  Eustratio 
Balli,  trading  under  the  name  and  style  and  firm  of  Balli, 
Brothers,  London,  as  holders  of  a  bottomry-bond  to  the 
amount  of  £1,850.  6s.,  which  had  been  executed  by  Gustaff 
a  Goos,  the  master  of  the  Hebe,  in  favour  of  Thomas  Balli, 
of  Constantinople,  for  so  much  money,  including  maritime 
interest,  advanced  by  him,  on  the  21st  of  October,  1848, 0.S., 
to  the  said  master,  on  bottomry,  the  Hebe  being  then  at  that 
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ISI9.         port,  and  laden  with  a  cargo  of  wheat,  destined  on  a  voyage 
ArmiL  20.     £j^^  Odessa  to  Cork  or  Falmouth,  for  orders,  and  the  mas- 
Hebe.        ter  being  without  funds  or  credit. 

The  execution  of  this  bond  to  Thomas  Balli,  and  his  in- 
dorsement of  it  to  the  Intervenients,  were  admitted  on  the 
Acts  of  Court,  and,  subsequently,  an  affirmative  issue  was 
entered  to  those  articles  of  the  Intervenients'  Libel  which 
alleged  the  other  matters  in  the  case. 

The  value  of  the  ship  and  cargo  was  taken  at  £4,000; 
the  tender  of  £300,  which  had  been  offered,  was  rejected. 

The  case  was  argued  by  Dr.  Radcliffe,  Dr.  Tonnuend, 
and  Dr.  Buti,  for  the  salvors ;  Dr.  Kelly  and  Dr,  Gibboiu, 
for  the  holders  of  the  bottomry-bond ;  and  Dr.  Gainer  and 
Dr,  Hayes  for  the  owners. 

JoDaMuiT.  Dr.  Stock. 

The  facts  of  this  case  appear  to  me  to  be  of  a 
strong  and  well-defined  character,  and  little  liable  to  misre- 
presentation, and  the  Court,  therefore,  does  not  find  much 
difficulty  (by  the  light  of  those  facts)  in  assigning  to  the 
salvage  services  rendered  to  the  impugnant  ship  the  Hebe 
their  proper  rank  and  place  in  the  scale  of  such  merits,  as 
that  scale  is  now  pretty  well  adjusted  by  a  very  long  and 
numerous  series  of  reported  cases. 

Value  of  cargo  There  is  at  present  in  the  Registry  of  the  Court,  subject  to 
adjudication,  in  this  cause,  a  sum  of  £3,000,  being  a  por- 
tion of  the  proceeds  of  the  sale  of  the  cargo  of  the  Hebe^ 
and  there  is  £960,  the  estimated  value  of  the  Hebe,  making 
together  £3,960.  Large  disbursements  have  besides  been 
made  (and  I  believe  very  properly  made)  out  of  the  pro- 
perty, by  the  Marshal,  towards  the  necessary  and  unavoid- 
able expenses  of  unshipping  a  part  of  the  cargo  of  com  at 
Cove ;  also  in  the  storage  of  the  corn,  and  afterwards  in  the 
applying  of  those  processes  for  the  preservation  of  the 
damaged  grain,  without  the  prompt  and  effectual  employ- 
ment of  which  the  goods  must  inevitably  have  been  a  total 
loss.  These  disbursements,  though  extremely  heavy  and 
onerous  to  all  concerned,  are  not  more  than  were  indispen- 
sable ;  and,  as  the  immediate  effect  of  the  strenuous  course 


SUPPLEMENT.  iii 

of  operations  resorted  to  for  the  securing  of  the  cargo  was  a  1840. 
benefit  not  merely  to  the  owners  and  creditors,  but  also  to  Afeh.  20. 
the  salvors,  I  think,  according  to  the  practice  established  HAe, 
here,  these  expenses  ought  to  be  borne  according  to  a 
fair  proportion  by  the  salvors,  in  conimon  with  the  owners : 
making  just  allowances,  therefore,  I  have  to  observe  that 
the  fund  equitably  subject  to  the  demand  of  the  salvors  is 
not  less  than  £4,000 ;  that  is  the  minimum^  and  is  indeed  a 
calculation  founded  on  a  liberal  consideration  of  the  circum- 
stances of  the  property,  and  indulgent  towards  the  part  of 
the  owners.  It  is  totally  unnecessary  for  me  to  remark  that 
some  debts  and  liabilities,  which  appear  to  be  liens  on  the 
ship  and  cargo,  and  mentioned  in  the  course  of  the  Argu- 
ment, are  of  a  nature  not  to  be  at  all  brought  into  account, 
when  we  are  measuring  the  amount  of  the  fund  justly 
chargeable  to  salvage.  Of  such  nature  is  the  bottomry- 
^bond  for  £1,800,  which  was  given  by  the  master  of  the 
Hebe  at  Constantinople ;  such  also  are  the  debts  contracted 
on  account  of  provisions,  or  other  necessaries,  for  the  crew, 
in  Cove  or  Cork,  or  the  sums  which  may  have  been  taken 
up  on  credit  to  supply  these  Swedish  mariners  with  the 
means  of  returning  to  their  country.  Such  liabilities  form 
no  just  or  fair  item  of  deduction  from  the  gross  amount  of 
the  fund  properly  and  originally  liable  to  the  claims  of  the 
Promoventa  in  the  salvage  cause  ;  for  the  salvage  in  ques- 
tion has  been  the  very  means,  under  the  direction  of  Provi- 
dence, that  any  such  value  is  now  forthcoming  for  the 
satisfaction  of  these  debts  of  the  owners;  debts  in  so  high  a 
degree  obligatory  on  their  faith  and  conscience. 

Taking  into  consideration,  then,  that  the  fund  affected  by 
the  salvage  claim  is,  upon  a  moderate  estimate,  £4,000,  I  am 
to  decide  whether  the  two  several  tenders  made  in  the  Acts, 
on  the  part  of  the  Hehe^  in  satisfaction  of  the  services  ren- 
dered by  Edwards  and  the  volunteer  fishermen,  his  compa^ 
nions,  and  in  satisfaction  of  the  claims  of  the  Cork  Steam 
Company  and  Captain  Parker,  are  respectively  adequate 
and  sufficient  tenders.  The  tender  to  Edwards  and  his  com- 
pany is  £50,  and  the  tender  on  foot  of  the  services  of  the 
steamer  amounts  to  £250.    If  the  Court  were  to  rule  that 
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18i0.        either  of  these  tenders  had  been  a  good  and  sufficient  ten- 

ApkilSO*     ^^^  ii^^  decision  would  bar  and  extinguish  the  claim  of 

fMe.        salvage  persisted  in  after  the  tender  made,  in   so  far  as  r^ 

gards  the  party  to  whom  such  adequate  and  sufficient  ten- 

Comridera-  der  had  been  made.    And  if  the  Court  ruled  that  each  ten- 

md   To     the  ^^^  ^**  S^^  ^^^  sufficient,    then   the  whole  claim  for 
tender.  salvage,  as  libellatey  including  both  the  share  of  the  steamer 

and  the  share  of  the  whaler,  would  be  barred  and  extiD- 
guished ;  and  the  parties  respectively  persisting  in  the  suit, 
after  such  adequate  and  sufficient  tender  madcy  would  be 
entitled  to  no  more  than  the  amount  of  the  sums  lodged 
under  the  tenders,  and  would  moreover  be  subject  to  the 
costs  of  the  suit  since  the  day  of  the  tender.     On  the  other 
hand,  a  tender,  though  it  may  be  finally  overruled,  as  in- 
sufficienty  is  always  an  act  discovering,  to  a  certain  extent^ 
good  and  sincere  intentions  on  the  part  of  those  who  make 
it.     It  operates  as  an  admission  of  merits,  and  is  so  far  evi- 
dence of  fair  dealing  and  candour,  as  well  as  of  a  sense  of 
gratitude  on  the  part  of  those  who  thus  evince,  the  purpose 
of  accepting  a  real  service  in  an  amicable  spirit.     Accord- 
ingly, whenever  a  tender  is  not  illusory,— is  not  so  much 
below  the  true  merits  of  the  claimant  as  to  be  transparently 
a  mere  pretext, — it  ought  not  in  my  judgment  to  operate 
unfavourably  to  the  case  of  the  impugnant ;  but,  on  the 
contrary,  I  am  disposed  always  to  deal  with  bondjidef  though 
inadequate,  tenders,  as  important  indications  even  in  respect 
to  the  substance  of  the  case. 
History  of  the      The  facts  of  this  case  may  be  briefly  summed  up.     The 
Hehe  is  a  barque  of  about  500  tons  burthen,  belonging  to 
the  port  of  Bjomeburg,  in  Russian  Finland,  situate  on  the 
coast  of  the  Gulf  of  Bothnia.     She  had  made  the  longest 
voyage  which,  within  the  limits  of  Europe,  it  is  perhsps 
possible  for  a  ship  to  do,  that  is,  from  a  port  in  the  Gulf  of 
Bothnia  to  Odessa,  on  the  shores  of  the  Black  Sea,  at  the 
mouth  of  the  river  Borysthenes.     At  OJessa  she  took  on 
board  a  cargo  of  wheat,    and  proceeded   on    her   return 
voyage.    Early  in  the  course  of  the  return  she  was  destined 
to  suffer  a  beginning  of  misfortune,  for,  in  the  port  of  Con- 
stantinople (I  presume  owing  to  the  casualties  of  the  outer- 
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bound  voyage^  or  to  some  accidents  in  the  ran  from  Odessa),  1640. 
the  Hebe  was  obliged  to  undergo  repairs,  and  to  that  end  Atril  2(1. 
took  up  a  large  sum  on  bottomry.  She  now  prosecuted  her  HAe* 
voyage,  bound  in  the  first  instance  for  Cork  or  Falmoathi 
to  receive  ulterior  orders  at  one  or  other  of  those  two  ports* 
Having  been  for  some  time  on  the  coast  of  Gallicia,  in  Spain, 
not  without  some  further  disastrous  experience  of  the  perils 
attendant  upon  her  circumnavigation  of  the  European  conti- 
nent, at  length,  about  the  22nd  of  December,  1846,  she 
made  the  Agnes  light,  in  the  Scilly  Islands,  then  distant 
sixteen  miles,  and  bearing  east  quarter  south.  She  was  at 
this  time  in  the  chops  of  the  English  Channel,  endeavouring 
to  beat  up  against  baffling  winds,  so  as  to  make  the  port  of 
Falmouth ;  but,  however  it  happened,  she  failed  in  gaining 
that  port,  and  her  master,  M.  Goos,  took  the  resolution  of 
putting  the  vessel's  head  about,  and  bearing  for  Cork,  the  wind 
having  set  in  from  the  eastward  and  southward,  and,  there-  „ 

fore,  rather  favouring  a  run  for  Cork*  Three  days  after,  on 
Christmas  day,  the  Hebe  came  in  sight  of  the  lights  at  the 
entrance  of  Cork  harbour,  bearing  five  miles  distant,  at  eight 
o'clock  in  the  evening.  The  weather  had  then  become  very 
bad  and  foul,  the  wind  continually  increasing ;  and  it  is 
little  to  be  wondered  at,  therefore,  if,  so  late  in  the  evening, 
and  particularly  on  Christmas  day,  they  had  the  misfortune 
to  miss  of  a  pilot.  Captain  Ooos,  as  a  stranger  to  the  coast* 
declined  the  risk  of  attempting  to  enter  the  harbour  in  the 
dark,  and,  there  being  now  a  hurricane  of  wind,  he  reefed 
his  sails,  and  endeavoured  to  preserve  himself  during  the 
night,  beating  off  the  land.  A  south-west  wind,  however, 
carried  him  forcibly  past  Bere  Head,  towards  a  very  inhos- 
pitable shore  and  a  most  dangerous  locality,  eastward  of 
Bere  Head,  and  between  that  point  and  the  point  of  Bally* 
cotton  Island.  It  is  a  place  called  Ballyandrina,  a  circum- 
flex or  indenture  of  the  coast,  called  by  courtesy  a  bay,  but 
in  fact  an  open  and  exposed  shore,  full  of  sunken  rocks  and 
reefe,  and  totally  destitute  of  shelter  or  safe  anchorage.  On 
this  part  of  the  coast,  described  as  the  wildest  creek  in  the 
county  of  Cork,  and  about  a  mile  and  a  half  west  of  Bally- 
cotton  Island,  the  Hebe  was  driven  in  the  course  of  the 
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1840.  forenoon  of  the  26th  of  December.  She  had  been  for  aeve- 
rML«A  ^  days  before  in  a  leaky  state^  and  water  was  making  fast 
Hebe*  in  her  hold.  The  weather  was  at  this  juncture  most  tem- 
pestuous, and  under  her  lee  was  presented  an  ironbound 
coast  of  rocks,  directly  down  upon  which  the  force  of  the 
wind  was  bearing  the  ship.  About  noon  on  the  26th, 
Captain  Goos  dropped  both  his 'bower  anchors,  but  the  ship 
dragged,  and  her  destruction  appeared  almost  inevitable* 
Her  mainmast  and  foremast  were  then  cut  away,  and  this 
operation  happily  produced  the  desired  effect,  for  in  a  few 
minutes  the  dragging  began  to  cease,  and  the  ship  held  by 
her  anchors.  Still  the  position  of  this  vessel  cannot  be 
described  as  anything  less  than  formidable;  she  was  exposed 
to  the  beating  of  a  most  tremendous  surge,  environed  with 
breakers  and  dangerous  sunken  reefs,  and  embarrassed  with 
the  wreck  of  her  masts,  spars,  and  rigging,  which  hung  by 
«  her  side,  and,  before  they  could  be  cut  away  and  cleared 

off*,  had  already  caused  great  additional  injury  to  the  vessel, 
by  collision,  and  had  further  opened  the  leaks  and  shaken 
the  framework  of  the  Hebe,  At  length  they  cleared  away 
this  dangerous  gear,  and,  immediately  afler  the  wind  abated 
somewhat,  so  that  the  first  and  chief  salvor  in  this  cause 
may  truly  be  said  to  be  the  Providence  of  the  Almighty, 
without  which,  escape  from  a  most  disastrous  shipwreck 
would  seem  to  have  been  almost  impossible.  On  shore,  too, 
appearances  were  equally  menacing.  The  populace  had 
armed  themselves  with  hatchets  and  saws,  and  were  pre- 
pared, I  fear,  to  give  the  crew  no  very  humane  reception. 
At  this  period  of  time,  the  Promovent  Edwards  took  the 
initiatory  measures  needful  towards  an  attempt  at  rescuing 
the  lives  and  property  involved  in  this  state  of  extreme  and 
nearly  desperate  peril.  All  the  steps  taken  by  Edwards 
appear  to  me  to  have  been  proper  and  judicious.  He  was 
the  commanding  officer  in  the  revenue  department  at  Bally- 
cotton  ;  and  I  should  do  him  wrong  if  I  did  not  state,  that 
it  is  the  decided  opinion  of  this  Court  that,  throughout  the 
whole  of  the  transactions  connected  with  the  salvage  of  the 
Hebe,  Mr.  Edwards  has  displayed  as  much  cool  judgment, 
energy,  humanity,  and  courage,  as  could  under  the  circum- 
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stances  distinguish  the  conduct  of  any  individual  whatever.  1849. 
The  precautions  taken  by  Mr.  Edwards,  in  sending  for  a  ^^^^^JO. 
steamer  to  Cove  ;  in  collecting  the  best  force  of  constabu-  Bebe. 
lary,  and  even  of  military,  from  the  adjacent  stations  which 
he  could  at  the  moment  obtain ;  in  the  effective  protection 
he  was  prepared  to  throw  around  the  foreign  crew,  in  case 
of  their  getting  safely  on  shore ;  in  the  prompt,  and  to  a 
certain  extent  successful,  rescue  of  the  railed  materials 
imrhich  were  floating  in  to  shore,  under  the  eye  of  a  most 
determined  mob  of  wreckers ;  I  say,  in  all  these  respects, 
but,  above  all,  in  the  generous  and  gallant  succour  he  was 
bent  on  giving,  at  the  hazard  of  his  own  life,  in  his  adven- 
turous attempt  to  get  out  by  boat  to  the  Hebe  ;  I  do,  in  all 
this  discover,  every  characteristic  of  that  zeal  which,  when- 
ever it  occurs  in  a  case  of  salvage,  is  justly  the  subject  of 
eulogium,  and  ennobles  the  records  preserved  in  these  Courts 
with  the  genuine  features  of  humanity  and  intrepidity.    It  ^ 

is  said  that  Mr.  Edwards  is  not  a  regularly  bred  mariner ; 
now  if  it  were  so,  and  that  he  were  little  accustomed  to  the 
face  of  danger  at  sea,  so  much  the  more  would  it  redound 
to  his  honour  that,  confronting  and  subduing  fears  and 
apprehensions,  necessarily  magniOed  to  his  mind  by  that  in- 
experience of  their  nature  which  all  novelty  implies,  he  was 
willing,  for  the  sake  of  preserving  the  life  of  his  fellow- 
man,  to  put  his  own  existence  in  immediate  jeopardy.  But 
I  see  no  ground  for  this  imputation, — though  I  think  it 
little  material  one  way  or  the  other,^-on  the  professional 
skill  and  competency  of  Mr.  Edwards  in  marine  affairs. 
He  was  evidently  quite  able  to  take  and  hold  the  command 
of  the  volunteers,  who  on  this  occasion  consented  to  go  out 
with  him  to  sea.  He  did  command,  and  he  steered  the  boat 
in  his  dangerous  course  round  Ballycotton  Island.  It  is 
sufficient  to  the  Court,  that  it  appears  he  was  well  qualified 
to  conduct  the  operations  which  he  undertook,  and  that,  so 
far  as  knowledge  in  maritime  affairs  was  necessary  on  this 
occasion,  that  knowledge  he  certainly  possessed. 

The  wind  had  shifted  a  little  towards  noon,  and  it  gradu- 
ally abated  from  thence  throughout  the  day  and  up  to  mid- 
night.   Captain  Hore,  of  the  Royal  Navy,  has  stated  exactly 
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1SI9.        the  variations  of  the  weather  throughout  the  day,  and  I  ool- 
Ar»iL  20.     j^t  from  his  evidence  that,  before  evening,  there  was  no 

HAe.  longer  any  foul  weather,  such  as  to  occasion  danger  at  sea ; 
but  Capt  Hore  also  distinctly  admits  that,  though  the  weather 
was  fair,  the  sea  was  not  safe,  the  swell  continued,  and  in 
the  sailor's  phrase,  I  think,  Captain  Hore  has  given  dedsive 
testimony  to  the  fact,  that,  at  no  time  before  the  morning  of 
the  27th  of  December,  could  an  attempt  to  board  the  Hde 
by  a  row  boat  from  the  shore  have  been  regarded  as  any- 
thing else  than  a  hazardous  undertaking,— -his  expression  is 
this  :  <*  he  should  not  have  liked  to  have  been  out  that  night 
in  a  row  boat  off  Ballycotton  Island  to  seaward ;"  in  fact, 
he  fully  admits  it  was  a  case  of  danger. 

It  is  alleged  by  the  Promovents,  that  the  boat  put  off 
from  Ballycotton  Pier  at  one  o'clock  in  the  morning,  and 
that  they  were  occupied  in  the  passage  out  from  four  to  ^Yt 
hours.  This  is  denied  on  the  other  side,  and  the  matter  is 
argued  as  if  this  were  a  statement  in  the  teeth  of  all  proba- 
bility, merely  for  the  purpose  of  magnifjring  the  difficulties 
and  hazards  undergone.  I  find,  however,  that  the  time  of 
the  departure  from  Ballycotton  Pier  is  most  positively  sworn 
to  by  the  three  men  of  the  boat's  company  who  have  been 
produced  in  support  of  the  Libel ;  and,  undoubtedly  the 
other  point  of  time,  viz*  the  time  of  their  arrival  alongside 
the  Hehe^  is  established  by  incontestable  evidence.  A  little 
before  five  in  the  morning  of  the  27th  they  came  alongside; 
this  the  master  of  the  Hehe^  Captain  Goos,  himself  admits. 
Now,  in  stating  this,  Captain  Goos  further  adds,  that  the 
men  in  the  boat,  immediately  on  coming  aboard  the  Hebti 
declared  that  they  had  been  ^we  hours  working  out  from 
shore,  and  had  undergone  hardship  and  exposure.  I  think 
this  very  material  towards  establishing  the  accuracy  of  the 
evidence  as  to  time.  It  shows  this  is  no  afterthought,  or 
newly  made-up  story,  to  meet  hints  and  suggestions  of  pro- 
fessional or  other  advisers ;  it  was  what  the  men  stated  and 
asserted  at  the  instant.  Besides,  if  this  allegation  as  to  the 
time  of  the  commencement  of  the  salvage  were  untrue  and 
inaccurate,  nothing  could  be  more  easily  disproved — there 
were  plenty  of  witnesses  at  hand.     The  country  people,  it 
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appears,  did  not  disperse,  at  least  all^  during  the  whole        1849. 
night,  and  unquestionably  Ballycotton  Pier  was  far  from        ""^ 
being  a  deserted  spot  at  the  moment  when  the  boat  was        Hebe. 
launched.    Can  I  reasonably  doubt  that  the  three  salvors 
produced  have  sworn  truly  as  to  the  time  ?     Can  I  take 
them  to  be  perjured  on  this  matter  of  fact,  the  most  readily 
open  to  contradiction,  perhaps,  of  any  one  point  in  the  case? 
Certainly  not.   I  am  satisfied  that  the  animus  of  these  sailors 
was  excellent ;  that  they  were  full  of  zeal  and  enthusiasm, 
and  bent  on  turning  to  the  best  account  the  opportunities  of 
time  and  weather,  the  moment  such  opportunities  were  first 
placed  within  their  power. 

Now,  there  can  be  no  doubt  that  this  attempt  of  the  men 
m  the  whaler  is  entitled  to  high  commendation,  as  a  bold 
and  adventurous  case  of  salvage.  The  aim,  beyond  ques- 
tion, was  that  high  aim,  the  highest  and  purest  known  to 
the  law  of  this  Court — the  desire  of  preserving  life  endan- 
gered at  sea.  Neither  have  I  any  doubt  that  the  salvors 
knowingly  put  their  own  lives  in  peril,  and  were  in  the 
course  of  the  passage  exposed  to  some  considerable  and 
actual  danger.  And  was  there  not  a  most  substantial  and 
valuable  object  in  view,  the  neglect  of  which  might  not 
indeed  be  criminal,  but  the  achievement  of  which  was  in  a 
high  degree  meritorious  and  honourable?  In  my  judgment, 
there  was  such  an  object  to  be  gained.  What  was  it  ?  Why, 
to  become  the  guardians  of  the  crew  of  the  Hebe  against 
such  ill-advised  attempts  at  their  own  extrication  as,  in  the 
circumstances  of  danger  to  them  at  that  time  unknown,  but 
nevertheless  real  and  on  all  sides  surrounding  them ;  to 
guard  them  against  the  attempts  they  would  have  probably 
entered  upon,  prematurely  and  perilously,  in  the  hope  of 
making  the  land. 

It  is  true,  I  admit,  and  as  Dr.  Gayer  argued,  that  the  local 
ignorance  of  a  foreign  master — ^his  want  of  knowledge  of 
the  coast-— is  no  ground  on  which  pilots  or  others  can  raise 
a  claim  of  salvage ;  that  is  to  say,  such  ignorance  cannot 
solely  and  alone  confer  on  those  who  come  to  the  assistance 
of  it)  by  offering  the  necessary  advice  and  instructions,  a 
right  to  graft  thereon  pretensions  to  the  character  of  salvors. 

VOL.  VII.  b 
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184a         Bot  this  is  ooly  when  the  value  of  the  advice  giveo  U 
ArajLgq     simply  and  merely  the  valae  which  belongs  to  pilotage.  It 
is  another  case,  if  a  ship  be  beleaguered  with  concealed 
and  manifold  dangers,  and,  by  a  prompt  and  courageouf 
efbrty  information  is  brooght  out  from  land,  in  consequenee 
of  which  fatal  mistakes  and  rash  coansels  on  the  part  of  the 
endangered  ship  are  anticipated  and  prevented,  and  the  way 
(3f  safety  first  opened  to  the  crew.     It  is  clear,  I  think,  that 
when  Edwards  came  up,  the  master  and  crew  were  already 
bent  on  preparation  for  quitting  the  Hebe,  and  for  endesp 
vouriog  to  make  the  shore.     It  is  a  possible  case,  but  not  I 
think  a  probable  one,  that  the  crew  might  have  conoeired 
the  plan  of  rounding  Baliycotton  Island  to  the  south,  in  the 
same  course  whidi  was  taken  by  Edwards.     It  is  much 
more  probable  that,  in  ignorance  of  this  line,  they  would 
have  attempted  the  lee  shore  before  them ;  and  I  think*  id 
that  case,  they  would  have  been  placed  in  a  situation  of  the 
greatest  danger.     There  was  a  sunken  reef  between  them 
and  the  coast,  on  whii^  I  brieve  their  long  boat  must  hare 
been  swamped.     The  opportune  arrival  of  Edwards  did,  ss 
far  as  I  am  able  to  form  a  judgment,  actually  interpoie  be- 
tween them  and  this  imminent  danger.    I  have  no  doubt  that 
the  deliverance  whidi  was  thus  accomplished  was  the  very 
object  in  the  contemplation  of  the  salvors;  and  with  this 
state  of  facts  before  my  eyes,  can  I  say  that  nothing  was 
effectually  done  by  Edwards  and  his  companions  ?     There 
are  in  most  cases  of  miscellaneous  evidence  some  indication 
of  the  truth  derived  from  the  mere  light  of  circumstanoef, 
which  are  even  more  marking  and  valuable  than  the  beet 
direct  oral  testimony.     Here  was  the  long  boat,  when  Ed- 
wards boarded,  hoisted  from  her  proper  berth  along  decks, 
and  put  into  a  position  denoting  the  intent  to  launch  ;  here 
was  a  bag  of  biscuits  evidently  in  readiness  to  stow  on  board 
this  boat ;  and  here  was  a  mate  and  crew  jointly  and  in  a 
body  remonstrating  with  their  captain  on  the  immineDcy  of 
the  impending  peril,  and  asking  as  a  favour  that,^  first  in 
order  of  time,  and  before  any  measures  were  taken  for  the 
securing  of  the  ship  and  cargo,  due  care  should  be  applied 
to  the  more  momentous  concern  of  saving  human  life;  that 
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the  boat  should  be  in  readiness  first,  and  that  then,  with  a         1849. 
reasonable  alacrity  (their  own  safety  being  provided  for),  the     April20. 
crew  would  go  to  work  in  performing  their  duties  towards        HAe, 
the  property. 

From  five  o'clock  in  the  morning  till  about  eight  or  nine, 
Edwards  and  his  party  were  assistant  to  the  crew  of  the 
Hebe  in  the  labour  of  heaving  the  anchors.  I  do  not  pass 
over  the  risk  and  inconvenience  sustained  by  these  hardy 
and  enterprizing  men  in  boarding  the  Hebe^  and  I  see 
abundant  matter  to  applaud  the  untiring  energy  and  intre- 
pidity with  which  they  encountered  every  difficulty.  At 
nine,  whilst  considering  of  the  measures  to  be  taken  to  move 
the  ship  from  her  very  unpleasant  situation, — whether  by  a 
jury-mast,  or  by  towage,  or  both  together,^-they  were  sud- 
denly relieved  from  all  further  care  by  the  appearance  of 
the  Sabrina  steamer,  under  the  orders  of  Captain  Parker, 
which  at  that  time  hove  in  sight,  rounding  Bere  Head.  This 
18  a  powerful  steamer,  of  the  value  of  £23,000,  in  the  ser- 
vice of  the  Cork  Steam  Company.  She  was  bound  to  Bris- 
tol, with  a  cargo  worth  more  than  £'2,000;  a  crew  of 
twenty-five  hands,  and  three  cabin  passengers.  She  left 
Cork  that  morning,  about  six  o'clock  a.m.  She  lefl  Cove 
two  hours  afler,  or  at  eight  in  the  morning.  At  Cove,  Mr. 
Scott  came  on  board  the  Sabrina^  announcing  the  intelli- 
gence to  Captain  Parker,  that  a  large  ship  had  been  on  the 
coast,  near  Ballycotton,  but  dismasted  and  in  distress,  since 
the  forenoon  of  the  preceding  day.  Captain  Parker  decided 
to  repair  to  the  spot,  and  make  a  tender  of  his  services. 
This  occasioned  a  small,  and  but  a  very  small,  deviation  from 
bis  course.  At  ten  o'clock,  the  Sabrina  neared  the  Hebe ; 
the  steam  was  slowed,  and  Captain  Ooos,  accompanied  by 
Mr.  Edwards,  went  to  the  steamer.  Captain  Goos,  as  he 
was  in  duty  bound,  endeavoured  to  place  the  salvage  of  his 
ship  on  a  footing  of  contract ;  in  fact,  to  bargain  for  the 
price  of  a  towage  service  to  Cork.  If  it  was  the  duty  of 
Goos  to  invite  Parker  to  a  negotiation,  it  was  equally  and 
undoubtedly  Captain  Parker's  duty  to  decline  being  bound 
by  any  specific  agreement  Clearly,  the  situation  was  not 
such  as  left  an  option  of  treating  to  Goos.     Mr.  Edwards 
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]840.         put  the  matter  in  its  true  light;  he  said  to  Goos,  '<Yoa 
April  20.     mu^t  accept  unconditionally ;  it  would  be  madness  in  you  to 

HA€,  refuse  the  offer  of  the  steamer's  service."  Goos,  in  fact, 
like  a  well-advised  master,  at  once  capitulated  ;^  he  saw 
there  was  no  room  for  parley.  Captain  Parker's  service 
being  thus  unconditionally  accepted,  he  backed  the  steamer 
towards  the  Hebe^s  bows.  The  reason  of  manceuvring  in 
this  way  was,  that  the  distance  between  the  Hebe  and  the 
rocks  adjacent  to  the  Island  of  Ballycotton  was  considered 
to  be  too  small  to  allow  of  the  Sabrina's  passing  under  the 
stem  of  the  Hebe  between  her  and  the  rocks,  and  so  coming 
round  to  a  proper  towage  position  ahead  of  the  starboard 
bow  of  the  Hebe.  This  would  have  been  the  proper  and 
usual  method  of  proceeding  to  throw  the  towage-line  and  to 
link  the  ships ;  but  a  somewhat  hazardous  course  was  o( 
necessity  adopted  on  this  occasion,  by  backing  the  Sabrina 
to  the  Hebe,  in  a  very  rough  and  swollen  sea.  However, 
the  towage-line  was  of  great  length,  and  it  was  carried 
aboard  the  Hebe  in  the  boat.  With  such  a  seaman  as  Capt 
Parker  on  board  the  Sabriiuif  I  do  not  think  any  of  the 
passengers  need  have  been  under  the  slightest  degree  of 
alarm  as  to  the  consequences  of  this  manoeuvre.  The  Hebe^ 
being  attached,  was  then  towed  safely  to  Cove,  where  thej 
arrived  in  the  course  of  the  same  aflemoon. 

I  am  to  observe  that,  so  early  as  five  o'clock  that  morning, 
the  Hebe  had  eleven  or  twelve  feet  of  water,  and  when 
arrived  in  Cove,  not  less  than  fourteen  feet  of  water  in  her 
hold.  Already,  when  she  reached  the  quay  of  Cove,  much 
damage  had  been  done  by  the  salt  water  to  the  cargo  of 
wheat.  In  prudence,  not  a  moment  of  time  was  to  be  lost 
in  beginning  to  unlade  her,  and  so  urgent  was  the  necessity 
deemed,  that  in  a  very  few  hours  af^er  her  arrival  they  ran 
her  aground,  adopting  that  expedient  expressly  for  the  pur- 
pose of  saving  the  cargo.  In  the  course  of  the  towage,  the 
tow-rope  burst ;  it  was  a  new  and  valuable  rope,  worth 
from  £25  to  £30,  and  for  this  compensation  is  claimed.  The 
rope  appears  to  have  been  much  strained  and  injured,  be- 
sides the  damage  done  by  the  rupture.  I  have  further  to 
observe  that  the  towage  was,  though  not  accompanied  with 
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danger  or  labour,  still  a  tedious  and  troublesome  work.  The        1840. 
Hehe  lay  ^eep  in  the  water,  and  was  from  her  dismasted     Afml  20. 
state,  and  the  water  in  her  hold,  rather  a  difficult  job  for        HA$. 
towage.     Besides  this.  Captain  Parker  lost  his  voyage,  and 
incurred  a  demurrage  of  twelve  hours  on  the  Irish  coast, 
and  twelve  hours  more  at  the  mouth  of  the  Nore. 

There  is  a  question  raised  whether  the  steamer  was 
brought  up  to  the  assistance  of  the  Hehe  by  means  of  the 
agency  of  Mr.  Edwards,  or  whether  her  arrival  is  not  to  be 
attributed  to  the  general  rumours  current  at  Cove,  of  a 
wreck  being  at  Ballyandrina,  without  any  certain  author. 
There  is  some  importance,  I  admit,  though  not  perhaps  a 
very  great  importance,  to  be  attached  to  the  decision  of  this 
point.  Something  is  wanting  to  complete  the  chain  of  evi- 
dence, which,  if  Mr.  Scott  had  been  examined  as  a  witness, 
would  have  probably  been  cleared  up.  Still  I  think  the 
Court  is  justified  in  believing,  upon  the  fair  import  of  the 
facts  in  evidence,  that  the  application  of  Mr.  Scott  for  the 
assistance  of  the  steamer  was  the  direct  consequence  of  the 
message  sent  by  Edwards  to  the  Receiver  of  Droits  at  Cove. 
That  a  message  was  despatched  to  Cove,  by  Edwards,  to  the 
Receiver  of  Droits  there,  in  the  course  of  the  afternoon  of 
the  27th,  is  certain.  Now  observe  that  Edwards,  in  the 
course  of  that  afternoon,  had  secured  the  rafled  materials 
cut  away  from  the  Hehe^  which  he  found  floating  in  the 
Sound  of  Ballycotton,  which  he  then  moored,  and  which 
remained  under  his  custody  in  usum  jtu  habentium.  Now, 
under  these  circumstances,  the  Wreck  and  Salvage  Act, 
9  and  10  Vict.,  c.  99,  by  very  express  words,  and  under  a 
very  heavy  penalty,  imposed  on  Edwards  the  duty  of  im- 
mediately apprizing  the  Receiver  of  Droits  at  the  nearest 
station  of  these  facts.  He  was  subject  to  a  penalty  of  £50 
in  case  of  neglecting  this  duty,  and  stringent  provisions  are 
added  to  enforce  upon  the  Receiver  prompt  attention  to  such 
communication.  Then,  the  period  of  time  is  short  between 
Edwards's  message  and  the  arrival  of  the  Sahrina  at  Cove, — 
only  the  interval  of  the  intermediate  night.  Thus  there  are 
duties  imposed  by  the  Statute  both  on  Edwards,  as  the 
revenue  officer,  and  upon  the  Receiver  of  Droits,  to  act  in 
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1849.         this  emergency ;  and  I  think  I  can  hardly  imagine  it  proba- 
Afkil  80.     ijjg  ^^^^  ^j^  mere  rumour,  in  so  short  a  time,  .could  have 

A6c  forestalled  the  diligence  of  these  officers,  acting  in  their 
sphere  of  duty»  and  that  it  would  be  a  forced  inference  to 
suppose  that  Mr.  Scott  did  not  act  in  consequence  of  intima- 
tions conveyed  through  the  proper  official  channels.  I  think 
the  evidence  fully  sufficient  to  bear  out  my  inference,  and  to 
warrant  me  in  acting  on  the  ground  that  Mr.  Edwards  is,  io 
this  part  of  the  transaction,  as  well  as  in  the  rest,  the  dus 
/adif  under  whose  careful  and  well-considered  conduct,  this 
honourable  service  was  begun  and  brought  to  a  soccessfiH 
termination. 

Such,  as  I  have  now  briefly  rehearsed  them,  are  the  mate* 
rial  facts  constituting  the  history  of  this  case.  They  are 
facts,  I  repeat,  of  the  most  unequivocal  and  characteristic 
nature.  Not  a  doubt  can  remain  of  this  being  a  complete 
Case  of  ef-  deliverance  of  a  ship  and  cargo,  by  the  instrumentality  of 
ec  ?e  sa  figc.  ^^^  salvors,  from  a  situation  of  multiplied  and  most  embar- 
rassing difficulties.  Without  the  timely  arrival  of  the  whaler 
and  her  company,  there  is  every  reason  to  suppose  the 
Hebe's  crew  would  have  committed  themselves  to  the  des- 
perate chances  of  an  attempt  at  landing,  and,  without  the 
arrival  of  the  steamer,  every  probability  leads  me  to  believe 
that  the  measure  adopted  would  have  been  to  get  the  ship 
round  to  Ballycotton  Pier.  Consider,  in  this  event,  the  great 
loss  that  must  probably  have  fallen  on  the  cargo.  Even  at 
Cove  and  at  Cork,  with  all  the  mechanical  appliances  and 
all  the  resources  of  skilled  labour  at  command,  in  a  com- 
mercial emporium,  much  injury  and  loss  was  incurred  by 
the  progress  of  the  salt  water  in  tainting  the  grain.  Now, 
clearly,  if  she  had  gone  to  Ballycotton  Pier,  either  they 
must  have  sent  to  Cove  for  a  steamer,  with  a  ruinous  delay 
in  the  interval,  or  they  must  have  attempted  to  unlade  the 
cargo  in  that  remote  and  sequestered  village.  Even  laying 
aside  the  consideration  of  the  plunderers  along  the  coast,  1 
cannot  but  conclude  that  what  would  have  been  called  the 
salvage  of  the  ship,  in  Ballycotton  Bay,  would  have  been  in 
truth  no  salvage  at  all,  at  least  so  far  as  regards  the  value 
of  the  corn.    I  conceive,  therefore,  that  it  is  fairly  inferrable 
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from  the  evidence^  that  to  the  acts  of  the  salvors  in  this        1840. 
cause  is  due  completely  the  rescue  and  realization  of  the     AyRu.8Q. 
value  which  has  been  made  available  by  the  sale  of  the        ff^^g^ 
cargo,  and  that,  without  the  services  rendered,  there  would 
at  this  day  be  no  such  value  extant  at  all. 

Such  being  the  conclusion  to  which  my  mind  is  irresist- 
ibly impelled  by  the  evidence^  I  have  not  the  slightest 
doubt  about  overruling  the  tenders^  both  the  one  and  the 
other  of  which  I  deem  to  be  inadequate  and  insufficient.  Tenders  in- 
At  the  same  time  1  am  sure  those  tenders  were  made  in  per-  sufficient 
feet  good  faith,  and  as  in  a  choice  of  difficulties,  and  they 
have  not  been  without  a  certain  degree  of  influence  in 
guiding  the  Court. 

Here,  then,  on  the  one  side,  is  a  case  of  salvage  which,  as 
a  case  of  deliverance  effected,  is  highly  meritorious*  On  the 
other  side,  the  property  subject  to  adjudication  is  not  great; 
the  losses  and  sufferings  of  the  owners  in  the  late  disastrous 
voyage  have  been  great  and  lamentable.  So  far  as  the 
steamer  Sabrina  is  concerned,  no  extraordinary  claim  of 
merit,  other  than  that  of  a  most  opportune  tender  of  assist- 
ance, can  be  advanced.  On  the  part  of  Edwards  and  his 
company,  there  are  resolution,  gallantry,  enthusiasm,  and  the 
glorious  probability  that  they  have  been  the  saviours  of  life. 
But  independent  of  the  excellence  of  their  intention,  it  does 
not  appear  that  Edwards  and  his  men  had  to  encounter  any 
very  great  degree  of  hardship ;  it  was  chiefly  the  risk  of 
their  run  to  the  Hebe  at  night,  before  the  sea  was  fully 
returned  to  calm,  which  distinguishes  their  exertions  from 
common  cases.  While,  then,  I  have  no  doubt  that  I  must 
considerably  increase  the  salvage  reward  beyond  the  amount 
of  the  tender,  I  must  also  carefully  guard  myself  from 
allotting  any  excessive  sum  against  the  Hebe,  under  the 
influence  of  those  feelings,  towards  the  salvors,  which  their 
great  respectability  induces. 

I  have  carefully  considered  the  cases  cited  in  Argument 
with  respect  to  measuring  the  quantum  of  the  salvage.  It  is 
truly  remarked  by  Dr.  Lushington,  in  the  case  of  the 
**  Gennessee,"*  that  it  is  hardly  possible  to  make  a  precedent 

*  Not  rep. 
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1849.        of  any  one  case  in  deciding  any  other^  when  the  question  is 
AraiL  20.     ^^  question  of  money  compensation ;  so  infinitely  various 
£«6e.        are  the  shades  of  difference  which  result  from  the  compa- 
rison of  the  details  of  each  particular  case  with  another.    I 
have,  however,  done  my  duty  to  the  hest  of  my  power  in 
analyzing  the  different  reported  cases. 
Allotmentaiid      Upon  the  whole,  taking  the  sum  of  £4,000  as  the  fund, 
■pportioiiiiieot  the  Court  decides  to  allot  for  the  whole  salvage  £450.    Of 
this  sum,  £330  is  to  be  the  share  of  the  steamer,  and  £120 
is  to  be  paid  to  Mr.  Edwards  and  those  who  went  with  him 
in  the  whaler.    Of  the  £330  allotted  to  the  Sabrima,  the 
Company  is  to  have  £30,  the  price  of  the  ruptured  cable, 
and  £150  as  share  of  salvage.     To  Captain  Parker  I  alloc 
£75,  and  to  the  crew  of  the  Sahrina  £75,  to  be  distributed 
on  a  scale  measured  by  their  rates  of  wages.     To  Mr.  Ed- 
wards £50  for  salvage,  together  with  his  disbursements  on 
the  occasion  of  the  salvage.    The  remainder  of  the  £120  to 
be  divided  equally  among  the  eight. 
Costs  of  suit  to  all  the  Promovents. 

(The  Court  subsequently  decreed  for  the  amount  of  the 
bottomry-bond,  together  with  interest,  at  the  rate  of  four 
per  cent.,  from  the  day  of  its  having  become  due ;  and 
costs.)* 

Proctors :  HamerUm^  for  tbe  Promo?ents ;  Richardtonf  for  the  In- 
tervenienU;  Anderaon,  for  the  Impugnants. 

*  The  Editor  is  indebted  for  this  Report  to  the  kindness  of  Dr. 

Kelly. 
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J^upreme  dtoutt  of  ^ulitratute,  iSomfias* 

September  21,  1849. 

Maclean  v.  Cristall. — This  was  a  special  case  arising  A  marriage 
out  of  an  action  brouj^ht  by  Migor  Archibald  Neil  Maclean,  J^u^^"  ^*Jl 
of  the  8th  regiment  of  Native  Infantry  of  this  Presidency,  jects,  natives  of 
against  Captain  Francis  Cristall,  of  the  same  regiment,  to  Europe,  mem- 
recover  damages  from  the  defendant  for  criminal  conversa-  Church  of  Eng- 
tion  with  Mrs.  Maclean,  the  wife  of  the  plaintiff.  The  de-  land. celebrated 
fendant  had  pleaded  that  the  said  lady  was  not  at  the  time  *<  Minister  of 
married  to  the  plaintiff,  the  ceremony  having  been  celebrated  ^®  Ciospel  and 
by  a  Congregationist  or  Independent  Missionary,  not  in  not**  in  lioly 
Holy  Orders.  Issue  was  joined  by  consent  of  the  parties.  Orders, belong- 
and  the  point  was  brought  on  for  hearing.  cafled  Congre. 

It  appeared  that,  on  the  6th  November,  1834,  a  ceremony  gationists,  or 
of  marriage  took  place  between  the  plaintiff  and  Miss  Mary  „"  ^pereon"  in 
Levis  Pelly ,  at  the  city  of  Surat.  The  plaintiff  was  of  full  Holy  Orders 
age,  and  had  a  captain's  commission  in  the  8th  regiment  of  at*"the^' mar- 
Native  Infantry,  Bombay  army.  At  the  time  of  the  mar-  riage,— held  to 
riage.  Miss  Pelly  was  under  age,  and  had  for  some  time  5j^on  Tf^the 
previously  been  living  with  her  father,  at  whose  residence  Common  Law, 

the  marriage  took  place ;  and  it  was  with  the  father's  con-  '«^»*>""«   -^* 

.  ,  ,  presence  or  an 

sent     The  parties  to  the  marriage  were  both  members  of  ordained  minis- 

the  Church  of  England,  accordinir  to  the  rites  of  which  ^'  *'  *  ™*'' 

"  nage,  was  ne- 

Church  the  ceremony  was  performed  by  a  Rev.  Mr.  Fy vie,  ver  introduced, 
who  had  not  been  ordained  episcopally,  but  belonged  to  ""^  **®*'   "?* 
a  sect   called  Congregationists,  or  Independents ;  and   in  India, 
the  Register  of  the  marriage  he  described  himself  as  «a 
Minister  of  the  Gospel  and  a  Missionary."     No  person  in 
Holy  Orders  was  present  at  the  marriage.     There  was  at 
that  time  a  small  military  force  at  Surat.     Previously  to 
the  marriage,  there  had  been  a  Protestant  Church  erected 
there,  to  which  a  Chaplain  of  the  East-India  Company, 
episcopally  ordained,  had  been  regularly  appointed  to  do 
duty.     The  last  chaplain  had  relinquished  the  appointment 
in  1831.     The  nearest  Clergymen  at  the  time  of  the  mar- 
riage were  then  residing  at  Ahmedabad,  Poona,  and  Bom- 
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bay ;  though  there  was  a  Roman  Catholic  Chapel  at  Sorat, 
and  Priests  were  living  there.  Mr.  Jackson,  who  was,  im- 
mediately after  the  marriage,  appointed  Chaplain  at  Surat, 
was  a  Clergyman  of  the  Church  of  England.  AAer  the 
marriage,  the  parties  cohabited  as  man  and  wife,  and  were 
received  as  such  by  their  relations  and  friends. 

The  question  for  the  Court  to  decide  waa — ^whether  these 
facts  constituted  a  valid  marriage,  as  stated  in  the  plaint 
This  decision  was  to  be  without  prejudice,  in  either  case,  to 
the  right  of  either  party  to  appeal  from  that  decision  to  Her 
Majesty  in  Council. 

The  question  had  been  submitted  to  Mr.  Howard,  to  Mr. 
George  Turner,  Q.C.,  and  to  Dr.  Addams,  and  they  were  of 
opinion  that  the  marriage  was  illegal ;  expressing,  however, 
some  doubt  upon  the  subject. 

The  question  was  argued  and  re-argued  before  a  full 
bench;  Harvard^  for  the  plaintiff;  Dickinson^  for  the  de- 
fendant. 

Thb  Court  took  time  to  draw  up  its  judgment,  which 
was  delivered  by 


JCDGMIIIT. 


Sib  T.  Erskinb  Pbbrt,  C.  J. 

The  question  which  has  been  raised  in  this  case, 
respecting  the  validity  of  the  marriage  of  Major  Maclean  to 
Miss  Pelly,  the  daughter  of  a  gentleman  in  the  Bombay 
Civil  Service,  is  one  which  has  been  foreseen  by  jurists, 
ever  since  the  decision  of  the  Queeii  v.  MillU,*  as  certain  to 
arise  in  this  country,  sooner  or  later. 

The  argument  raised  at  the  Bar  was,  that  the  above  ded* 
sion  has  established  that,  by  the  Common  Law  of  England, 
a  valid  marriage  can  only  be  solemnized  in  the  presence, 
and  by  the  intervention,  of  a  minister  in  Holy  Orders; 
that  the  Common  Law  of  England  is  the  law  of  this  coun* 
try,  so  far  as  respects  Europeans ;  and  that,  as  the  marriage 
in  question  had  been  celebrated  at  Surat  by  a  missionary 
minister,  who  had  not  received  Episcopal  ordination,  it 
necessarily  followed  that  the  marriage  was  null  and  void. 


*  10  CI.  &  Finn.,  534u 
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And,  if  the  premises  in  the  above  argument  are  valid,  the  184d. 
conclusion  urged  upon  the  Court  appears  irresistible.  But  Sift.  21. 
as  the  effect  of  such  a  conclusion  would  be  to  pronounce  a  Mackan  v. 
vast  number  of  marriages  that  have  taken  place  in  India,  Crutatt, 
during  the  last  250  years,  invalid^ — to  extend  the  stain  of 
illegitimacy  to  many  a  pedigree  hitherto  deemed  spotless,  and 
above  aU,  to  carry  terror  and  dismay  into  numerous  innocent 
and  unsuspecting  households,— it  behoved  the  Court  to  be 
very  well  assured  in  their  convictions,  before  they  could 
venture  to  emit  a  decision  fraught  with  such  stupendous 
and  deplorable  effects.  To  motives  such  as  these  for  inves- 
tigating deeply  into  the  principles  of  English  law,  it  may 
be  added  that  a  love  for  the  science,  and  a  regard  for  the 
credit,  of  English  jurisprudence,  which  may  be  avowed 
without  reserve  by  its  professors,  have  led  to  a  more  anxious 
and  pains-taking  inquiry,  on  the  part  of  my  learned  brother 
and  myself,  than  I  ever  recollect  to  have  applied  to  any 
judicial  inquiry.  For  it  must  not  be  omitted  to  state,  that 
the  question  which  has  arisen  now  could  not  have  arisen  if 
the  jurisprudence  of  any  other  nation  of  Europe  had  been 
applied  to  India.  With  respect  to  our  European  prede- 
cessors in  this  country,  if  our  present  empire  had  been  pos- 
sessed by  the  Catholic  Portuguese,  the  Canon  Law  of 
Europe  would  have  declared  this  marriage  legal.  And  so 
also  with  the  Civil  Law,  which  the  Protestant  Dutch  intro- 
duced into  all  their  conquests.  Indeed,  if  another  member 
of  the  British  Islands,  Scotland,  instead  of  England,  had 
given  its  personal  laws  to  India,  the  present  difficulty  would 
never  have  occurred. 

The  consequence  in  question,  therefore,  if  it  flows  from 
the  principles  of  English  law,  is  evidently  attributable  to 
some  unbending  peculiar  institute,  not  traceable  in  other 
systems  of  jurisprudence.  After  the  most  careful  research 
through  our  judicial  records,  I  have  completely  satisfied 
myself  that  the  English  law,  however  insular  in  its  cha* 
racter,  and  unplastic  in  its  powers  of  adaptation  to  extended 
empire,  as  compared  with  other  systems,  contains  no  such 
rigid  doctrine ;  and  that,  on  the  contrary,  the  fund  of  good 
sense  which  is  contained  in  the  most  valuable  collection  of 
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1840.        jurisprudence  in  the  world, — I  mean  the  English  Law  Re* 

*"'     •      ports, — furnishes  forth  ample  authority  for  denying  a  rule 

Madean  y.     so  inconvenient  to  mankind  as  has  been  alleged  at  our  Bar 

^~^       to  exist. 

The  Common      It  must  be  assumed,  however,  in  this  argument,  that  the 

riw  in  Htm'  ™*J®'^  proposition  enunciated  above,  as  to  the  invalidity  of  a 

land.  marriage,  by  the  Common  Law,  without  the  interposition  of 

a  priest,  is  incontrovertible.    But  even  on  this  point  the 

state  of  the  law  is  so  remarkable,  and  stands,   if  I  may  be 

allowed  the  expression,  on  such  unstable  foundations,  that 

it  is  impossible  to  avoid  briefly  adverting  to  it. 

From  the  year  1754}  the  Common  Law  of  England,  as  to 
marriages,  was  abrogated  in  England  itself;  and  the  muni- 
cipal regulations  introduced  by  Lord  Hardwicke's  Act* 
from  that  time  constituted  the  law  of  England.  The  Com* 
mon  lawyers  of  England,  therefore,  during  the  last  ninety 
years,  have  had  very  rare  occasions  for  considering  what 
the  common  or  ancient  law  as  to  marriage  was  ;  although, 
as  the  Common  Law  still  prevailed  in  Ireland,  in  America, 
in  numerous  colonies,  and  in  India,  it  sometimes  became  ne- 
nessary  to  pronounce  opinions  on  the  subject.  But  during 
the  whole  of  the  last  century,  and  the  greater  portion  of  the 
present,  the  opinion  almost  universally  prevailed  amongst 
the  profession,  as  well  as  amongst  the  public,  that  although 
marriage  was  not  merely  a  civil  contract,  still,  when  the 
natural  and  civil  contract  had  been  formed,  it  contained  the 
full  essence  of  matrimony,  without  the  intervention  of  a 
Priest;  and  Lord  Stowell,  in  1811,  embalmed  this  doctrine 
in  decision,]  when  he  delivered  his  profound  and  masterly 
judgment  in  the  case  of  the  Dairy mpl€S,\  which  apparently 
settled  the  law  on  this  subject  for  all  time  to  come.  But  in 
1826,  an  ingenious  barrister,  in  editing  a  new  edition  of  a 
law  treatise,^  appended  a  very  able  note  to  the  chapter  on 
marriage,  in  which  he  contended  that,  by  English  law,  the 
presence  of  a  Minister  in  Holy  Orders  was  absolutely  essential 
to  constitute  a  marriage.  The  speculation  remained  unheeded 
The  Queen  v.  in  practice  till  the  year  1842,  when,  a  man  named  Millis  being 

'^'^**'  ♦  26  Geo.  2,  c.  33.  12  Hagg.  C.  R.  54w 

:  Jacob*8  Ed.  of  Roper's  Law  of  Husband  and  Wife,  2  vol.  p.  445. 
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indicted  for  bigamy  at  the  Antrim  Assizes,  his  Counsel  took  1840. 
the  objection  that  the  first  marriage  was  void  ;  for  that  Millis, 
being  a  member  of  the  Church  of  England,  had  been  mar-  Madeaa  t. 
ried  in  Ireland  by  a  Dissenting  Minister,  viz.  by  a  Presby-  CrutaU. 
terian.  The  objection  was  solemnly  argued  before  the  Irish 
Court  of  Queen's  Bench,  when  two  judges  thought  the  first 
marriage  a  good  one,  and  the  other  two  thought  it  bad  ; 
but  in  order  to  pronounce  a  decision,  and  thus  to  allow  an 
appeal  to  the  House  of  Lords,  one  of  the  judges,  who  deemed 
the  marriage  good,  withdrew  his  opinion,  pro  Jbrmd^  and 
thus,  a  majority  of  the  judges  having  been  obtained,  the 
objection  prevailed,  and  the  prisoner  was  acquitted.  The 
appeal  to  the  House  of  Lords  having  been  lodged,  the  opi- 
nions of  the  English  judges  were  requested ;  and  they, 
after  considerable  fluctuation  in  the  minds  of  some  of  them, 
finally  gave  their  unanimous  opinion,  that,  by  the  Common 
L»aw  of  England,  a  marriage  was  not  full  and  complete 
unless  made  in  the  presence,  and  with  the  intervention,  of  a 
Minister  in  Holy  Orders.  But  as  the  learned  judges  were 
then  about  to  leave  London  for  their  circuits,  they  were  not 
able  to  write  out  the  reasons  of  their  judgment  seriaiim^  or 
to  notify  to  the  superior  tribunal  the  mode  in  which  their 
doubts  had  been  surmounted,  with  the  exception  of  Chief 
Justice  Tindal,  who,  in  delivering  the  joint  opinion,  sub- 
joined the  reasons  which  had  operated  on  his  own  mind. 

With  this  instruction,  the  case  came  on  for  argument  at 
the  bar  of  the  House  of  Lords,  and  it  may  safely  be  alleged 
that  no  case  of  modern  times  has  called  forth  a  similar  dis- 
play of  legal  acumen,  deep  research,  and  philosophical  argu- 
ment, both  at  the  Bar  and  on  the  Bench.  When  the  period 
arrived  for  giving  judgment,  Lords  Brougham,  Campbell, 
and  Denman  pronounced  most  elaborate  judgments  in  fa- 
vour of  the  marriage ;  Lords  Cottenham  and  Lyndhurst 
pronounced  equally  elaborate  judgments  against  it;  and 
Lord  Abinger  (the  only  other  law  lord  present)  voted  in 
conformity  with  the  opinions  of  the  English  judges.  These 
noble  lords  being  thus  equally  divided  in  opinion,  the  deci- 
sion of  the  House  of  Lords,  by  a  technical  rule,  was  held 
to  be  in  favour  of  the  Court  below,  and  that  Court,  as  has 
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1849.        already  been  shown^  had  only  come  to  any  conduaion  at  all 
Skpt.  21.      |jy  y^^y  q£  afrangeoient. 

Madean  v.  In  this  extraordinary  conflict  of  opinions,  it  would  be 
^^^'^^^^  extremely  unbecoming  in  an  inferior  tribunal  to  attempt  to 
hold  a  balance  between  such  distinguished  living  autho- 
rities, although  with  posterity  it  is  an  office  which  any 
Dupondius  may  assume  without  presumption.  But  on  read- 
ing the  admirable  judgments  of  Lords  Brougham  and  Camp- 
bell on  one  side,  and  of  Lords  Cottenham  and  Chief  Justice 
Tindal  on  the  other,  it  is  impossible  to  help  perceiving, 
amid  such  nicely->balanced  arguments,  that  a  sufficient  l^;al 
basis  existed  for  a  conclusion  on  either  side.  And  it  i% 
perhaps,  permissible  to  express  a  regret  that,  when  the 
Chancellor  and  Lord  Chief  Justice  felt  themselves  com* 
pelled,  by  the  rigour  of  their  logic,  to  adopt  a  principle 
which  they  recognized  with  regret,  and  the  mischief  of 
which  they  did  not  fail  to  acknowledge,  they  had  not  ad* 
▼erted  to  the  example  of  their  great  masters  in  law,  the 
classical  Roman  jurists,  whO|  when  they  found  that  propo* 
sitions  and  dkia  laid  down  in  early  times  led  to  concluskmi 
opposed  to  the  best  interests  of  the  Commonwealth,  vigors 
ously  appealed  to  the  fbundation  of  all  human  lawi*— ocnih 
mon  sense, — ^and  on  the  well-received  maxims,  vHUiatit 
causd  and  Jus  iingulare  ad  consequentia  nan  produoUur,  they 
rejected  the  consequences,  and  promulgated  a  rule  in  bar* 
mony  with  the  welfare  of  mankind. 

The  termination  of  the  case  in  the  House  of  Lords,  how- 
ever, in  the  manner  above  noted,— ^although  possibly  that 
noble  tribunal  may  still  consider  the  question  open,  if  it 
should  be  again  brought  before  them, — in  the  mean  time, 
and  for  all  inferior  Courts^  appears  to  impose  the  rule  as  to 
marriage  in  the  terms  laid  down  by  me  above.  It  should 
at  the  same  time  be  observed,  that  a  great  Ecclesiastical 
Judge,  Dr.  Lushington,  who  is  profoundly  versed  in  matri- 
monial law,  has  treated  the  decision  of  Queen  v.  Miilii  as 
if  the  law  deducible  from  that  case  was  not  yet  to  be  con- 
sidered thoroughly  established.* 

*  CatteraU  v.  CatteraU,  I  Robert.  304^     4  Notes  of  Ca.  28SL 
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Upon  this  rapid  review  of  the  authorities  as  to  the  state  1849. 
of  the  Comnaon  Law  at  the  present  day  on  the  question  of  Sett^SL 
marriage,  it  cannot  be  denied  that  the  rule  which  must  now  Madetm  v. 
be  considered  to  be  in  force  has  extremely  little  about  it  of  Ori»iMlL 
the  characteristics  which  ought  to  distinguish  a  law  that 
comes  home  so  closely  to  the  business  and  bosoms  of  man- 
kind. The  difficulty  of  applying  such  a  rule,  therefore,  to  Application 
India,  where  on  nearly  every  occasion  the  applicability  of  ^^.!^^  '*^  ^^ 
English  Law  in  all  its  terms  is  beset  with  thorns,  becomes 
consideraUy  enhanced.  As  a  general  principle,  it  may  be 
taken  that  the  British  in  India  are  all  deemed  to  have  an 
English  domicile.  The  authorities  for  this  position  are  col- 
lected in  Mr.  Jacob's  Note,  in  2  Ropery  p.  460 ;  and  in  the 
Supreme  Courts  of  this  country  the  doctrine  is  always 
acted  on.  By  the  rule  also  which  applies  to  Europeans 
visiting  the  factory  of  another  European  power,  in  which 
case  the  stranger  takes  his  legal  character  from  that  of  the 
power  to  which  the  factory  belongs,  or  by  the  more  general 
rule  which  prevails  amongst  European  nations  as  to  kx  loci^ 
the  English  law  generally  is  the  law  of  all  Europeans  who 
come  within  the  British  dominions  in  India.  But  with 
respect  to  the  introduction  of  English  Law  generally  into 
this  country, — the  time  when,  the  mode  how,  and  the  ex* 
tent  to  which,  it  has  been  imported,— -all  these  form  ques- 
tions of  the  greatest  legal  difficulty,  and  they  have  afforded 
subjects  of  continual  controversy  in  all  the  Courts  of  the 
Crown  since  their  first  establishment.  The  difficulty  has 
chiefly  arisen  from  the  anomalous  character  of  the  British 
settlements  in  the  East.  The  Common  Law  of  England 
lays  down  ample  rules  with  relation  to  factories  in  foreign 
countries,  to  plantations  in  uninhabited  countries,  to  cessions 
or  conquests  from  European  powers.  But  the  British  pos- 
sessions in  India  are  none  of  these,  but  an  Eastern  dmsely- 
peopled  empire,  subordinate  to  a  distant  Christian  power, 
and  accordingly  the  rules  derivable  from  relations  between 
the  metropolis  and  her  colonies,  or  even  from  the  inter- 
national law  of  Europe,  are  often  found  wholly  inapplicable 
to  this  new  great  fact  in  the  world's  history.  In  the  slow 
and  sometimes  imperceptible  process  by  which  the  British 


mr  SUPPLEMENT. 

I8ia  power  in  Indk  has  Jittmnefi  its  present  magmtude,  it  may 
^*"'^^*  be  obeenred  that  all  the  Tarioas  modes  by  which  a  fordgn 
Mimdmm  ▼.  coQDtry  becomes  predominant  abroad,  have  co-operated  to 
^^'^^  create  oar  present  empire ;  and  that  fiulories  permitted  by 
the  Mogul ;  settlements  conniyed  at  by  sobordinate  rulers; 
and  cessions  and  conquests  from  European  as  well  as  nati?e 
powers,  have  all  afforded  centres  from  which  British  domi- 
nion has  been  enabled  to  radiate.  Sudi  a  wonderful  pheno- 
menon as  this  state  of  circumstances  presents  could  of  course 
not  be  foreseen  by  legislation  ;  and  the  natural  result  has 
been,  as  in  all  cases  unprovided  for  by  law,  that  institutions 
sprung  up  and  became  established  as  they  were  severally 
called  for  by  the  exigencies  of  the  case.  It  is  the  business 
of  lawyers,  in  after-times  (and  their  industry  and  astute- 
ness can  never  be  more  beneficially  employed),  to  bring  all 
the  facts,  institutions,  and  regulations^  which  they  find  thus 
established,  within  the  domain  of  law  ;  and,  by  applying 
the  various  principles  which  they  find  scattered  through 
their  jurisprudence,  to  place  on  a  legal  basis  all  sudi  as  they 
ascertain  to  have  been  demanded  by  necessity,  and  to  be 
warranted  by  reason.  The  broad  fact,  with  respect  to  Eng- 
lish law  at  the  present  day,  is,  that  however  variously  intro- 
duced  into  India,  and  at  whatever  periods,  it  is  now  the 
dominant  law  throughout  the  British  possessions  for  all  those 
inhabitants  who  belong  to  the  European  family  of  nations. 
For  reasons  which  I  have  given  at  length  in  the  case  of 
Perozehoye*  (printed  in  Mr.  Morley's  Digest),  as  to  the 
European  character  of  the  doctrine  of  Lex  Loci^  1  feel  com* 
pelled  to  state  the  proposition  in  the  above  qualified  form. 
Extent    to      But  the  next  step  of  the  reasoning,  as  to  the  extaat  to 

which  the  Eng-  which  the  Enelish  law  has  been  introduced  into  India,  is 

iish     Ibw    h&8 

been    intro-     ^^^  point  on  which  the  judgment  in  the  present  case  must 

duced  there,  depend.  The  rule  on  this  subject  is  afforded  by  the  doc- 
trine of  the  Common  Law  with  respect  to  colonies,  which, 
though  not  strictly  analogous,  is  more  in  point  than  any  of 
the  other  rules  in  our  law  books.    The  rule  in  such  case  is» 


*  Perozdnn/e  v.  Ardaseer  CStrteijeei  Sir  T.  B.  Perry's  Notes,  Cs.10; 
2  Morley*8  Digest  (App.),  p.  335. 
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that  although  colonists  take  the  law  of  England  with  them        1849. 
to  their  new  home,  they  only  take  so  much  of  it  as  is  appli*      Sift.  21. 
cable  to  their  situation  and  condition.     In  many  cases  no     Madean  r. 
question  will  arise  as  to  the  inapplicability  of  several  provi*       CriMUdL 
sions  of  English  law,  which  are  clearly  seen  to  be  merely 
municipal ;    but  whenever  a  question  does  spring  up,  it. 
must  be  decided,  like  other  disputed  points  of  law,  in  the 
Law  Courts  of  the  country.     Blackstone  lays  down  the  rule 
very  authoritatively  on  this  subject :  <^  What  shall  be  ad* 
mitted  and  what  rejected,  at  what  times,  and  under  what 
restrictions,  must,  in  case  of  dispute,  be  decided  in  the  first 
instance  by  their  (the  colonists')  own  provincial  judicature, 
subject  to  the  revision  and  control  of  the  King  in  Coun- 
cil."* 

Nor,  with  all  the  sarcasms  which  in  later  days  have  been 
thrown  (and  in  one  sense  justly  thrown)  on  what  is  called 
Judge-made  Law,  can  it,  I  think,  be  denied,  that  within 
these  limits  the  discretionary  power  here  adverted  to,  when 
exercised  under  the  checks  of  public  opinion,  mature  delibe- 
ration, an  independent  highly  educated  profession,  and  a 
conscientious  desire  on  the  part  of  experienced  men  to 
educe  the  rule  of  law  most  consonant  with  the  welfare 
of  society,  is  the  true  source  from  which  the  better  as  well 
as  the  greater  part  of  English  law  has  proceeded. 

This  rule  has  been  continually  and  necessarily  acted  upon 
by  the  Judges  in  India  since  the  first  establishment  of  the 
Crown  Courts ;  and  with  the  fluctuation  of  opinion  which 
was  necessarily  to  be  expected,  and  which  it  is  indeed 
desirable  should  exist,  whilst  the  slow  process  of  argument 
tadon  founded  on  wide  views  of  facts  is  going  on,  the  Indian 
law  books  will  be  found  full  of  reports  in  which  judicial 
determinations  have  been  obtained  as  to  the  applicability  or 
otherwise  of  numerous  portions  of  the  English  laws  to  India. 
But  more  recently  the  same  question  has  been  raised  in  the 
highest  tribunals  in  England,  and  the  Profession  in  India 
has  the  satisfaction  now  of  knowing  that  they  are  proceed- 
ing on  sound  doctrine  when  they  seek  to  apply  the  rule  in 
question. 

*   I  Comm.  Introd.»  sect.  4,  106. 
VOL.  VII.  d 


ynfer  to  eke  it  is  ks  cngisil  kagaa^*  and  not  in  tbe 
UciB  traMkticB  vhick  w»  «cd  M  tile  Lard%  adwUdil 
beUevc  mdmt  to  WiOuos.  KiD|(  EdMmd's  Law^f  wkidi 
djrtcs  Iran  A.D.  910,  m  m  ki&om% :  «<  JEc  ^am  p|zaB 
fceal  marfje-ppeofr  beoo  mih  pihce  fe  foeal  nub 
Ijohef  biecpm;^  beofia  j^fooniiuije  jjebefuan  m  ealfie 
jefa  nb  pilneffe.**  Tbe  word-for-word  trwithrtioo  of windi 
U,  •*  At  the  giving  (betrothal)  thaD  a  Bfaas-prieit  be.  WiA 
right  (dejwre)  he  shall  widi  Goif  s  ble«i|^  their  «iiioD  fauid 
hi  all  foond  fbhieab** 

Now  on  giTing  the  fiillest  effect  to  the  words  of  diis  Law, 
and  holding,  as  has  been  done,  that  thej  are  oompuliorf, 
and  not  directorfy  it  is  erident  that  the  state  of  drciun* 
stances  to  which  they  apply  is  that  where  a  Mass-priest  is 
available  to  any  couple  minding  to  be  married^ — to  the 
condition,  in  fact,  of  Christendom  at  the  period  when  the 
Law  was  passed.    And  so,  when  the  Reformation  occurred 


*  I  Moo.  Ind.  App.  270.  f  Aacieiit  Laws,  p.  109. 
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in  England,  and  when,  by  some  process  not  explained,  but  1849 
the  difficulty  as  to  which  has  been  pointed  out  by  Lord  Stir.  2I> 
Campbell,  the  Law  was  changed,  and  a  Deacon  in  Holy  Madean  r. 
Orders  was  substituted  for  a  Mass-priest^  the  Law  was  com-  Crista^. 
pletely  suitable  to  every  portion  of  the  realm  where  the 
Church  of  England  was  established.  But  to  countries  where 
the  Common  Law  extended,  yet  in  which  there  was  no 
Church  establishment,  or  parochial  divisions,  the  Law  in  its 
terms  was  never  capable  of  being  applied ;  and  therefore  it 
results  clearly,  that  that  portion  of  the  Law  requiring  the 
presence  of  a  Minister  was  wholly  local  in  its  character,  and 
a  mere  municipal  regulation.  This  argument  is  completely 
confirmed  by  a  consideration  of  the  Council  of  Trent.  That 
Council,  for  the  same  reason  no  doubt  as  actuated  the 
Anglo-Saxon  monarch,  viz.,  for  the  purpose  of  preventing 
clandestine  marriages,  and  for  securing  the  testimony  of  the 
most  revered  functionaries  in  society,  required  the  presence 
of  the  Parish  Priest  (parochus)  at  the  celebration  of  a  mar* 
riage.  But  the  Council  has  always  been  held  to  be  of  local 
application  only,  exactly  like  the  English  Marriage  Act  of 
1754. 

It  may  be  said,  however,  that  at  the  first  establishment  of 
English  Law  in  India  the  rule  imposed  by  King  Edmund^ 
as  modified  at  the  Reformation,  was  capable  of  being  com- 
plied with  in  terms.  This,  however,  is  completely  contra^ 
dieted  by  history.  The  first  establishment  of  the  English  in 
India  was  at  this  very  place,  Surat,  and  dates  from  the  year 
1611,  and  previous  to  that  time  we  had  establishments  in 
Sumatra,  and  in  Java,  as  well  as  in  other  of  the  southern 
islands.  In  a  very  few  years  our  settlements  extended  them- 
selves to  Ahmedabad,  Gogo,  Cambay,  and  Broach.  Facto- 
ries were  stationed  on  different  parts  of  the  Coromandel 
Coast,  and  presidencies  created  at  several  different  parts  of 
the  East,  which  were  all  made  subordinate  to  the  chief  set- 
tlement at  Surat*  But  it  was  not  till  near  a  century  later 
that  any  provision  was  made  for  Chaplains,  and  even  then 
in  the  most  modest  proportion ;  and  up  to  living  memory> 

*  1  MiU*8Hist.  Brit.  India,  b.  i.,  e.  i. 
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184a         I  believe,  the  namber  of  chaplains  aarigned  to  thisprai- 
'"•     '      dency,' which  contains  many  milliona  of  inhabitants,  wm 
Madttm  T.    only  three.   The  state  of  the  inhabitantay  therefore,  on  Pit- 
^*'****       cairn's  Island,  who  were  desirous  of  entering  into  holy  wed- 
lock, was  not  more  forlorn  or  more  a  case  €i^  necessity  tlwi 
that  of  the  English  in  India  daring  the  first  century  of  their 
settlement. 

Neither  can  it  be  alleged  that  in  those  times  it  was  the 
policy  or  practice  to*encourage  celibacy.  On  the  contrary, 
Mr.  Ovington,  the  chaplain  to  the  ship-of-war  which  cod- 
▼eyed  to  India  the  intelligence  of  the  accession  of  Williara  of 
Orange,  informs  us  that  it  was  the  poHcy  of  the  East-India 
Company  to  encourage  marriages  at  their  difierent  factories; 
and  he  gives  rather  a  piquant  account  of  the  ship*loads  of 
young  ladies  who  came  out  to  India  accordingly,  and  of  die 
various  hazards  which  beset  them  during  the  voyage. 

This  being  the  state  of  facts  as  to  our  early  settlements  in 
India,  the  practice  which  has  existed  so  far  back  as  anj 
trace  can  be  discovered  has  been  to  celebrate  marriages,  in 
the  absence  of  a  clergyman,  in  as  solemn  a  manner  as  the 
nature  of  the  case  permitted.  Every  European  in  India, 
who  has  been  any  time  in  the  country,  is  able  to  enumerate 
many  of  his  friends,  amongst  whom,  or  amongst  whose  con- 
nections, such  marriages  have  taken  place ;  and  if,  for  the 
reasoning  suggested,  the  presence  of  a  Minister  in  Deacon's 
Orders  is  an  institution  local  in  its  nature,  and  having  refer- 
ence only  to  countries  such  as  England  and  Ireland,  where 
the  Church  of  England  is  established  by  Law,  it  follows 
that  the  Common  Law  of  England  introduced  into  India 
accords  with  the  rule  which  both  the  Civil  and  Common 
Law  would  pronounce,  as  well  as  with  the  dictates  of  rea- 
son which  a  dispassionate  view  of  the  subject  seems  to  sug* 
gest.  It  need  only  be  added,  that  if  the  Common  Law  was 
thus  introduced  with  the  quali6cation  here  mentioned,  then, 
as  there  has  been  no  alteration  of  the  Law  by  statutory  pro- 
vision since,  the  Common  Law  remains  entire  as  it  was  first 
established  in  the  country. 

And  to  prevent  any  misconception  which  might  arise  as 
to  the  period  when  English  law  was  introduced  on  this  side 
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of  India,  I  will  point  out  that^  as  to  Europeans,  the  period        184<9. 
in  question  cannot  be  placed  at  a  later  period  than  the  year      ^'"'  ^*' 
1661,  when  Charles  2  granted  the  island  of  Bombay  to  the     Madeany 
Company,  and  empowered  them  to  make  acquisitions  of       *'"««««• 
other  territories,  and  govern  them  all  by  laws  '*  consonant  to 
reason^  and  not  repugnant  or  contrary,  but  as  near  as  may 
be  agreeable,  to  the  laws  of  this  our  realm  of  England." 

The  question  has  been  hitherto  viewed,  however,  in  a 
much  more  limited  sense  than  belongs  to  it;  and  solely 
with  reference  to  British  subjects,  who  may  be  sojourners 
for  a  brief  period  within  the  Company's  dominions  in  India. 
But  the  Common  Law  of  England  applicable  in  India  is 
called  upon  for  a  rule  of  much  wider  scope.  The  general 
Marriage  Law  is  not  a  personal  law,  in  the  sense  in  which 
the  later  civilians  use  the  term,  and  in  the  sense  in  which 
the  Marriage  Law  relating  to  members  of  the  Royal  Family 
has  lately  been  construed.  The  provisions,  therefore,  which 
the  English  law  prescribes  for  the  celebration  of  a  marriage, 
do  not  follow  the  person  into  whatever  country  he  may  go, 
but  he  is  at  liberty  to  enter  into  the  contract  according  to 
the  law  of  the  country  where  he  may  happen  to  be.  On 
this  principle,  which  belongs  to  universal  jurisprudence, 
European  Protestants,  to  whatever  country  they  may  belong, 
who  find  themselves  in  British  India,  are  entitled,  in  respect 
of  the  comity  between  nations,  to  ask  for  the  legal  sanction 
of  the  country  to  the  matrimonial  engagements  which  they 
may  wish  to  form.  But  it  is  not  only  in  respect  of  Euro- 
pean or  American  foreigners  that  this  claim  arises.  There 
are,  perhaps,  hundreds  of  thousands  of  Protestant  Christians 
in  different  parts  of  India  who  are  subject  to  our  law.  By 
acquisitions  of  various  kinds,  the  settlements  of  the  Pro- 
testant Dutch  and  Danes  have  come  into  pur  hands.  The 
Missionary  Schwartz  made  converts  to  the  Confession  of 
Augsburg  by  thousands  in  the  south  of  India,  and  our  mis- 
sionaries in  other  parts  of  the  empire,  though  not,  perhaps, 
equally  successful,  have  nevertheless  congregated  large  cir- 
cles of  native  converts  around  them.  With  respect  to  all 
these  widely-extended  classes,  neither  religious  belief,  nor 
their  national  jurisprudence,  nor  the  regulations  of  the  Eng- 
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to  Militate  againrt  the  above 
It  m  fiiMiliil  •■  the  proviao  In  the  56  Geo.  3, 
c  M,  which  was  a  dedanlnffj  Ad  wdMmg  to  marriages  by 
Frcibjteria  Miniitcrt.  For  it  any  be  centended  that  the 
dfect  of  that  proiiao  is  to  fender  all  ancfa  aurrii^esy  except 
when  pcrlbnned  in  the  wmj  pointed  oat  hj  the  Statote^ 
illegal  in  fntore.  But  on  looking  at  the  atndioas  way  m 
which  the  L^;idjtnre,  both  in  this  Statnte  and  in  aU  other 
Statotes  relatiDg  to  marriages  bejond  the  seas,  has  abstained 
from  pasnng  more  than  a  dedaratory  Statnte  ;— on  attoid- 
ing  to  the  accorate  definition  by  Lord  Campbell,  in  the 
House  of  Lords,  as  to  the  purport  of  a  dedaratory  Statute, 
that  it  is  a  positive  annooncement  by  the  Legislature  that 
the  law  (so)  declared  existed  before  the  passing  of  the  Sta- 
tute ;— and  on  adverting  to  the  occasion  which  produced 
this  speda)  legislation ;  I  am  convinced  that  the  sound  con* 
struction  to  be  given  to  this  proviso  is,  that  it  contains  no 
new  enactment  as  to  the  general  law,  but  spedal  directions 
only  as  to  Presbyterian  Ministers,  the  breach  of  which 
would  be  no  doubt  penal,  but  which,  as  in  the  case  of  other 
directory  provisions  in  the  Marriage  Act,  might  not  make 
the  marriage  so  performed  wholly  invalid. 
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9tetogam$  arourt  of  €antnbutp. 

July  18,  1837. 

Lopes  v.  Hartlby.  —  The  deceased,  Dionysio  Pedro  Where  ad- 
Lopes,  died  in  1827,  intestate,  leaving  a  widow  and  chil-  ^e  *  effwt?  of 
dren  domiciled  and  resident  in  Portugal.  In  1818,  a  suit  an  intestate  had 
had  commenced  between  Mr.  De  Tastet  and  the  deceased  ^n^ptedto 
(resident  at  Lisbon),  in  the  Court  of  Chancery,  which  con-  mited  to  pro- 
tinned  at  his  death.  In  1828,  administration  of  the  de«  q^^^*  '°u 
ceased's  effects  in  England  was  granted  to  Mr.  Jas.  Hartley  widowandchil- 
(who  had  carried  on  the  suit  as  his  solicitor),  limited  to  sub-  *[*"  0"  ^^^ 
stantiating  the  proceedings  in  Chancery.  In  the  first  in-  vested,  and 
stance,  Mr.  Hartley  had  obtained  a  general  grant,  as  a  credi*  ^^^,  ^^^  do- 
tor,  against  which  a  caveat  was  entered  by  another  creditor,  ndent  abroad) 
and  the  grant  was  called  in  and  rescinded,  and  a  h'mited  ^^ng  cited  by 
grant  substituted,  the  widow  and  children  (in  whom  the  i2)yS  ^Ex-  * 
whole  interest  in  the  property  vested)  being  cited  (not  per-  change  and  not 
sonally,  but  by  notice  on  the  Royal  Exchange),  and  not  (5hS"'J5i'  m!! 
appearing.  In  November,  1836,  the  widow,  having  acd-  plication  of  the 
dentally  put  into  an  English  port,  applied  to  this  Court  to  yjjjl^'itert^ 
call  in  the  administration  granted  to  Mr.  Hartley,  and  to  presenting  that 
decree  a  general  administration  to  her  attorney.  Jmonmt  o?h*° 

Dr,  PhiUimorey  for  the  Administrator. — The  Court  can-  rights,  refused 
not,  afler  a  lapse  of  eight  years,  allow  a  party  to  call  in  the  ^  "▼ol'e  the 
limited  administration  granted  for  the  purposes  of  the  suit,  A»nnifiiiT 
and  claim  a  general  grant,  which  would  nullify  past  acts. 

Dr.  Lushingtonf  contriu — This  administration  was  granted 
without  any  actual  notice  to  the  parties  ultimately  interested 
in  the  property,  the  widow  and  children,  who  were  resi- 
dent and  domiciled  abroad,  out  of  the  jurisdiction  of  the 
Court,  inopes  consUii,  and  not  aware  of  their  interest  in  the 
matter.  There  was  ample  time  for  notice  to  Mrs.  Lopes, 
but  nothing  appears  to  have  been  done.  It  is  competent  to 
the  Court,  upon  adequate  cause  shown,  to  revoke  a  general 
grant  of  administration,  and  cijortiori  a  limited  grant.  We 
are  dealing  with  foreigners,  and  with  the  property  of 
foreigners.     See  the  consequences  if  the  Court  refused  to 
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1837.        revoke  a  grant  of  this  kind.    Suppoee  there  had  been  a  gene- 
JuLTja      j.^  g,.jyjj^  ^^  ^  creditor  for  a  debt  of  £50,  and  under  that 

Lopet  v.  grants  by  a  proceeding  in  Chancery*  he  gets  the  control  and 
Hartkif.  management  of  the  whole  property.  In  such  a  case  is  the 
grant  irrevocable  ?  The  Court  has  the  power  to  revoke  an 
administration  of  this  kind.  Re  Jenkins,*  The  only  ques- 
tion is  whether^  under  the  circumstances  of  this  case,  the 
Court  will  exercise  its  discretion,  and,  revoking  the  limited 
administration^  make  a  general  grant  to  the  party  entitled 
to  the  property.  No  injury  to  Mr.  Hartley  b  suggested,  and 
none  can  arise,  from  granting  the  application,  which  can  pre- 
judice no  just  right  or  claim ;  whereas,  with  respect  to  Mrs. 
Lopes,  her  whole  property  in  this  country  is  now  under  the 
control  of  a  person  who,  being  both  administrator  and  soli* 
citor,  has  an  interest  adverse  to  hers,  it  being  his  interest  to 
increase  litigation  and  to  protract  the  suit* 

JoDQMvin'*  Sir  H.  Jbnnbr. 

Although  the  Court  has  power  to  revoke  an  admi- 
nistration,  I  do  not  consider  that  it  should  do  so  where  there 
was  no  misrepresentation  in  the  first  instance  in  obtaining  a 
limitedi  grant.  If  parties  are  to  run  the  risk  of  such  admi- 
nistration being  revoked,  great  mischifff  and  danger  would 
ensue.  In  the  case  cited,  the  administration  was  revoked  on 
the  ground  that  all  parties  entitled  had  not  been  cited.  I 
am  unwilling  to  revoke  an  administration  which  has  been  so 
long  out.  I  do  not  see  why  the  widow  and  children  could 
not  have  come  in  and  sought  a  revocation  of  the  grant  be- 
tween 1828  and  18S6.  If  I  am  called  upon  to  determine 
the  point,  I  should  feel  some  difficulty  in  revoking  this  ad- 
ministration, though  I  may  see  reasons  in  this  particular 
case  why  it  should  be  revoked.    It  had  better  stand  over. 


1838.  "^HE  Court  ultimately  rejected  the  petition  of  the  widow, 

July  3.  and  confirmed  the  limited  administration,  making  no  order 

as  to  costs 

*  3  PhilL  33. 
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Skuptemt  Court  of  gluHiraturr,  ISomtap* 

August  14,  1849. 

The  "  Lord  Dufferin  "  (Clark). — Causey  by  Act  on      Salvage.  — 

Petition. — This  was  an  action  to  recover  a  salvage  rerounera-  '^*"*^®*'      P^ 

tion,  by  Lieutenant  Rennie^  the  Commander^  the  owners  Services    ren- 

(the  East-India  Company),  the  officers  and  crew,  of  the  ^*^®^  ^  *  P'l' 

,  vate  nieTCliaDt" 

steam-ship  Feroze,  for  services  rendered  to  the  ship  Lord  veasel  bj  offi- 
Bufftrin  and  her  cargo,  value  together  about  £25,000.  This  ^"  beloDging 
vessel  sailed  from  the  port  of  Bombay  on  the  20th  June,  1849,  time  service  of 

bound  for  Liverpool.     Early  on  the  following  mominiTf  the  ^®  East- India 
1^      •    .       .    .  /   *  «       »     ,     ,  ,  Company,  in  a 

weather  being  boisterous,  she  bore  up  for  the  harbour,  and  vessel  the  pro- 
came  to  anchor  on  the  Middle  Ground.     On  the  23rd,  she  P^'J?  ^^    ^^ 

again  weighed  and  put  to  sea,  the  weather  very  threatening,  ment.  The 

the  wind  squally  from  the  S.W.,  when  a  heavy  sea  struck  the  conwderations 
ship  violently,  carrying  away  the  rudder.     Those  on  board  ^ms  on  the 
let  go  their  best  bower  anchor  in  seven  fathoms  water,  where  pvt  of  the  Go- 
they  remained  during  the  night,  the  sea  making  a  constant  assisting    Bri- 
breach  through  the  stem,  there  being  four  feet  water  in  the  fish  commerce 
hold.   The  vessel  drifted  so  much  during  the  night,  that,  at  JJ  the'sSe  "of 
daybreak  of  the  24th,  she  was  within  three-quarters  of  a  mile  remuneration 
of  the  Island  of  Kenery,  and  for  safety,  they  slipped  and  made  ^^  ^  J?^^f^ 
sail.    Finding  they  were  drifting  on  the  Tull  Reef,  they  let  ing    such    as- 
go  the  starboard  anchor  in  5J  fathoms  water.    In  the  after-  •****'**'®' 
noon,  a  heavy  sea  struck  the  ship,  and  filled  the  cabin  with 
water.    During  the  night,  the  weather  moderated,  and  in  the 
morning  of  the  25th,  the  East-India  Company's  steam-frigate 
Feroze  came  up,  and  towed  the  Lord  Dufferin  as  far  as  the 
outer  Light-ship,  where  she  anchored. 

A  tender  of  Rs.  5,000  was  made  and  refused. 

Sir  T.  Erskine  Perrt,  C.J.  Jodomikt. 

This  is  a  case  of  salvage  claimed  against  the  ship 
Lord  Dufferin  on  the  part  of  several  of  the  officers  of  the 
Eastrlndia  Company,  and  we  intimated  that  it  appeared  to 
us,  on  facts  which  seemed  to  be  undisputed,  that  the  service 
performed  in  this  case  was  a  salvage  service*      Without 

VOL.  VII.  e 
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tt>  a  liiip  wL  MM  whidi  is  in 

that  IB  aQ  baaan  probabOitj  she 


Dmfhm  was  in 


wind  of  the  mon- 
all  rendered  ithigfalj 
die  Fermse  made  its 
dbe  coold  kave  got  owt  of  bcr  postion  withoat 
tiie  lamnncr  of  Mcam,  aid  k  k  not  at  all  nnHkd  j  that  if 
tlie  itrong  gnstr  wcatiier,  which  ollen  occnrs  at  that  season 
of  the  jcar,  had  coaoe  on»  die  woold  not  haTO  been  able  to 
ride  out  another  flood-tide.  AH  these  chmmstanoes  consti* 
tote  the  aerrice  which  waa  rendered  a  salvage  aenrice ;  nor 
does  it,  I  think*  detract  firom  the  dwracter  of  the  seryioe, 
tint,  in  the  weather  which  £d  actnallj  occur,  and  by  the 
^  means  which  the  captain  was  in  the  act  of  taking  for  pro- 

cnrii^  assislance  firam  the  diorev  he  in  aD  probabili^  would 
luiTe  been  able  to  get  hn  Teasel  off  at  a  comparatiTely  small 
expense.  Sodi  considerations  maj  affectthe  quantum  of  the 
amount  to  be  paid  as  salvage,  but  thej  do  not  alter  the 
nature  of  the  service  rendered,  which  is  to  be  determined,  I 
conceive,  by  the  actual  danger  at  the  moment  of  rendering 
it,  and  not  by  subsequent  events,  which  no  otie  was  capable 
of  foreseeing.  This  being  so,  the  main  question  is,  whether 
the  sum  of  Rs.  5,000,  which  has  been  tendered,  is  a  suffi- 
cient remuneration  for  the  salvors. 
ConflideratioDS  To  determine  this  question,  it  is  important  to  ascertain 
cUums  bv  G^  ^^^  ^®  salvors  are  who  are  claiming,  for  this  fact  does  not 
remmeDt.  appear  very  clear  in  the  meagre  pleadings  of  this  case ; 
although,  owing  to  inquiries  put  by  the  Counsel  for  the  ship 
and  by  certain  minute  facts  in  the  case,  I  think  a  very  satis- 
factory conclusion  upon  it  may  be  arrived  at.  At  the  first 
view  of  this  case  it  certainly  would  appear  that  the  present 
claim  was  preferred  by  the  Government  of  the  country ;  and 
if  this  were  the  case,  a  number  of  considerations  would  have 
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to  be  carefully  weighed,  which  have  never^  to  my  know-        1849. 
ledge,  been  discussed  in  a  Court  of  Justice.     For,  although      ^^°' 
we  see  cases  in  the  Books  where  the  Lords  Commissioners  Lord  Dufferin. 
of  the  Admiralty  have  preferred  claims  incidentally  for 
reimbursements  to   Government  ships  whose  crews    had 
earned  salvage,  there  is  no  case,  that  I  am  aware  of,  in 
which  the  Queen's  Government,  having  determined  to  assist 
a  merchantman  in  distress,  have  subsequently  brought  their 
demands  into  a  Court  of  Justice  for  salvage  reward.  When* 
ever  such  a  case  does  occur^  it  will  probably  be  held,  that 
the  Government  are  entitled  to  claim  salvage,  though  if  an 
act  of  salvage  be  an  act  of  Government,  there  is  some  diffi* 
cnlty  in  understanding  how  it  would  form  the  basis  of  a 
civil  contract, — which  seems  to  be  the  true  foundation  of  a 
salvage  claim, — or  what  reciprocity  there  would  be,  so  as  to 
give  the  merchant  a  cross  action  against  the  Government  if 
the  salvage  was  negligently  performed.    But  however  this 
be,  if  the  legal  right  were  held  to  exist,  undoubtedly  a 
variety  of  topics  would  occur^  which,  although  more  fitting 
for  discussion  in  the  Cabinet  or  the  Legislature,  would  also 
be  perfectly  legitimate  in  a  Court  of  Justiccy  in  order  to  de- 
termine the  amount  of  damages  which  a  Jury  or  other  com- 
petent tribunal  ought  to  give.     For  it  is  impossible  to  avoid 
observing,  that  there  are  various  marked  distinctions  be- 
tween a  Government  and  a  private  salvor.  The  latter  builds 
and  maintains  his  ship  and  crew  solely  for  purposes  of  pro- 
fit ;  he  is  seeking  it  eagerly  in  every  part  of  the  world ; 
time  to  him  is  money,  and  he  has  no  interest  or  concern  in 
the  successful  ventures  of  his  neighbour.    But  the  public 
ships  of  a  Government  are  not  kept  for  profit  at  all,  but 
entirely  for  the  public  service.     In  peace  they  have  scarcely 
any  duties  to  perform  but  the  protection  of  commerce,  and 
when  they  are  not  performing  these  duties,   they  are  often 
lying  idle  in  harbour,  with  powerful  crews,  ample  equip- 
ments, and  actually  doing  nothing.    Moreover,  the  private 
salvor  has  no  large  and  abiding  interest  to  protect  the  com- 
merce of  a  particular  port ;  he  happens  to  be  there  for  the 
nonce,  and  it  is  wholly  indifferent  to  him,  except  so  far  as 
his  individual  interests  are  concerned,  that  large,  generous 
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apeoaDj  a  British  Gofciimicpt,  has  aach 
it  waot/L  Ibrabl J  ;  and  in  ererj  British 
in  the  wcrid,  I  will  not  acmple  to  aa  j,  that  the 
far;g«t  protection  and  ■■iitincg  to  Britidi  ooaunerce  whidi 
CBi  be  aUvded  bj  the  Guicinmcnt,  withoat  disparagement 
to  other  pnblic  dnties^  is  regaided  as  among  its  paramoont 
obligationB^  And  I  was  rather  sorprised,  I  oonfe»,  to  hear 
in  this  Conrt  the  hght,  not  to  say  contemptoons,  tone^  with 
whidi  **  cotton  balet*  were  spoken  of.  It  appears  to  me 
that  the  interests  of  oooHncree,  snch  as  I  hare  been  refening 
tD,  should  always  be  kept  broadly  in  view  by  Civil  Courts 
of  Jiutioe  ;  and  if  on  the  higfaest  tribonal  of  the  Idngdom  a 
wooipack  was  placed  to  remind  Uie  anthorities  of  the  great 
staple  of  the  coontry,  so  a  Maritime  Court,  sitting  in  domi- 
nions won  by  the  energy  and  enterprise  of  a  Company  of 
llertfaants  trading  to  the  East  Indies^  dicmld  not  be  slow  to 
recognise,  that  one  of  its  moot  important  offices  is  the  pro- 
tection  of  British  trade. 

But  it  does  not  appear  to  me,  that  in  iatct  tht  Government 
have  preferred  a  distinct  claim  for  salvage  remuneration ; 
and  although  the  Act  on  Petition  professes  to  be  made  ^  for 
Lieut.  Rennie,  the  officer  commanding,  for  the  East-India 
Company^  the  owners,  and  for  the  officers  and  crew,  of  the 
steam-ship  FeroKe/*  stiU  I  think  that  the  true  conclusion 
which  18  to  be  drawn  from  all  the  facts  of  the  case  is,  that 
the  Government  have  no  further  interposed  than  to  allow 
Lieut.  Rennie  to  use  their  name,  in  order  to  enable  him  to 
make  the  best  of  it  he  can  for  his  own  purposes.  And  I 
found  this  opinion  on  the  three  following  considerations, 
which  are  corroborative  of  the  conclusions  1  draw  in  my 
own  mind,  as  to  the  enlarged  view  of  policy  entertained 
by  the  Bombay  Government.  1st.  The  Government,  acting 
through  its  Military  Department,  sent  in  its  charge  for  the 
expenditure  of  coals,  &c.,  in  the  two  steamers  employed, 
and  made  no  mention  of  any  other  demand.  2nd.  The  Go- 
vernment have  not  preferred  any  distinct  claim  as  to  the 
amount  to  which  they  may  be  entitled  in  respect  of  a  per- 
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centage  as  interest  on  the  valuable  Government  property        181(9. 
employed  in  the  salvage,  which  is  a  very  different  matter       Auo^li. 
from  the  claim  made  by  Lieut.  Rennie  for  his  personal  ser-  Lord  Duff^in, 
vices.    Srd.  In  the  nominal  Rule  which  the  claimants  were 
called  upon  to  make,  only  the  names  of  Lieut.  Reimie  and 
the  officers  of  the  Feroze  and  of  the  pilots  appear.     The 
only  visible  intervention  of  the  Government,  therefore^  in 
this  case,  is  traceable  in  the  allegation  (not  on  oath)  of  the 
Act  on  Petition,  that  the  claim  is  made  on  behalf  of  Govern- 
ment, as  well  as  on  behalf  of  Lieut.  Rennie  :  which  allega- 
tion is  explicable  on  the  suggestions  before  made. 

But  supposing  that  I  am  altogether  wrong  in  the  conclu- 
sion of  fact  which  I  have  drawn,  and  that  the  Government 
of  Bombay  do  not  take  those  views  of  policy  which  I  sup- 
pose to  actuate  them,  as  to  the  duties  of  protecting  British 
commerce  when  in  distress,  and  within  reach  of  Government 
assistance,  and  that  they  are  preferring  this  claim  in  order 
to  get  as  much  remuneration  for  their  services  as  the  law 
awards ;  and  supposing  also  that  I  am  wrong  in  my  legal 
doubts,  whether  a  Government  ship,  lying  idle  in  harbour, 
is  entitled  to  remuneration  for  salvage  on  the  same  scale  as 
the  ship  of  a  merchant,  who  is  seeking  only  his  own  private 
emolument  (on  which  point  Sir  John  NichoU's  observations, 
in  Ike  **  Cliflonf**  support  my  views) ;  still  both  these  errors, 
if  they  be  such,  are  innocuous  on  this  inquiry ;  for  I  cannot 
possibly  see  how,  in  any  view  of  the  case,  the  claim  of  the 
Government,  as  salvors,  can  be  placed  higher  than  that  of 
private  salvors. 

The  harbour  of  Bombay  is  beset  with  many  dangers  in 
the  south-west  monsoon  ;  if  a  ship  once  gets  to  the  north- 
ward of  the  harbour,  the  road  back  is  difficult;  to  the 
southward  there  is  a  lee  shore,  and  at  the  entrance  of  the 
harbour  much  foul  ground*  Occasions  will,  therefore,  fre- 
quently arise  for  assistance  to  merchant- vessels  making  for 
the  port  at  this  period  of  the  year.  But  if  Government 
enter  the  field  as  a  salvage  company,  it  must  be  admitted, 
they  will  have  great  advantage  over  private  salvors.  Several 
Government  establishments,— such  as  the  Light-house,  the 

*  3  Hagg.  A.  R.  181. 


18ia  Wat  Scnriee,  fev-^De  kept  iqp  §ar  other  p«blic  parpoaei^ 
^'^  ^  tiiroagh  wlndi  fitiMiihimiiU  inlbniijtioii  of  what  is  occur* 
ring  in  the  ofiog  will  readi  the  Goremneiit  more  speedily 
than  the  cars  of  prirate  shipowners  ;  and  in  time  of  pesce, 
large  tteamersy  rcadj  for  sea  at  a  few  hoars*  notice,  will 
■snally  be  arailable  for  any  alrage  purpose^  without  detri- 
ment to  the  poblic  interest. 

When  a  mirage  daim  is  made  by  Government  under 
•och  drcnmstanoes,  the  inquiry  naturally  will  arise  as  to 
what  a  private  salvor  would  have  done  the  work  for,  if  he 
had  been  enaUed  to  make  a  lair  start  in  the  race;  and 
as  it  is  proved  to  me  satisfactorily  diat  a  private  steam 
company  would  have  been  glad  to  undertake,  and  well  able 
to  perform,  the  service  in  question  for  Rs.  4^000  or  Rs.5,000y 
it  appears  to  me  to  be  impossible  to  award  a  larger  sum 
to  the  present  claimants,  whoever  they  may  be. 

The  claim  for  salvage  in  this  case  is  referrible  entirely  to 
the  state  of  danger  from  which  the  Lord  Dt^ferim  was  res- 
cued, and  the  steam-engine  and  the  coals  were  in  fact  the 
true  salvors ;  of  personal  risk,  or  any  eztracvdinary  labour 
and  naval  skill,  on  the  part  of  Lieut.  Roinie  and  his  officers, 
I  see  no  indication ;  and  the  few  hours  employed  in  the  trip 
to  the  Ijord  Duffain  do  not  appear  to  me  to  differ,  so  £ur  as 
the  equipage  of  the  Feroze  is  concerned,  from  any  similar 
amount  of  steaming  about  the  harbour  at  that  period  of  the 
year.  But  Lieut.  Rennie's  claim  is  based  by  his  Counsel  on 
the  responsibility  which  he  encountered  in  employing  a 
Government  vessel  in  tlie  service  of  private  shipowners, 
and  the  case  of  the  **  Lustre^**  is  relied  on ;  but  there  is  a 
fallacy  in  arguing  that  responsibility  on  this  score  can  exist, 
as  the  service  was  performed  under  the  direct  orders  of 
Government.  It  is  true  that,  in  the  examination  of  Lieut. 
Rennie,  he  brought  forward  a  responsibility  of  another 
kind,  which  he  confronted  on  deciding  to  take  the  steamer 
out  of  the  pilot's  hands.  But  this  also,  on  examination, 
appears  to  have  been  so  slight  a  responsibility,  that  it  is  not 
mensurable  in  money  ;  for  Lieut  Rennie  states,  and  I  have 
no  doubt  quite  correctly,  that  he  knew  the  harbour  quite  as 
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well  as  any  pilot, — the  part  of  the  harbour  to  which  he  was        1849. 
steaming  was  not  pilot's  ground,   and  therefore  was  not  °' 

better  known  to  the  pilot  than  to  himself,  who  has  been  Lord  Dufferin, 
acquainted  with  the  harbour  for  twenty  years ;  and  it  ap- 
pears by  the  evidence  that,  under  the  experienced  treatment 
of  Lieut.  Rennie,  long  conversant  with  steamers,  and  with 
the  then  state  of  the  tide,  the  Feroze  encountered  no  danger 
whatever.  The  salvage  claim  is,  therefore,  limited  to  the  due 
remuneration  for  a  steamer  powerful  enough  to  perform  the 
requisite  service ;  and  I  am  satisfied,  from  the  evidence  at 
the  Bar,  that  Rs.  5,000  is  quite  enough,  and  that,  looking  at 
the  interests  of  commerce  on  the  one  side,  and  the  personal 
services  rendered  by  Lieut.  Rennie  and  the  crew  on  the  other, 
it  would  be  unjust  and  impolitic  to  give  a  larger  sura. 

I  have  gone  at  greater  length  than  I  could  have  wished 
into  a  discussion  of  the  principles  which  I  have  applied  to 
the  decision  of  this  case,  but  I  have  been  desirous  fully  to 
explain  them,  because,  in  my  opinion,  unsound  doctrines 
have  been  broached  in  this  Court  with  respect  to  them.  To 
all  who  are  conversant  with  jury  trials  in  England,  it  is  well 
known  that,  in  cases  of  assessment  of  damages,  the  moral 
feeling  which  is  prevailing  amongst  the  jury  on  the  subject 
under  discussion  operates  largely,  and  in  most  cases  bene* 
ficially,  on.  the  amount  awarded.  The  jury  not  being  called 
on  to  give  reasons  for  their  decision,  the  exact  opinion,  and 
the  grounds  of  it,  entertained  by  them,  cannot  be  made 
patent  in  black  and  white.  But  when  the  decision  is  vested 
in  judges,  who  have  to  give  their  reasons,  they  are  usually 
able  to  explain  the  motives  operating  upon  their  judgment ; 
and  I  have  no  reluctance  whatever  to  explain  the  temper  of 
mind  with  which  I  regard  these  claims  brought  forward  by 
Government  officers  for  salvage,  and  which  have  made  their 
appearance  on  three  several  occasions  during  the  current  year. 
I  view  them  with  regret.  1  do  not  like  to  hear  it  suggested 
that  three-and-sixpenny  motives  are  necessary  to  be  put  in 
action  to  call  the  distinguished  services  of  India  into  per- 
formance of  public  duties.  I  recollect  reading,  before  I 
arrived  in  India,  a  glowing  eulogy  on  the  different  ser- 
vices, made  by  Sir  John  Malcolm  at  the  bar  of  the  House  of 
Commons,  describing  their  zeal,  their  public  spirit,  their 
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1849.  freedom  from  all  petty,  sordid  motives, — avidi  litudis,  peaima 
Aua^l4b  UberaleSf  erant,  as  was  said  of  another  distinguished  nee 
Lord  Dufftrin.  of  administrators  during  their  best  period.  My  own  expe> 
rience  of  India  confirms  the  truth  of  the  above  descripdoD, 
and  the  spirit  it  denotes  is,  in  my  opinioiH  so  desirable  to 
be  encouraged,  both  for  the  renown  of  England  and  the 
welfare  of  India,  that  I  have  no  doubt  this  impression  has 
operated  largely  on  my  mind  whilst  engaged  in  estimating 
the  pecuniary  claims  of  members  of  the  aervice  on  Britiih 
merchants  in  distress. 

Sib  W.  Yabolet,  J. 

I  concur  in  the  judgment  of  the  Chief  Justice, 
that  the  sum  of  Rs.  5,000,  tendered  to  the  salvors,  was  an 
adequate  remuneration  for  the  services  performed. 

1st.  Because  I  am  of  opinion  that  the  Ixrrd  Dufferin  was 
not  in  imminent  danger.  Indeed,  if  it  hod  not  been  for  the 
loss  of  her  rudder,  I  should  have  had  some  difficulty  in 
holding  that  the  service  was  a  salvage  service  at  all,  the  case 
bearing  a  strong  resemblance  to  many  recently  decided  in 
the  English  Admiralty  Court,  in  which  the  services  were 
pronounced  to  be  "  towage,"  and  not  "  salvage."  2ndly. 
On  the  whole  evidence,  I  am  of  opinion  that  the  salvors  did 
not  run  any  great  personal  risk,  and  that  the  steam-ship 
Feroze^  having  had  seven  fathoms  of  water  alongside  of  the 
Lord  Dufferin,  was  not  placed  in  a  situation  of  danger  by 
rendering  the  assistance  required.  Srdly.  The  service  waa 
somewhat  imperfectly  performed ;  for  although  the  Lord 
Diifferin  was  towed  to  a  situation  of  less  danger  than  that 
from  which  she  was  removed,  the  position  in  which  she  was 
left,  half-way  between  theTuU  Shoal  and  the  outer  light-ship, 
could  not  be  considered  eligible  at  that  season  of  the  year. 

For  these  reasons,  although  I  am  quite  ready  to  recognize 
the  right  of  the  officers  and  crew  of  a  man-of-war  to  a 
remuneration  for  salvage  services,  on  the  same  scale  as  it 
would  be  awarded  to  a  private  salvor,  I  do  not  think  the 
claimants  entitled  to  a  larger  sum  than  has  been  tendered, 
which,  if  it  had  been  accepted  without  resorting  to  litiga- 
tion, would  have  given  all  the  parties  engaged  not  far  short 
of  a  month's  pay  for  the  exertions  of  a  few  hours* 
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^uHtoial  Committee  of  t^e  VrUifi  (tonncih 

July  4,  1850. 

Hammond  akd  Griswold  v.  Roosrs  akd  Rodd.—- >  Collision.— 
Appeal, —  Cause, — This  was  an  appeal  from  a  sentence  ^..'P'  ,^jjr 
of  the  High  Court  of  Admiralty  in  a  cause  of  damage,  lot    on  board, 

wherein  the  owners  of  the  barque  Marshal  Bennett  sued '^^^'^K*   whilst 

^  at    anchor    m 

the  American  ship  Christiana^  to  recover  the  loss  sustained  the  Downs,  in 

in  a  collision  between  the  two  vessels  in  the  Downs,  in  *.  ,  December 

nighti  the  wea- 
December,  1848;  the  Judge  of  the  Court  below,  assisted  ther  bad,  been 

by  Trinity  Masters,  having  pronounced  for  the  damage  "*"  ^"^  ^J 
against  the  Christiana,  first,  because  that  vessel )— which,  ^^^  mgde  to 
with  a  pilot  on  board,  having  been  brought  to  anchor,  start  from  her 
had  been  run  into  by  another  vessel,  and  made  to  start  g^^  drove*  into 
from  her  anchorage, — had  neglected  to  send  down  her  a  vessel  at  an- 
top-gallant  and  main-royal  yards,  also  her  short  fore  and  ^ffirminff  the 
mizen  top-gallant  masts;  secondly,  because  she  did  not  set  judgmentin the 
her  stay-sail  and  jib,  and  so  dragging  her  anchor  offshore;  {j,at'^gi,e  ^as 
that,  though  the  latter  was  the  fault  of  the  pilot  alone,  the  to  blame,  first, 
first  was  a  neglect  not  only  of  the  pilot  but  of  the  master,  •^^5Smdinir 
and  consequently  the  owners  were  not  exonerated  under  the   bad  wea- 

Sir  J.  JerviSf  A.  G.,  for  the  Appellants.— The  Christiana  of  vessels  ly- 

havinff  been  at  anchor  until  she  was  started  from  her  an-  jng wind-bound 

*  .  ,  m  the  Downs, 

chorage,  by  being  run  into  by  a  strange  vessel,  the  fact  of  she    neglected 

her  top-gallant  and  main-royal  yards,  and  her  short  fore  and  ^  "^"^  ^vT^ 

mizen- top-gallant  masts  not  being  sent  down,  has  nothing  and  main-royal 

to  do  with  the  question,  since  it  did  not  occasion  the  colli-  yards,  also  her 

,,.,,,  ^    •         L  •       short  fore  and 

sion ;  and  the  pilot  has  deposed  that  there  was  no  occasion  mizen  top-gal- 

to  send  them  down.  The  cause  of  the  collision  was  her  lant  masts;  and 
,.,.-.,  .  J  .  i.^»    secondly,     be- 

being  driven  from  her  moonngs ;  and  assuming,  what  is  ^^^^^  g),^  ^\^ 

not  alleged,  that,  when  so  driven,  she  was  rendered  less  notsetherstay- 
capable  of  control  from  their  not  having  been  sent  down,  ^^  godragg^i'ng 
was  she,  therefore,  to  be  responsible  for  the  damage?  her  anchor  off 
There  might  be  gross  negligence  in  not  sending  down  the  fu^ej.^  that' 

*  Anita,  p.  2,  where  the  facts  are  stated. 
VOL.  VII.  f 
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July  4% 

SatMHOHa  ▼• 

Bogen. 

though  the  Ut- 
ter was  the  fault 
of  the  pilot 
alone,  the  first 
was  a  neglect 
not  only  of 
the  pilot  but 
of  the  mas- 
ter; and  con- 
sequently the 
owners  were 
not  exonerated 
under  the  Sta- 
tute. 

Feb.  19. 

AaOUMtNT. 


yards  and  masts,  yet  if  the  injury  did  not  afiae  directly 
therefrom,  but  from  something  elae,  the  cause  was  too  re- 
mote. Assuming,  however,  that  it  was  otherwiae,  the  bring- 
ing up  of  the  vessel,  the  manner  in  which  she  aboald  be 
anchored^  and  the  keeping  up  or  sending  down  the  yards 
and  masts^  were  duties  appertaining  to  tlie  pilot,  whose 
functions^  when  the  vessel  drifted,  re-devolved  upon  him, 
and  if  the  fault  was  his,  the  owners  are  exonerated. 
There  could  not  be  joint  neglect  where  there  was  not  co- 
equal authority,  unless  where,  as  in  the  ^^Diana,"*  pilot, 
roaster,  and  crew  left  their  duty ;  there  being  a  distinction 
between  acts  of  omission  and  of  commission.  A  pilot  is 
pro  hac  vice  the  commander  of  the  vessel,  amd  should  have 
absolute  control,  unless  incompetent  or  disabled.  The 
** Duke  of  Manchestern*f  Moreover,  the  anchor  of  the 
Marshal  Bennett  was  not  in  proper  condition}  so  that  she 
was  herself  tit  delicto, 

Dr,  AddamSf  on  the  same  side,  dted  the  **  Ittnerant/'l 
the  «« Atlas^^  and  the  «  Oipsey  King.^'W 

Sir  F,  Thesiger,  Q.C.,  for  the  Respondents. — ^The  not 
sending  down  the  yards  and  masts  of  the  ChrUHsmawtathe 
real  cause  of  the  collision.  Her  dragging  her  anchor  was 
not  owing  to  her  being  run  into;  she  had  dragged  her 
anchor  before  then  ;  but  it  was  caused  by  her  not  adopting 
the  precaution  taken  by  other  vessels,  of  sending  down  her 
yards  and  roasts.  This  was  not  the  duty  of  the  pilot, 
whose  charge  was  in  fact  at  an  end  the  moment  the  vessel 
was  brought  to  her  anchorage  in  the  Downs. 

Dr.  Ba^[/brd,  on  the  same  side. 


July  4^ 

JuDGMRNr. 


Mr.  Baron  Parke. 

This  case,  which  came  before  their  Lordships  on 
an  appeal  from  the  Admiralty  Court,  is  of  importance, 
inasmuch  as  it  involves  the  consideration  of  the  respective 
duties  and  liabilities  of  the  pilot,  and  master  and  crew, 
when  the  vessel  is  under  the  care  of  a  pilot*     It  is  a  cause 

♦  1  Rob.  jun.  131.     4  Moo.  P.C.C.  11. 

t  4  Notes  of  Ca.  575.     5  Notes  of  Ca.  470. 
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of  damage^  civil  and  maritimey  prosecuted  by  the  owners  of        1850. 
the  Marshal  Bennett  against  the  American  ship  Christiana.      ^"'•^  ^ 

The  charges  of  negligence  against  those  on  board  the  Hammond  r. 
Christiana  appear,  from  the  Act  on  Petition^  to  have  been  Rogers. 
four.  First,  thaty  notwithstanding  the  bad  atate  of  the  wea- 
ther, the  large  number  of  vessels  (about  100)  lying  wind- 
bound  in  the  Downs,  and  also  notwithstanding  the  Chris^ 
iiana  had  been  driving  about  the  greater  part  of  the  night, 
those  on  board  her  neglected  to  send  dovm  the  topgallant 
and  main-royal  yards,  and  also  her  short  fore  and  mizentop- 
gallant  masts,  though  the  same  or  similar  precautions  were 
adopted  by  the  Marshal  Bennett  and  other  vessels  in  the 
Downs,  whereby  they  were  enabled  to  ride  out  the  bad 
weather  in  safety^  some  of  them  with  only  one  anchor 
down ;  and  that,  had  the  Christiana  adopted  the  same  pre- 
cautions, she  would  in  all  probability  have  ridden  out  the 
weather,  and  the  collision  would  not  have  taken  place. 
Secondly,  that,  after  the  Christiana  was  driving,  those  on 
board  did  not  take  proper  precautions,  by  exhibiting  a  light, 
or  otherwise,  to  give  timely  warning  to  other  vessels.  It 
was  also  stated  that,  besides  the  collision  complained  of,  she 
fell  foul  of  the  French  ship  Rouennais  before  the  Marshal 
BenneU*  Thirdly,  that,  after  leaving  the  Rouennaisy  those 
on  board  the  Christiana  might  have  cleared  the  Marshal 
Bennett  if  they  had  set  their  staysail  and  jib,  and  so  might 
have  dragged  their  anchor  off  shore.  Fourthly,  that  they 
might  also  have  slipped  their  ahchors,  and  gone  out  to  sea, 
and  so  have  avoided  the  collision. 

The  Answer,  on  behalf  of  the  Christiana,  was,  first, 
that  she  was  under  the  care  and  management,  at  the  time  of 
the  collision,  and  before,  of  a  duly  licensed  Trinity  pilot, 
whose  orders  were  implicitly  obey^.  Secondly,  that  the 
collision  was  caused,  not  by  the  ship  driving  by  the  mere 
force  of  the  wind,  but  in  consequence  of  a  strange  barque 
driving  her  fVom  her  moorings  about  half-past  two  a«m., 
during  a  heavy  squall,  and  that  every  proper  precaution  was 
afterwards  taken  to  prevent  her  coming  in  contact  with  other 
vessels.  Thirdly,  that  a  light  was  duly  exhibited  on  board 
the  Christiana.  Fourthly,  that  they  did  set  their  staysail 
and  jib  at  the  proper  time  to  avoid  the  collision,  and  that 
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1850.        there  was  no  occasion  to  send  down  ber  top-gallant  mast  and 

"^^  main-royal  yards,  and  her  short  fore  and  mizentop-gallant 

Hammond  v.    masts.     And,  lastly,  that  the  damage  might  have  been  pre- 

^^^^'       vented  if  the  crew  of  the  Marshal  Benneit  had  kept  a  good 

look-out,  and  had  slipped  their  cable  ;  but  that  it  was  fool, 

and  consequently  that  step  was  not  taken ;  and«  therefore^ 

though  the  crew  of  the  ChruUoMm  might  be  in  faultt  the 

owners  were  not  responsible* 

The  disputed  questicms  of  fact  were  disposed  of,  and  we 
think  satisfactorily,  by  the  learned  Judge  below,  with  the 
assistance  of  the  Trinity  Masters.  The  neglect  to  exhibit  a 
light,  or  give  timely  warning,  by  the  Chridiana^  after  she 
broke  from  her  mooring,  was  disproved.  We  think  also, 
that  the  fact  was  that  the  ChrisHaita  was  driven  from  her 
anchorage,  not  by  the  force  of  the  wind,  but  by  collision 
with  another  vessel:  whether  she  afterwards  ran  into  a 
French  vessel  (the  Rouennaii)^  or  not,  does  not  appear  to  us 
to  be  material.  Nor  do  we  see  any  reason  to  disagree  with 
the  conclusion  of  the  Trinity  Mast^s,  that  the  CkrUtiana 
was  in  fault  in  not  setting  the  staysail  and  jib,  and  so  drag- 
ging the  anchor  from  the  shore,  after  she  was  driven  from 
her  anchorage,  and  that  she  was  justified  in  not  slipping 
from  her  anchor  and  going  to  sea.  We  are  satisfied  with 
their  opinion,  that  the  Marshal  Benneti  was  not  guilty  of 
any  neglect  whereby  the  collision  could  have  been  avoided. 
We  also  think  it  clear  that,  though  the  Chruiiana  came  to 
anchor  the  night  before,  and  the  pilot  might  have  left  bar, 
yet  tbat^  as  he  did  not,  she  continued  under  the  charge  of 
the  pilot  And  we  think,  also,  that  they  came  to  a  right 
conclusion,  that^  considering  the  state  of  the  weather,  and 
the  position  the  vessel  was  in, — with  a  large  number  of 
vessels  lying  windbound  in  the  immediate  neighbourhood, — 
it  was  a  neglect  not  to  send  down  the  topgallant  and  main- 
royal  yards,  not  even  after  she  began  to  drift, — a  fact 
admitted  on  both  sides,-— and  that,  if  this  had  been  done, 
either  when  the  vessel  anchored  or  after  she  drovo,  the  colli- 
sion might  have  been  avoided ;  and  that  this  n^lect  was 
the  cause  of  it. 

Tbe  question      The  disputed  facts  being  thus  disposed  of,  .the  question  is, 

at  issue. 
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whether,  upon  these  facts,  the  owners  of  the  Christiana  are        I850. 
responsible,  or  not.  ^^^^  *• 

This  is  a  very  important  question^  and  it  depends  upon   Hmmond  r. 
the  extent  of  exemption  which  the  shipowner  is  entitled  to       ^ogen, 
when  his  vessel  is  in  charge  of  a  pilot. 

The  exemption  depends  upon  the  6  Geo.  4,  c.  125,  see.       Extent    of 
66,  which  enacts  that  no  owner  or  master  shall  be  answer-  ^^     statutory 
able  for  the  damage  which  shall  happen  from  or  by  reason  owners. 
or  means  of  the  neglect,  default*  incompetence,  or  incapa- 
city of  any  licensed  pilot  duly  acting  in  charge  of  the  vessel 
under  the  provisions  of  this  Act. 

It  was  held  at  first,  in  putting  a  construction  upon  this 
Act,  that  if  a  pilot  was  on  board,  and  there  was  a  neglect  in 
the  navigation  of  the  vessel,  it  vras  primd  Jacie  attributable 
to  him,  and  that  he,  and  not  the  owner,  was  responsible, 
unless  it  was  shown  that  his  orders  wer^  disobeyed*  Thia 
is  laid  down  in  Bennei  v.  Moita.*  Subsequently,  a  differ- 
ent, and  we  think  a  more  correct,  view  of  this  subject  was 
taken  by  Dr.  Lushington,  the  Judge  of  the  Admiralty  Court, 
in  the  case  of  the  **  Protector  "f  when,  on  a  full  considera- 
tion of  the  question,  it  was  held  that  the  master  and  owners 
were  primd  facie  liable,  and  the  onus  probandi  was  thrown 
on  them  to  show  that  the  neglect  was  that  of  the  pilot.  In 
order,  then,  to  free  the  owners  in  this  case  from  responsibi- 
lity, it  was  their  duty  to  show  that  the  neglect  to  send  down 
the  top-gallant  yards,  masts,  &c^  was  the  neglect  of  the 
pilot.  Further,  it  was  held  in  the  case  of  •«  the  Diana  "t 
affirmed  on  appeal  by  this  Court,§  that  the  owners  were 
responsible,  unless  the  neglect  which  caused  the  damage 
was  solely  that  of  the  pilot,  if  it  was  the  fault  of  both  the 
pilot  and  the  master  or  crewy  the  owners  are  still  responsi- 
ble. The  question  then  is,  whether  the  omission  which  is 
decided  to  have  been  the  cause  of  the  collision  in  this  case 
has  been  shown  by  the  Appellants  to  be  that  of  the  pilot 
only* 

The  duties  of  the  master  and  the  pilot  are  in  many  rc^ 

*  7  Taunt  258.  t  1  Rob.  jon.  43. 

;  1  Rob.  jun.  IdJ.  §  4,  Moo.  F.C.C  IJ. 


Akkngii  tbe  pOot  Iim  charge  of 
it  dearly  leiponsble  to  third 
cf  the  dup  and  her  cqaipments, 
asdcrew,  and  their  obedience 
to  die  orden  cf  the  pflot  in  everything  that  oonoems  his 
daty  ;  and,  anda-  ladinaij  circamstanoesy  we  think  that  his 

to  be  ■■fJic  illy  obeyed.     To  Inm  belongs  tbe 
ofthenaiigatknoftbeship,  totfaesafe^of 
it  is  MifwatMit  thai  the  chief  dirrction  should  be 
in  one  only. 

The  mwissiiei  attribatad  to  the  lesxned  Jadge»  in  the 
Report  of  hb  Jadgawjit  in  this  case,^  we  are  perfectly 
■itiiiitd,  was  never  intended  to  suggest  tha^  onder  cvdinsry 

whether  he  wonld  obey  the  pilot  or  not.  There  may  be 
extraordinary  oecMons  when  the  master  would  be  justified 
in  disobejring  the  commands  of  the  pilot*  If  from  suddeo 
illnesB  or  immicalion  he  becoases  incompetent  to  command, 
the  supreme  authority  would  revert  to  the  master  during 
the  period  of  ins  temporary  incapacity.  It  may  be  tbe 
same  in  the  case  of  manifest  incapacity  of  a  permanent  cfa»> 
racter ;  but  any  opinion  upon  these  questions  is  unnecessary 
for  the  decision  of  the  present  case,  as  none  of  these  circum- 
stances occurred.  The  pilot  has,  unquestionably,  the  sole 
direction  of  the  vessel  in  those  respects  where  his  local 
knowledge  ia  presumably  required ;  the  direction,  the 
course,  and  the  manoeuvres  of  the  vessel,  when  sailing, 
belong  to  him ;  and  the  Trinity  Masters,  therefore,  rightly 
decided  that  the  neglect  to  set  the  staysail  and  jib,  after  the 
Christiana  was  driven  from  her  anchorage,  was  the  fault  of 
the  pilot  alone.  It  was  also  his  sole  duty  to  select  the  pro- 
per anchorage-place  and  mode  of  anchoring,  and  preparuig 
for  anchoring,  as  was  held  to  be  clear  in  the  case  of  the 
«  Gipsei^  King:*i 

Whose  neglect,  then,  was  it  that  the  topgallant-yards, 
masts,  &c,,  the  cause  of  the  damage,  were  not  sent  down  ? 
The  Trinity  Masters  considered  that  it  was  die  fault,  not  of 

*  Aniea,  p.  7.  t  11  Jur.  357.    5  Notes  of  Ca.  882. 
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the  pilot  exclasively,  but  of  both  the  pilot  and  the  master ;         1850. 
that  the  former^  when  he  brought  the  vessel  to  anchor,  ought        ^'"^ 
to  have  seen  that  the  topgallant  yards,  &c.f  were  sent  down,    Hammond  v. 
as  a  part  of  the  proceeding  of  anchoring,  and  after  the  ves-       ^ogen. 
sel  drifted,  he  ought  to  have  done  so^  as  a  part  of  his  duty 
in  navigating  the  ship ;  but  that  the  master  was  bound,  in 
the  ordinary  course  of  navigation,  and  independently  of 
local  knowledge,  to  do  the  same  thing,  in  the  first  instance^ 
in  such  an  anchoring-ground,  and  under  such  circumstances 
as  the  Christiana  was  placed  in.     This,  we  have  good  rea- 
son to  believe,  was  the  ground  on  which  their  opinion  was 
founded.     Had  this  been  a  local  usage,  depending  on  local 
circumstances,  we  should  have  thought  that  it  was  the  ex« 
elusive  duty  of  the  pilot  to  have  taken  care  that  that  usage 
was  complied  with ;  but  the  step  being  one  which  every 
roaster,  according  to   the  ordinary  course  of  navigation, 
ought  to  have  taken  in  every  open  roadstead,  where  many 
vessels  were  lying,  and  in  blowing  weather,  that  duty  was     The  neglect 
not  exclusively  the  pilot's,  but  that  of  the  master  also;  and  mMteno^S*^ 
if  the  pilot  had  given  express  orders  to  the  master  not  to 
send  down  the  topmasts,  &c.,  we  do  not  say  that  the  owners 
might  not  have  been  excused  from  responsibility  for  the 
consequences  of  that  omission. 

We  certainly  are  not  bound,  any  more  than  the  learned 
Judge  of  the  Admiralty  Court  was,  by  the  opinion  of  the 
Trinity  Masters,  but  we,  of  course,  give  great  weight  to 
their  nautical  experience,  and  we  do  not  see  any  ground  for 
being  dissatisfied  with  the  opinion  that  they  formed.  We 
think  that  the  fault,  in  this  case,  was  one  for  which  the 
pilot  was  not  exclusively  responsible,  and,  therefore,  that 
we  ought  to  advise  her  Majesty  to  affirm  the  judgment  of  Judgment  be- 
the  Admiralty  Court.*  ^^'^  •^'"^ 

Proctors:  JF*.  darkson,  for  the  Appellants;  JRothery,  for  the  Re- 
spondents. 

^  The  Committee  consisted  (at  the  Argument)  of  Lord  Brougham, 
Lord  Campbell,  Lord  Langdale  (M.R.),  Mr.  Baron  Parke,  and  Mr. 
T.  Pemberton  Leigh.  Before  the  judgment  was  delivered,  Lotfd 
Campbell  had  become  Chief  Justice  of  England. 


win  of^a  sub^  i^S^e^nr-Moiim^n^tfmrlg.iit'Wmjit^^  foqian^  i^kfiicM^ 
ject  of  Portu.4K:K)Ui«H^;h««  lutte  to£Uib0ii»<aiedb29lk  Jb»^  UM^ihsn^ 

his  executor,  fi^mj^mfk  Jktoe  dlk<^«ig|i>i(«0t|l^FtBnrautoy'  Mdr  I'ldao^ipponl 
t^dite,'ilvingi^  gfnvy«Utfii  oC-ftU  «f  mUMd  AugiMvrbotb^iynii^  finn 
money  in  the^d^iny  tQeoBdiiiaffrii^:jii^4efimli>^.ii^ate^^ 

in    the    name  ]J|9i»ingm  Man««L.j^ltQ0OrQcmtiBbOi  ijm 

eeased-*  probate  ^^^^^^  I  «ppeint  «6  tteoiiUmiMMam.  €ui«odiQ(lii6  tRefrtm 

of  the  said  will.Braga  and  ixmqvmi  Antontad^^MonietiQonMini^j^iBlly.'^ 

was  gnn<*^,^.  The  deoea«od  w«8  poM€Mod«;.At  thalime^tbit  dtfAh^  of 

toe  paity  upoD 

whom,  by  the  J&160^000  iQ  thei  Three  per  CenlMCon6olB»;«»d  <«  tmn  df 
thl''^^ecut?r.'  £U^>&36  cnah  in  the  hands  of  Meairab  Btninsp  Brodian,  and 
ship  devolved,  Go»»  besides  profMHty  itt-.Galctilfea^'  lUa  de  «lutoii«HjAiacai^ 

and    who    had  ^a  Lisbon.  ,   i 

been      clothed 

there  with  the      On  the  Caveat- Daj  after  Trinity  Tcnn»  1S46k  this  Getirt, 

legal  authority,  ^^q  moUon,'*'  decreed  probate  of  the  wUi  to  the  aaid  Joaqaia 
4os6  da  Veiga  Gastro  Ferreira,  aa  the  sole  eaMcotor>  the 
Court  bdng  of  opinion  that  any  intention  itnpfied  by  the 
words,  '^  I.  appoint  foe  nay  executor  in  the  city  o£I4sbao^^ 
|a  limit  the  executorship  to  the  property  of  the  deceased  ia 
that  dtyi  was  rebutted  by  the  general  tenouQ  of  jthe  will, 
if^ch  afforded  the  strongest  presumption  of  Ifae  testator  • 
^tention  to  constitute  the  persons  named  liflL' the  appoint^ 
w^eat  executors  of  the  whole  of  his  estate^  and  in  Febriiarj» 
l^.%.pi^obate  was  accordingly  granted  to  the  said  Ji>  J«ds 
Veiga  Castro  Ferreiras  as  the  sole  exoQUtor*'  :Hedied6tb 
^  0,  t;  1^  ^m^^  V^%  intestai)9>  end  tbe  money  JA  the  Fiip^waaitill 
standing  in  the  name  of  the  deo9M«^  ^Oy  4kit:*Lasiinf^af» 
tugal,  the  executorship  de)foll*d..spOB'M«srSk  AeiitoilDs^ 

*  4  Notes  of  Ca.  698.  :cmjot<1   imtiA 
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Cardozo  and  Domingos  Manoel  Ettneo  Coutinho.    By  an        1850. 
extract  from  the  Court  of  the  Administration  of  the  Upper        ^^*  *^* 
District  of  Lisbon,  it  appeared  that^  on  the  27th  August,  Fermra  Fdya, 
1849,  Senhor  Domingos  Manoel  Ettneo  Coutinho  appeared         ^^ 
at  the  Administration  of  the  Upper  District  of  Lisbon,  and 
declared  that  he  came  to  sign  an  Act  of  **  Deaistanoe  frdm  -    .  ^ 

the  Executorship"  of  the  testament  of  the  deceased,  which 
executorship  pertained  to  the  Desistant  by  reason  of  the  i 

demise  of  Joaquim  Jos6  da  Veiga  Castro  Ferreira>  as  being  - 
^e  second-named  executor,  and  which  being  brought  under  . '  .  '3 

tlie  cognisance  of  the  Administrator,  he  ordered  an  Act  to 
be  drawn  up^  which  he  signed,  together  with  the  Desistant 
and  witnesses  present.  It  further  appeared  from  the  said 
extract,  that  the  said  Bento  Jos^  Cardozo  constituted  as  his 
competent  attorney  M.  J086  Maria  de  Salles  Ribeiro,  for  him 
and  in  his  name^  as  though  he  were  present,  to  sign  at  the 
Administration  of  the  Upper  District  the  Act  of  Acceptance 
of  the  Executorship  of  the  late  J.  J.  Ferreira  da  Veiga, 
which  executorship  pertained  to  him  by  reason  of  the  death 
of  the  first-named  executor,  J.  J.  da  Veiga  Castro  Ferreira ; 
and  it  further  appeared  that,  on  the  said  27th  August,  1849, 
the  said  Jos^  Maria  de  Salles  Ribeiro,  solicitor  in  the  law, 
in  the  name  and  as  the  attorney  of  Bento  Jos^  Cardozo^ 
which  he  proved  himself  to  be,  appeared  at  the  Adminis- 
tration of  the  Upper  District  of  Lisbon,  and  declared  that 
J.  J.  Ferreira  da  Veiga  having  departed  this  life,  he  came 
forward  in  the  name  of  his  constituent,  who  is  the  second- 
named  executor,  to  sign  the  Act  of  Acceptance  of  the  afore* 
said  executorship,  binding  his  constituent  to  the  fulfilment 
of  the  testament  according  to  the  law  of  inheritance,  to 
render  an  account  of  the  charitable  bequests  at  the  Admi- 
nistration within  the  legal  term,  and  to  pay  the  conveyance 
duty,  if  any  be  due.  The  said  Bento  Jos6  Cardoso,  being 
thus  clothed  with  the  requisite  legal  authority,  has  entered 
upon  the  duties  of  the  executorship  in  Portugal. 

Dr.  Bmifcrd  moved  for  probate  of  the  will  of  the  deceased  Konov. 
to  Senhor  Bento  Jos6  Cardozo ;  and 

The  Court  granted  the  Motion. 

ThomoMi  Proctor. 

VOL.  VII.  g 


)fAT  23.  I860. 


ficiglift  OQ  hfhilf  oT  different 

cB)BO  flo  bovd  the  ffayf  Jrdur^  the  Teaed 

die  BoMm,  and  of  the  crew  of  the 

\mSl  vas  g^vcB  to  those  actiont  in  the 


Mlo'wiD^- Sims:    hcfinre  damage^ 

£2,6SS.    On  the  2CMi  Maidi,  after 

-  ^haQ  had  been  giTcn,  the  Pioclar  Sx  the  Bemarts  bnwgfat 

the  Mgbt : hi  •&  aftdarit  aetlh^  fivdi  the  gfoai  amount  of  fieight  on 

5^  y  2!  *^  hwiiewaid  Toyige  at  f2,SS8.  Uk  9d.,  odciahnhigto 
''^  2«i^dcdnct,lbreammi«kin,je25L7«.7d.;  for  wi^es,  £544.  lOs^ 


and  fe  dock^{e»  pilati|ge»  towage,  and  other  cimikr  chaiget, 
Sl^S^'j^iJj^jeSS.  14a.6d.;  leaving  a  net  freight  of  £1,888.  Os.  8d.  On 
the  25th  April,  the  Coat,  at  the  heaiing  of  the  caaae** 
condemned  the  ownen  of  the  BemmrtM  in  the  damage  pro- 
ceeded for  to  the  extent  of  the  Yahie  of  the  Temel  and 
freight ;  and  on  the  aaine  day  their  Proctor  brought  in  a 
Ibrther  affidavit  as  to  the  freight  on  die  oatward  as  well  as 
the  homeward  voyage;  namrij,  oatward  voyage,  £650; 
homeward  voyage,  £2,588.  12s.  Od.;  making  a  total  of 
£3,188.  12s.  9d. ;  but  claiming  deducdons  to  the  amount  of 
£2,466.  lOs.  5d.,  leaving  a  net  amoont  of  freight  of  £722. 
2s.  4d.,  on  the  outward  and  homeward  voyage,  from  Liver- 
pool to  Bombay  and  thence  to  Calcutta,  and  back  to  liver- 
pool,  occupying  ten  months.  The  deducdons  were  for  ou^ 
fit  for  the  voyage,  sails  and  cordage^  provisions^  insoranoe 
en  ship  and  freight,  disbursements  at  Calcutta  and  Sl  He^^ 
lena,  wages  of  crew,  disbursements  at  Liverpool,  induding 
commissian  on  coUecdng  freight,  besides  sandrv  -^-^^ 
charges. 

*  Jfi<0ff,  p.  53a 
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\Jn  the  16th  April,  after  the  pleadings  in  the  action  by         1850. 
the  owners  of  part  of  tha  cargo  had  been  concludedt  and      MaySS. 
"when  the  proofs  were  brought  in,  an  action  waa  entered  on      B€iuam. 
behalf  of  the  owners  of  the  Rojfal  Archer  and  the  owners 
and  shippers  of  other  parts  of  the  cargo.    The  Proctor  for 
the  Benares  appeared  to  this  action,  but  no  bail  was  giren, 
and  the  Proctor  for  the  parties  proceeding  in  such  action 
•ought  to  participate  rateably  with  the  other  parties  in  the 
value  of  the  ship  and  freight    The  amount  of  damage  was 
£90,000. 

Dr.  Addams  and  Dr.  Bagford,  on  behalf  of  the  parties  Biay  9. 
inroceeding  in  the  original  action,  now  moved  the  Court  to  Amwmiiit. 
decree  a  Monition  against  the  Bail  to  bring  in  the  sum  of 
£2,538.  12s.  9d.,  the  gross  amount  of  freight  earned  by  the 
Benurei  on  her  homeward  voyage. 

Pbe  Curiam. — If  the  Counsel  for  the  owners  of  the  Be* 
naree  think  they  can  maintain  their  claim  to  have  the  whole 
freight^  outward  and  homeward,  brought  in,  and  to  have  all 
the  deductions  considered,  I  am  ready  to  hear  them ;  if  not, 
it  comes  to  a  simple  question^  what  is  the  amount  of  the 
homeward  freight,  and  what  ste  the  deductions  which  ought 
to  be  made  out  of  the  homeward  freight  ? 

Dr,  Robinson  and  Dr.  Twiss^  for  the  owners  of  the  Be*  Biay  23. 
nates,  claimed  to  deduct  the  charges  necessarily  incurred 
in  earning  the  homeward  freight ;  citing  the  <*  Triune^*'* 
the  «  Gaseile/'i  the  «« AUna/'t  and  La  "  Constancia."i 

Dr.  Lushinoton.  Jvdomivt. 

The  question  in  the  present  case  arises  out  of  the 
following  drcumstanoes.  An  action  for  damage  was  brought 
against  the  Benares^  and  in  that  action  the  plaintiffs  were 
successful.  The  ship  and  the  freight  are^  of  course,  gene* 
rally  speaking,  responsible  for  the  amount  of  damage.  It 
turns  out  that  this  much  exceeds  the  value  of  the  ship  and 
freight,  and  the  question  Is,  whether  die  whole  of  the 
freight  ought  to  be  brought  into  the  Registry,  or  whedier 

*  3  Hagg.  A.R.  U4w  f  2  Rob.  jun.  279.    3  Notes  of  Ca.  75. 
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MirA     iiiKieMitod  it  k  th*  wkh  of  the  iMurtiei<tfa*tl^riioald.|ri^J^r 
<^liion  ^tm  the  Motion  as  it  fiow  ttuad^^iriiihcmt'mbn^  IfA^ 
itMi^to  the  Reg<8tir«r  tad  Merchmti.  '-I  tfaufctdie  |M^ 
ail^  quite  right  In  entettaiaiiig  thet  ^piaioOy  l>eotti8e  the  m 
i^gtekte  mraraldbe perfectly  nadeat;  Ihecete depending^ 'Oi^ 
i|tiefltioii  of  Iaw,  mii  ncyt'tin't  queslAMi  of  ikct»j 

Thislftiet  m  iinini{MHtMitTGue9'Icniiifyt^d>:tfa«tdie 
^(destioii  hes  ever  been  fbnnally  decided^  :  It  must  bebtfene 
in  mindt  in  the  considemlkm  of  thn  cate«  froittbc^riiiiiimr  tt 
end,  thet  we  ore  tpeakiBg^^'an  «edon  irhcre  the  pkaitifi 
taive  been  succeMftil  In  a  cuMe  oi  damage.  W«  must  cve^ 
fhlly  distinguish  it  fVom  a  cAae  of  w«g«B^  or  of  bottorary*  er 
any  other  case  of  a  purely  civil  nature.  It  is .  very  well 
known  that,  prior  to  the  passing  of  the  Act  to  Unit  die 
responsibility  of  owners  of  a  rfiip  doing  damage,  they  were 
liable  to  the  whole  extent  of  that  damagOt  whatever  k  might 
be;  and  no  doubt  that  was  a  sound  principle  of  law,  because 
the  owner  was  only  made  responsible  for  the  negitgence  or 
wilfulness  of  his  own  servants,  andy  ^rimi  faeUy  there  wal 
no  reason  why  that  responsibill^  shoidd  be  Unuted  at  all, 
inasmach  as  the  consequence  of  limiting  it  was^  tiiat  a  per* 
son  having  suflTered  injury,  loss,  or  mischief  fkom  the  inr* 
proper  act  of  the  owner,  was  deprived  of  a  part  of  the 
remedy,  or,  in  other  words,  was  left  without  the  means  of 
reimbursing  himself  for  the  loss  so  improperly  occasioned* 
However,  the  Legislature  deemed  it  wise,  for  reasons  which 
it  IS  not  necessary  to  examine,  to  limit  the  responsibiliCy; 
and  we  must  recollect,  in  construing  this  Act  of  Parliament, 
that  it  is  prescribing  a  limitation  not  merely  upon  the  law  9M 
it  stood  before,  but  it  is  an  intrenchment»  so  fiur  as  it  goes, 
on  the  general  principle,  of  every  man  being  entitled  to 
recover  the  whole  of  his  loss  from  the  individual  who  inflicts 
it.  The  words  of  the  Act  53  Geo.  S,  c.  159,  are,  <«  That  no 
person  or  persons  who  is,  are,  or  shall  be,  owner  or  owners 
or  part  owner  or  owners,  of  any  ship  or  vessd,  shall  be  snb» 
ject  or  liable  to  answer  for  or  make  good  any  loss  or  daoH^ 
arising  or  taking  place  by  reason  of  any  act,  neglect^  audter, 
or  thing  done,  omitted,  or  occasioned,  without  the  fimlt  or 


pNriv)tyiof'8«eh^oifBerorjowii«»y.  whiAjH^f  b«|ipei^i|Qrii|;^       ^^^'%. 

baireL  tiie  tame  chip' or  veasel,  or  whidtmi^  fa«pp6i»:|p:.  J^^m^fi^ 
any  other  diq»  or  vessel^  or  to  itiy  goodly  wavest  mercbMirt 
diie,  or  ether  tbiiq^  bemg  in  or  on -bowel:  of.  tnj  otbM? 
ship  or  vesMlf  ftirtlKr  duB'  the  yalue  of  bisor  their  ship.w 
yessel,  and  the  freight  dooi  or  to  grow  doe«  for  and  tdorip^. 
the  voyage  which  may  be  in  protecutioDi  or  eontraated«lbr, 
at  the  time'of  the  happening  of  aiicb  loss  or  damage."  *Ti^ 
question  ia,  what  is  the  meaning  that  ought  to  he  attached 
to  the  word  *' freight  "here?  whether  it  means  ^tbe  yrhoh, 
freight^  whatever  it  might  be^  due  in  the  course  oftb^ 
voyage,  or  whether  any  and  what  deductions  are  proper  to 
be  made  out  of  it  ? 

It  may  be  well  to  consider,  first,  whether  this  questioo 
has  in  any  degree  been  decided  on  any  former .  occasion 
which  would  be  a  guide  to  me ;  but  I  confess,  after  having 
examined  all  the  cases  which  were  cited,  it  appears  to  me 
that  the  question  is  still  lefb  without  any  decision  whatever* 
In  aU  the  cases  cited,  one  must  bear  in  mind  whether  or  not 
the  owners  of  the  ship  which  had  done  the  damage  were  or 
were  not  solvent  persons ;  because  questions  of  exceedingly 
great  difficulty  might  arise,  which  I  do  not  mean  to  antici? 
pate,  except  by  saying  that,  as  questions  of  towage,  wage^ 
and  salvage  may  all  be  mixed  up  in  bankruptcy  cases,  I  do 
not  mean  to  bind  myself  by  any  observations  I  am  going  to 
make  on  any  of  those  complicated  questions.  I 

So  far  as  appears  to  me,  I  am  left  to  decide  this  question 
upon  principle  and  upon  the  construction  of  the  Statute^ 
without  being  aided  or  assisted  by  any  case  that  I  am  aware 
of  decided  in  this  Court,  and  certainly  not  in  Courts  of 
Common  Law ;  because  no  sudi  question  could  arise  there* 
At  common  law,  there  is  no  lien  on  the  freight^  as  there  ia 
here.  If  an  action  for  seamen's  wages  is  brought  at  com* 
mon  law,  it  is  simply  a  question  of  contract^  whether  or  not 
the  service  has  been  performed,  and  therefore  the  amounted 
freight  and  deductions  from  it  never  could  be  the  subjeipt 
of  ooDsideration  in  that  point  of  view  at  all,  neither  coul^ 
this  question  be  there  considered  in  caseaof  daniage*  .It  j^ 


to  ■win  M  Mid.    It 

tSMiortliMluDd,tkit  Ifkoold  coBflraetliif  AcftorPkrlift. 
rrCartoee  to  the  inteadoo  of  the  L^ishdoR 
Cor  thej  would  in  realitj  dMimifj  m.  pencA  who 
hod  slread J  soffered  an  onjoflt  km.  The  L^idatore  has 
already  limited  hb  power  to  reeoTer,  in  words  ;  bat  am  I  ta 
go  further^  and  limit  by  m j  eonatmcdon  diat  right  wfaidi 
be  originally  had  as  a  matter  of  jostiee  and  eqidty,  and 
aoeording  to  the  praodoe  of  all  the  Comts  of  thia  coantrf  ? 
I  am  boond  to  constroe  this  Act  as  tearing  die- aaeielit 
Jaw,  which  unqnestioaably  was  founded  opoh  principlet  bf 
jostiee,  as  nearly  as  it  was  before— giving  eflRxt  and  IMe 
to  the  literal  meamng  of  the  terms  used  by  the  Legislatnrir 
Dtduetlont  itself*  I  cannot  extract  firom  these  terms  that  there  was  tUij 
diMllowtd.  intention  whatsoever  to  allow  all  the  expenses  whidi  worid 
be  Incurred  during  the  vojrage  on  the  part  of  the  ownert  of 
the  ship  to  be  deducted  from  the  freight ;  certahdy  nbc 
from  the  ship ;  ergo^  I  think,  not  from  Ae  freight  "Rm^ 


SUPPLEMENT.  \w 


fyre,  I  am  of  cpinion  that  the  whole  of  the  lioineward        IflfiO. 
freight  ifl  liable  jto  ,make  good  the  dasaage  whidi  has  bee»      ^^^  ^ 
iiiourred*. 


Thb  "Bonafartb."— Cousc^  by  Act  <m  PdAiofu—Thit     Bottomry.— 
waa  a  cause  of  bottomry ,  the  facte  of  which  are  fully  set  A  bond  granted 

^  "^         in    the    coun- 

forth  in  the  Judgment.  try  where  the 

•  The  case  was  argued,  on  two  occasions  (Dec.  6,  1849>  owner  .^f  the 
and  5th  February,  1850),  at  considerable  length,  by  Drs. 
Jenner  and  Twiss,  for  the  bondholders ;  and  Drt*  Addamg 
and  RobinsoHf  for  the  owners  of  part  of  the  cargo. 

DiU  LUSHINOTON.  JuDOMKirr. 

This  is  a  proceeding  against  the  ship,  freight,  and^ 
cargo,  at  the  instance  of  Messrs.  Wilson  and  Co.,  of  Hull,  as 
the  legal  holders  of  a  bottomry-rbond. .  On  the  2Sth  April, 
bail  was  given  on  behalf  of  Messrs.  Wilkinson,  Whiteker,- 
and  Co.,  in  £650,  the  amount  of  the  action,  they  being  the 
owners  of  part  of  the  cargo,  consisting  of  iron.  This  bail 
was  also  given  for  this  part  of  the  cargo,  and  for  the  freight 
due  thereon.  From  the  25th  April  until  the  Ist  June,  the. 
proceedings  went  on  in  potnam  against  the  ship,  and  the- 
remaining  part  of  the  cargo ;  the  third  default  being  granted 
on  the  24th  May.  On  June  Ist,  Mr.  Gostling,  on  behalf  of 
the  bondholders!  brought  in  his  Act  on  Petition ;  and  I 
apprehend  the  propriety  of  taking  that  step  depended  en». 
tirely  upon  the  value  of  the  ship  and  freight,  as  compared, 
with  the  amount  of  the  bottomry-bond ;  for  if  the  ship  alone 
was  of  sufficient  value  to  answer  the  bond,  there  could  be  no 
sufficient  reason,  for  ]Nroceeding  against  the  cargo.  I  do  not 
mean  that  the  cargo  should  not  have  been  arrested ;  ccr* 
tainly  not,  for  it  was  quite  fitting,  in  the  first  instance,  to. 
make  secure  the  whole  property  over  which  the  bond  ex* 
tended ;  but  having  obtained  bail  for  the  cargo,  and  the 
action  against  the  ship  not  being  defended,  the  suit,  as  against 
the  cargo,  should  have  been  suspended  until  the  ship  had 
been  sold,  and  it  had  been  ascertained  whether  there  was 


Wi  SUPFUIttilT. 

195a  any  dcfidcnqr  or  tM.  Thit  tboald  bA¥«  beta  tk«  eom^ 
MATtt.  vnleti  it  WM  quite  sunileit that  die  whofe pnoeeedt of  tkt 
thip  wovld  have  been  ineufficieBi  to  pi^  the  bend*  And 
the  reeaon  is  quite  dear;  becauae^  where  a  bo€toiiiiy4MDd 
attaches  upon  a  cargo^  that  cargo  cannot  be  made  snligeot 
to  the  payment  of  the  bond  until  the  proceeds  of  the  ili^ 
and  freight  have  been  exhausted*  The  ahip  is  the  primvj 
fund,  the  cargo  the  secondary;. therefore,  if  the  ship  b$ 
sufficient^  proceedings  against  the  cai|po  ere  wholly  onns> 
cetsary  and  useless.  The  same  principle  applies  if  ths 
freight  is  not  ezhaustsd ;  aa  waa  decided  by  Lord  Sto<«4 
in  the  case  of  ike  **Prmce  RtgaU.***  The  peeeent  csw bs* 
comes  more  complicsted  in  consequence  of  the  bail  bdag 
given  for  a  part  o£  the  fVeight ;  but  still  that  iect  does  not 
affect  the  question  of  the  primary  application  of  the  pro- 
ceeds of  the  ship. 

On  the  12th  June,  the  Answer  to  the  Act  was  brooght 
in  by  Mr.  Coote»  and  I  thinki  had  he  been  aware  of  the  ttus 
of  circumstances^  he  ought  not  so  to  have  done,  but  to 
have  prayed  the  Court  to  sUy  proceedings  against  the  csrgo 
till  the  ship  had  been  add  and  a  deficiency  ascertained,  ths 
only  case  in  which  the  cargo  would  be  liable.  I  think, 
therefore,  that  both  parties  did  not  see  their  way  clcsrlyt 
and  consequently,  much  time  has  been  lost,  unnecessary  ex* 
pense  incurred,  the  ship  deteriorated,  and  possibly,  if  the 
bond  be  valid  as  to  the  cargo,  the  cargo  made  answeraUe 
unnecessarily.  1  must  now  look  at  the  other  proceedings,  to 
ascertain  whether  the  bond  be  or  be  not  good  aa  against  the 
cargo. 

The  original  Act  steted  that  the  ship  belonged  to  Unde* 
walla,  in  Sweden;  that  she  sailed  from  Oottenburg  for 
Hull  on  the  13th  November,  laden  with  Inm  and  deals; 
that,  in  consequence  o£  disasters  at  sea,  she  waa  compdicdt 
at  the  latter  end  of  November,  to  take  refuge  in  Soouso 
Bay;  that  on  the  3rd  December  she  proceeded  to  Stromstady 
where  the  cargo  was  unladen,  and  great  repaira  were  fiiund 
to  be  necessary.    The  masteri  aa  stated  by  the  Ad,  then 

*  NotisfK 


luiHie  oiitthat  he  wwit  frMi  Romddo  B«]f  b^re  tiii»^  rfri^    jfatfyaii?. 

fiM)1ied  Stromaladi  and  tlie<^ner»  then  de^red  him' M 

borrow  money  en  bottomry;    He  went  to  Strom^tad,  mid 

Applied  to  Mr.  Torin»-  who  advanced  the  sum  of  £S9& 

tS%i  1  Id.  on  a  hettomirybond  dated  March  26th,  1849,  and 

1#hich  purports  to  bmd  ahip,  freight^  end  cargo ;  the  inte- 

rMI  is  to  be  at  fifteen  per  cent^    Tlie  ahfp  left  Stromatad, 

and  reached  HuU  on  the  7th  April.     The  Act  ftirtiier 

aKeges^  that  the  bond^  ao  granted  with  the  consent  of  the 

owners,  is  vmHd  by  the  kw  of  Sweden,  althoogh  sneh 

•Wners  resided  hi  the -^oiintrf  where  the  bond  was  granted. 

The  Answer  to  the  Act  is  exceedingly  brief.    It  denied 

that  the  bond  w«s  valid  aoeerdhlg'to  the  law  of  fiweden^  as 

related  to  the  cargo,  and  alleged  that  it  was  given  fbra 

fbrmerdebt;  that  the  whole  of  the  cargo  belonged  toBri- 

tiah  subjects,  and  that>  for  these  sffiid  o4hel*teaaons,  the  bond 

could  not  be  enforced  by  this  Cctot. 

•    Oa  these  pleadings  the  case  >  came  before  me.    The  evi» 

«knce  on  the  part  of  the  ownerfrof  the  cargo  did  not  support 

the  defence ;  but  alSdavita  were  offered  as  to  matters  not 

contained  in  the  Act.     One  of  them^  made  by  a  person 

named  Wame,  stated  that  the  ship  had  never  been  repaired 

since  she  waa  bulk,  and  that  appeared  to  be  about  twelve 

MonUis  ago  ;  that  her  sails  were  old,  and  her  value  was  not 

niore  than  about  £90(K     There  are  two  other  affidavits  to 

the  aaoMs  efl^t.    In  the  Act  on  Petition  it  had  b^n  stated, 

and  I  am  sorry  to  say  erroneously  so,  that  she  was  of  the 

biirtben  of  ^fbf-two  tons  only  ;  a  drcumetanee  not  unUm* 

pertant^  because^  if  true,  the  vessel  could  have  been  of  very 

amall  value;  and  all  these  statements  led  to  the  suspicfdA 

tfaatt  the 'Cargo  had  been  improperly  sacrificed.    The  CottH, 

therefore,  thought  it  right  that  further  inqu^  should  take 

plaee^  and  surveys  and  appraisements  were  made*  The  veMd 

liaaiskiee'been  «qM,  pursuasit  to  an  ovder^ofthe-Ooiirt,  ahU 

liasifetlMdailutii  cimsiderably  less  thaauhe  botce«ivy4MMid; 

consequently  there  is,  including  the  freight^  a  deficiency^  for 

which  the  cargo,  if  the  bond  is  valid  against  it,  is  liable. 

VOL,  VII.  h 
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1650.  Then,  how  does  the  case  stand  with  respect  to  the  varioM 

grounds  of  opposition  which  have  been  raised  ?     First,  is 
Banaparu.     to  the  averment  that  the  bond  was  given  for  an  old  debt, 
there  is  no  evidence  to  support  that  statement.     Secondly, 
that  the  bond,  as  affecting  the  cargo,  was  invalid  bj  the  law 
of  Sweden.   The  evidence  supports  its  validity,  and  there  is 
no  conflicting  testimony.     I  do  not  think  it  necessary  to 
pronounce  any  opinion  upon  this  question  of  Swedish  law, 
because  I  think  that  the  validity  of  the  bond  must  be  deter- 
mined by  the  general  law  maritime,  and  not  by  the  munici- 
pal law  of  the  country  where  it  was  granted,  so  far  at  least 
as  any  question  arises  upon  the  obligatory  effect  of  the  bond 
•upon  persons  not  being  Swedish  subjects.     Thirdly,  witk 
regard  to  the  averments  in  the  affidavit,  that  the  ship  was  a 
new  one,  and  that  no  repairs  had  been  done  and  no  new 
sails  furnished ;  tliis  charge  is  wholly  disproved  by  the  evi- 
dence— ^indeed,  it  is  not  supported  at  all.    Fourthly,  with 
respect  to  the  value  of  the  ship  herself,  she  is  of  the  bur- 
then of  fifty-two  Swedish  lasts,  or  about  120  tons.     Arior 
to  the  repairs,  and  after  the  damage,  she  was  valued  at 
Stromstad  at  £416,  and  after  the  repairs  at  £66d.    I  see 
no  reason  to  believe  that  these  documents  are  fraudulenti 
and  I  cannot  without  external  or  internal  evidence  assume 
them  to  be  so.    If  this  vessel  was  of  the  value  herein  stated, 
or  nearly  so^  at  the  time  the  bottomry-bond  was  taken, 
there  is  an  end  of  all  suspicion  that  it  was  granted  unduly, 
merely  to  make  the  cargo  bear  the  expenses  of  the  ship,  for 
the  ship  alone  would  have  been  sufficient,  even  without  the 
freight,  to  have  defrayed  the  amount  of  the  bond.     As  this 
is  the  real  point  of  the  inquiry,  I  need  not  examine  the 
surveys   and   appraisements  made  here,    for   they  cannot 
affect  the  bona  Jides  of  the  transaction  in  Sweden,  nor  of 
course  the  state  of  the  ship.     I  am  satisfied  that  there  is  no 
proof  of  any  fraud  practised  for  the  purpose  of  saddling  the 
cargo  with  the  expense  of  repairing  a  ship  not  worth  repair. 
Had  the  ship  been  sold  here,  therefore,  without  incurring  any 
expense,  as  soon  as  the  proceedings  would  have  allowed,  I 
think  the  deficit,  if  any,  would  have  been  very  small* 
The  case,  then,  comes  to  this :    there  being  no  fraud 
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proved,  is  the  bond  invalid  by  the  general  maritime  law»  as         1850. 
relates  to  the  cargo,  by  reason  of  such  bond  being  granted         j_^' 
in  the  country  of  the  owner  of  the  ship,  and  no  notice  being    Botu^^wrU, 
given  to  the  owners  of  the  cargo  ?     I  am  of  opinion  that 
the  principle,  so  far  as  it  extends  (for  it  is  not  a  universal 
rule),  that  a  bond  shall  not  be  granted  in  the  country  of  the 
owner  of  the  ship»  was  chiefly  directed  to  the  protection  of 
the  owners  of  the  ship,  and  not  to  that  of  the  owners  of  the 
cargo.     Such  principle  depended  upon  the  facility  of  com- 
munication with  the  owner  of  the  ship  or  of  the  cargo,  if 
resident  in  that  country ;  but  where  the  owner  of  the  cargo 
was  resident  abroad,  the  principle  could  not  apply,  and 
especially  not  in  this  case,  where  the  owner  of  the  ship  was 
a  consenting  party* 

The  last  objection  is,  that  the  cargo  ought  to  have  been 
transhipped,  or  communication  made  to  the  owners  of  the 
cargo.  It  is  quite  clear  that  there  is  no  general  obligation 
on  a  master  to  tranship;  and  here,  judging  from  the  papers  ' 
before  the  Court,  the  question  was  considered  by  the  autho- 
rities at  Stromstad ;  but  it  appears  that  information  was 
given  to  the  shipper  of  the  cargo,  and  that  he  refused  to 
advance  any  money  at  all.  Does  the  law  require  that  the 
master  should  make  a  communication  to  the  owner  of  the 
cargo  in  England,  if,  indeed,  he  knew  who  was  the  owner  ? 
I  know  of  no  authority  which  renders  such  a  communica- 
tion imperatively  necessary,  and  I  do  not  perceive  that  the 
circumstances  of  this  case  particularly  required  it.  It  was 
argued  that,  if  the  ship  was  of  the  value  stated,  the  money 
might  have  been  raised  on  the  ship  alone ;  but  neither  in 
practice  nor  in  law  is  the  person  advancing  money  on  bot- 
tomry bound  so  to  restrict  his  security. 

I  must  pronounce  for  the  validity  of  this  bond,  for  the  Bond  pro- 
objections  of  fact  are  not  proved,  and  the  objection  of  law  is  "®""*^^  ®'* 
not,  1  think,  maintainable ;  and  I  must  give  the  bondholder 
his  costs.  They  are  due  to  him  as  a  matter  of  justice 
generally,  and  not  the  less  so  in  this  case»  where  much  of 
the  expense  has  arisen  from  the  suggestion  of  facts  wholly 
unsupported  by  proof. 
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Ukeriwpfo-  Gorham^  Clbrk,  v.  thb  Bishop  of  EzETBB.-^Th^ 
case  ofGorham  following  were  the  farther  and  final  proceedings  in  this 
T.  the  Bithop  of  esse,* 

The  Judicial  Committee  of  the  Privy  CouDctl  having 
reported  to  Her  Majesty  that  the  sentence  of  the  Judge  of 
the  Arches  Court  ought  to  be  reversed*  and  advised  Her 
Majesty  to  remit  the  cause  to  the  Arches  Comrt,  widi  die 
declaration  that  the  Lord  Bishop  of  Exeter  had  not  shown 
sufficient  cause  why  he  did  not  institute  Mr.  Gorham,  to 
the  end  that  right  and  justice  might  there  be  done  in  this 
matter,  pursuant  to  the  said  declaration,  and  Her  Msjesty 
in  Council  having  approved  of  the  Reports  the  cause  wss 
remitted  accordingly.  The  following  is  the  form  of  the 
Remission  :— 

Remission  to  Victoria,  by  the  Grace  of  God  of  the  United  Kingdom  of  Great 
Couit^'**'*'  Britain  and  Ireland,  Queen,  Defender  of  the  Faith ;  To  our  Right 
Trusty  and  well-beloved  Councillor,  Sir  Herbert  Jenner  Fust, 
Knight,  Doctor  of  Laws,  Official  Principal  of  the  Arches  Court  of 
Canterbury,  lawfully  constituted,  his  Surrogate,  or  some  other 
competent  Judge  in  this  behalf,  greeting:  Whereas  the  Judi- 
cial Committee  of  our  Privy  Council,  in  a  eertain  cause  of 
appeal  and  complaint  of  nullity  to  Us  in  Council,  and  by  Us  re- 
ferred to  the  said  Judicial  Committee,  promoted  and  brought  by 
the  Reverend  George  Cornelius  Gorbam,  Clerk,  against  the  Right 
Reverend  Father  in  God,  Henry,  by  Divine  Permission  Lord 
Bishop  of  Exeter,  from  a  certain  Decree  or  Order  of  the  sud 
Official  Principal  of  the  Arches  Court  of  Canterbury,  made  snd 
given  in  a  certain  cause  of  Monishing  the  said  Lord  Bishop  of 
Exeter  to  admit  the  said  Reverend  George  Cornelius  Gorham, 
Clerk,  to  the  Vicarage  and  Parish  Church  of  Brampford  Speke, 
in  our  County  of  Devon,  Diocese  of  Exeter,  and  Province  of 
Canterbury,  and  to  institute  and  invest  the  said  Reverend 
George  Cornelius  Gorbam,  Clerk,  in  the  Vicarage  aforesaid,  with 
all  its  rights,  members,  and  pertinents,  and  to  cause  the  said 
Reverend  George  Cornelius  Gorham,  Clerk,  to  be  inducted  into 

*  See  the  judgments  in  the  Arcbes  Court  of  Canterbury,  and  in  tbe 
Supreme  Appellate  Court,  the  Judicial  Committee  of  the  Privy  Counci), 
ofUea,  p.  187,  and  p.  413. 
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the  real  actual  and  corporal  poiteaaion  of  the  same,  or  to  show  1850. 
reasonable  and  lawful  cause  to  the  contrary,  rightly  and  duly  pro-  ^xH" 
ceediog,  on  the  Eighth  day  of  March  instant^  did  agree  to  report  jg^  ^  JEmtier, 
to  Us  their  opinion  in  favour  of  the  said  Appeal,  that  the  Decree 
or  Order  of  the  said  Official  Principal  of  the  Arches  Court  of  Can- 
terbury, appealed  from,  ought  to  be  reversed,  and  that  it  ought 
to  be  declared  that  the  said  Lord  Bishop  of  Exeter  hath  not 
shown  sufficient  cause  why  the  siud  Reverend  George  Cornelias 
Oorham,  Clerk,  should  not  be  instituted  to  the  Vicarage  of  Bramp- 
ford  Speke  aforesaid,  and  did  further  agree  to  report  to  Us  their 
opinion  that  the  principal  cauae  ought  to  be  i^mitted  to  the  said 
Official  Principal  of  the  Court  from  which  the  said  appeal  was 
brought,  to  the  end  that  right  and  justice  might  be  there  done  and 
administered  in  the  premises,  in  pursuance  of  such  declaration : 
And  whereas,  on  the  Ninth  day  of  March  instant.  We  were  pleased, 
by  and  with  the  advice  of  our  Privy  Council,  to  approve  the  sdd 
Report,  and  of  what  is  therein  recommended,  and  to  order  as  it  is 
thereby  ordered,  that  the  same  be  duly  and  punctually  observed, 
complied  with,  and  carried  into  execution  (Justice  so  requiring) : 
Therefore,  We  do  give  and  grant  unto  you  Our  License  and  Au- 
thority, and  strictly  enjoin  you,  by  virtue  of  these  Presents,  that 
you,  resuming  into  your  hands  the  said  Cause,  with  all  its  inci- 
dents, emergents,  dependents,  and  things  adjoined  thereto  and 
connected  therewith,  may  and  do  freely  and  lawfully  proceed 
according  to  the  exigency  of  the  law  and  the  tenor  of  the  said 
Report  and  Our  order  confirming  the  same,  to  the  end  that  right 
and  justice  may  be  done  and  administered  by  you  in  the  premises, 
in  pursuance  of  the  aforesaid  declaration,  any  Inhibition  hereto- 
fore issued  to  the  contrary  notwithstanding.  Given  at  London, 
under  the  seal  which  We  use  in  this  behalf  (&s  to  affixing  the 
seal)  the  sixteenth  day  of  March,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  fifty,  and  of  Our  Reign  the  thirteenth. 


Court  of  ^n$m'0  ismcjft* 

April  25,  1850. 

£x-PARTB  THE  BisHOP  OF  ExBTSB,  IN  Rb  Gobham     Motion  for  a 

V.  THE  Bishop  of  Exetbr— On  the  first  day  of  Easter  p^jjjjyj?^   .* 

Term,  1850,  Sir  F.  Kelly,  Q.C.,  moved  the  Court*  for  a  Rule  the    Court    of 

Queen'sBencb. 
*  Cwam  Lord  Campbell,  C.J.,  Patteson,  Wigfatmao,  and  Erie,  JJ. 
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18501        to  show  cause  wh  j  a  Writ  of  Prohibition  shonlcl  not  issue 

Afeil  g5.     1^  ^^  Dean  of  the  Arches  and  to  the  Archbishop  of  Can- 

Oorhamf*     terbury,  to  prohibit  them  from  carrying  into  execution  tiie 

Bp,  tf  ExfUsr,  Q,j^f  Qf  jjer  Majesty  in  Council,  upon  the  Report  of  the 

Judicial  Committee.    The  Court  took  time  to  consider,  and 

this  day  gave  its  decision. 

JuooMWMT.  LoBD  Caufbsll,  C J. 

This  is  a  motion  for  a  Rule  to  show  oiuse  why  a 
Writ  of  Prohibition  should  not  issue  to  the  Dean  of  the 
Arches,  and  to  the  Archbishop  of  Canterbury,  to  prohibit 
them  from  requiring  the  Lord  Bishop  of  Exeter  to  institute 
the  Rev.  George  Cornelius  Grorham  to  the  Vicarage  of 
Brampford  Speke,  and  also  to  prohibit  the  Dean  of  the 
Arches  and  the  Archbishop  of  Canterbury  from  instituting 
the  said  George  Cornelius  Gorham  to  the  said  Vicarage,  or 
otherwise  carrying  into  execution  an  order  of  Her  Majesty 
in  Council,  made  on  the  9th  of  March,  1850,  upon  a  Report 
of  the  Judicial  Committee  of  the  Privy  Council,  in  an  appeal 
from  the  judgment  of  the  Court  of  Arches,  in  a  suit  of 
duplex  querela  between  the  said  George  Cornelius  Gorham 
and  the  said  Lord  Bishop  of  £xeter.  Having  sat  as  a  mem- 
ber of  the  Judicial  Committee  when  the  appeal  referred  to 
was  heard,  I  should  abstain  from  giving  any  opinion  upon 
the  propriety  of  granting  this  motion  if  the  application 
were  connected  with  any  point  then  argued  and  decided. 
But  the  Lord  Bishop  of  Exeter,  in  his  affidavit,  states  that 
he  was  not  at  the  time  of  the  hearing  of  the  said  appeal 
before  the  said  Judicial  Committee,  nor  for  some  time  after- 
wards, informed  or  aware  of  the  objection  now  made ;  and 
certainly  it  never  was  brought  forward,  or,  as  far  as  I  know, 
thought  of,  either  by  the  Counsel  or  the  members  of  the 
Court,  till  after  the  decision  had  been  pronounced.  It  is, 
therefore,  as  new  to  me  as  to  my  learned  brothers  who  now 
sit  on  the  bench  along  with  me. 

The  objection  is,  that  Mr.  Gorham  had  no  right  by  law 
to  appeal  to  the  Queen  in  Council,  for  the  purpose  of  bring- 
ing  the  case  before  the  Judicial  Committee,  and  that  he 
could  only  appeal  from  the  judgment  of  the  Court  of  Arches 
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to  the  Upper  HouBe  of  Convocation.     If  this  objection  be        185a 
well  founded  in  point  of  law,  it  does  not  come  too  late,     "*     ' 
and  the  Prohibition  ought  to  be  awarded  to  stay  the  execn*     Gorkam  f . 
tion  of  the  sentence;  for,  on  this  supposition,  the  judgment  ^'  ^  Ex€ter. 
of  the  Court  of  Arches  against  Mr.  Gorham  remains  un« 
reversed,  the  proceedings  before  the  Judicial  Committee 
and  before  Her  Majesty  in  Council  must  be  considered 
wholly  void ;  and|  the  want  of  jurisdiction  appearing  on 
the  face  of  the  sentence,  advantage  may  still  be  taken  of  the 
nullity.     But,  after  a  very  attentive  and  anxious  consider- 
ation of  the  statutes  and  authorities  relied  upon,  we  are  all 
of  opinion  that  the  objection  is  unfounded,  and  that  the 
course  taken  by  Mr.  Gorham,  upon  judgment  being  given 
against  him  in  the  Court  of  Arches,  was  a  course  which  it 
was  perfectly  competent  for  him  to  take  for  the  purpose  of 
having  that  judgment  reviewed. 

The  case  turns  almost  entirely  upon  the  two  statutes, 
24  Henry  8,  c.  12,  and  25  Henry  8,  c.  19.  Sir  Pitzroy 
Kelly,  in  his  lucid  argument,  contended  that,  according  to 
the  just  construction  of  these  statutes,  in  all  cases  which 
touch  the  Queen,  the  only  appeal  given  from  the  Arch- 
bishop's Court  is  to  the  Upper  House  of  Convocation  ;  and 
that  this  cause  between  Mr.  Gorham  and  the  Bishop  of 
Exeter  touches  the  Queen,  because  her  Majesty  is  patron  of 
the  Living  of  Brampfbrd  Speke.  Upon  this  last  point  we 
do  not  feel  it  necessary  to  give  any  opinion,  as  we  clearly 
think,  that,  if  the  Queen  really  had  an  interest  in  the  ques- 
tion, whether  Mr.  Gorham  is  or  is  not  of  unsound  doctrine, 
her  right  to  present  a  fit  clerk  to  the  Living  of  Bramp- 
ford  Speke  not  being  in  controversy,  still  there  never  was 
given  by  the  Legislature  a  power  to  appeal  in  such  a  cause 
to  the  Upper  House  of  Convocation.  Sir  Pitzroy  Kelly 
very  properly  admits  that  the  appeal  he  contends  for  was 
not  given  by  24  Henry  8,  c.  12.  That  statute  was  passed 
when  Sir  Thomas  More,  a  rigid  Roman  Catholic,  was  Lord 
Chancellor,  and  when  Henry  had  not  yet  broken  with  the 
See  of  Rome.  Therefore,  it  still  allows  an  appeal  to  the 
Pope  in  all  spiritual  suits,  and  was  framed  upon  the  prin- 
ciple, that  while  all  temporal  matters  which  were  discussed 
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1800.  in  the  E^desiaiti^  CourU  ilioald  be  6iBilly  ^dttertuhiitf  fej 
AmJ5.  eourtfl  sitting  within  the  realni,  the  spiritM  jntiedltftioii 
GMum  T. '  which  belonged  to  the  Pope  as  flaprettie  head  of  the  Weatern 
B^  9f  &<«r.  Obmrch  should  remain  unaffected.  Acoorditigly,  tbib  MMl^ 
is  eonfined  to  causes  about  willsi  to  oabses  about  artJatrknoAjr 
and  divorce,  and  to  causes  about  tithes  and  oblations.  '  R^ 
apecting  these  three  classes  of  caosesy  it  is  enacfted  tfait  the 
appeal  should  be  fram  the  Archdeaoon  to  the  Bishofi,  and 
firom  the  Bislwp  to  the  Arehbishop,  whose  judgment  win  to 
be  6nal — cutting  off  the  appeal  to  Romei  wfiieh  othetr#ise 
would  have  kin.  The  9th  section  of  the  Act  provides  thi^ 
if  in  the  causes  before  rehearsed  there  aliall  be  MMifler  in 
contention  which  may  toudi  the  Ktfngy  the  party  jiggrieved 
shall  or  may  appeal  to  the  spiritoa]  prelate  and  other 
abbots  and  priors  of  the  Upp^  House  assembled  in  Conve- 
cadon,  whose  determination  is  to  be  ^oal.  But  an  appeal 
fhmi  the  Archbishop's  Court  in  a  suit  upon  dajul^  quereiOf 
involving  the  question  whether  the  clerk  presented  to  a 
living  by  the  King  was  of  unsound  doctrine^  would  stffl 
have  gone  to  Rome.  In  the  fdlowing  year,  Henry,  finding 
that  there  was  no  chance  of  succeeding  in  hia  divorce  suit 
with  the  sanction  of  the  Pope,  and  being  impi^ent  to  manry 
Anne  Boleyn,  resolved  to  break  with  Rome  altogether,  audi 
preserving  all  the  tenets  of  the  Roman  Catholic  faith,  to 
vest  in  himself  the  jurisdiction  which  the  Pope  had  hitherto 
exercised  in  £ngland.  Sir  Thomas  More  had  now  resigned 
the  Great  Seal,  and  it  was  held  by  the  pliant  Lord  Audley, 
who  was  ready  to  adopt  the  new  doctrine  in  religion,  or  to 
adhere  to  the  old>  as  suited  his  interests.  In  a  new  session  of 
Parliament,  several  statutes  were  passed,  which,  in  additian 
to  further  regulating  appeals,  put  a  stop  to  the  payitient  of 
first-fruits  and  Peter-pence  to  the  Bishop  of  Rome ;  forbade 
the  investiture  of  English  Bishops  or  Archbishops  by  the 
Bishop  of  Rome ;  gave  power  to  the  King  to  nomini^Bishops 
in  default  of  election  by  the  Dean  and  Chapter  under  a 
congS  (TSlire  ;  prohibited  dispensations  or  licenses  fVooi  the 
Bishop  of  Rome ;  and  declared  the  King  to  be  aupreasehesd 
of  the  Church,  with  power  to  <' repress,  fedress^^^efeutt,  order, 
correct,  restrain,  and  amend  all  such  errors,  hareaies*  abuMs, 
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o&iioeey  ccmtempta,  and  enonnitieSf  which  by  any  manner        ISfiOi 
of  q)iritual  authority  or  jurisdictioa  ought  or  might  kw-     ^^*"'  ^ 
fully  be  reformed*  repreasedy  ordered,  redreased*  corrected,     Gorkamv.  . 
restrained,  or  amended,  for  the  conservation  of  the  peace,  ^  ^  Sx«ki^ 
unity,  and  tranquillity  of  the  realm."    The  first  of  these 
statutes  was  the  26  Henry  8,  c»  19,  which  put  an  end  to  all 
appeals  to  Rome  in  all  cases  whatsoever,  and  enacted,  by 
section  3,  <<  that  all  manner  of  appeals,  of  what  nature  or 
eendidon  soever  they  be,  or  what  tense  or  matter  soever  they 
ooneem,  shall  be  made  and  had  by  the  parties  aggrieved  after 
such  manner,  form,  and  condition  as  is  limited  "  by  the  former 
Act  of  Parliament;  that  is  to  say,  from  the  Archdeacon  td 
the  Bishop,  and  from  the  Bishop  to  the  Archbishop.    No 
exception  is  introduced  respecting  causes  which  touched  the 
King,  and,  on  the  contrary,  the  enactment  is  expressly  ex^ 
tended  to  all  cau8es>  of  whatever  nature  they  be,  and  what* 
ever  matter  they  may  concern.    But  all  doubt  is  removed 
by  the  following  section  (4),  which  creates  a  new  Court  of 
Appeal  for  all  causes  in  the  Ecclesiastical  Courts.  Instead  of 
allowing  the  decision  of  the  Archbishop  to  be  final,  as  it 
was  by  24  Henry  8,  the  Legislature  now  enacted  that,  fot* 
lack  of  justice  in  any  of  the  Courts  of  the  Archbishops,  it 
aball  be  lawful  to   the  parties  grieved  to  appeal  to  His 
Majesty  in  the  High  Court  of  Chancery,  where  Delegates 
are  to  be  appointed  under  the  Great  Seal,  who  are  to  adju- 
dicate upon  the  appeal.    This  appeal  is  given  in  all  causes 
in  the  Courts  of  the  Archbishops  of  this  realm,  as  well  in 
the  causes  of  a  purely  spiritual  nature,  which  might  hitherto 
have  been  carried  to  Rome,  as  in  the  classes  of  causes  of  a 
temporal  nature,  enumerated  in  24  Henry  8,  c.  12.     The 
meaning  of  the  Legislature  is  still  further  proved  by  se<S 
tion  6  of  the  new  statute,  which  enacts  that  all  manner  of 
appeals  hereafter  to  be  taken  from  the  jurisdiction  of  any 
abbots,  priors,  and  places  exempt  from  the  Ordinary,  shall 
be  to  the  King's  Majesty  in  the  Court  of  Chancery,  in  like 
manner  and  fonn  as  heretofore  to  the  See  of  Rome,  no  ex- 
ception being  introduced  respecting  causes  which  touch  the 
King,  although  it  was  then  notorious  that  causes  touching 
the  King  might  he  taken  to  Rome,  Pope  Clement  having 
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IBfiflU  recently  revoked  Henry's  divorce  suit  fi;oni  before  Cardinolf 
^^***'^  Woisej  and  Campeggio,  sittiDg  at  Whitefriars,  to  be  deleri> 
dtrkamr.  mined  by  Hia  Ualiness  in  the  Vatican*  The  conatroction 
^^  e^iuTiMr.  ^]|2|^  |}|^  words  of  the  statute  seem  to  require  is  esfiresily 
put  upon  tbon  by  Lord  Coke.  In  his  4th  Inttitute^  p.  W^ 
commenting  upon  the  statujtt  36  Henry  8^  c.  1^  this  gieit 
lawyer  aays»  ''A  general  prohibition  that  no  appeals  be 
pursued  out  of  the  realm  to  Rome  or  elsewhere.  Itemi  a 
general  clause,  that  all  manner  of  appeals^  what  matter 
soever  they  concern,  shall  be  made  in  such  manner,  forn^ 
and  condition  within  the  realm  as  it  is  above  ordered  bf 
84  Henry  8,  in  the  three  classes  aforesaid;  and  one  further 
d^^ee  in  appeals  for  all  mamier  of  causes  is  giveUj  via. 
from  the  Archbishop's  Court  to  the  King  in  Chanceryi  whee 
a  Commission  shall  be  awarded  lor  the  determinatioo  of  Aft 
aaid  appeali  and  from  thence  no  Airther."  In  practioeb«o«k 
is  the  construction  that  has  been  invariably  put  upon  the 
statute  for  above  three  centuriet,  without  any  doubt  beinf 
started  upon  the  subject  till  the  present  motion  waa  made. 
During  this  long  period  of  Ume,  there  have  been,  many 
auits  decided  in  the  Archbishops'  Courts,  in  which  the  Crown 
has  been  concerned,  respecting  testaments  and  tithes,  and 
also  of  a  spiritual  nature,  if  this  duplex  querela  toodies  the 
Queen.  We  know  that  in  many  of  these  the  decisiiai  k 
the  Archbishops'  Courts  was  not  satisfactory.  According 
to  what  is  now  contended  for,  the  appeal  ought  to  have  been 
to  the  Upper  House  of  Convocation ;  but  there  is  no  tmee 
of  any  such  appeal  ever  having  been  brought.  On  the  coQ> 
trary,  there  seems  every  reason  to  believe  that  the  appesl 
has  uniformly  been  to  the  King  in  the  Court  of  Chanoeiy, 
where  Commissioners  have  been  appointed ;  or,  in  common 
language,  to  the  ''  High  Court  of  Delegates." 

The  causes  of  this  sort  which  are  most  likely  to  occur  are 
testamentary,  respecting  the  administration  of  the  goods  of 
persons  who  die  intestate,  without  any  known  relatives*  If 
such  persons  die  intestate,  or  their  wills  are  invalid,  the 
Sovereign  is  entitled  to  the  administration  of  their  personsl 
property,  and  the  right  of  the  Crown  may  depend  upon  the 
validity  of  the  wills  which  they  execute,  or  on  questions  of 
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pedigree  ^th  claimants  who  allege  tbemfielvea  to  be  the  1850. 
next  of  kin.  One  mstence*  will  be  found  in  I  Phillimore,  Afml8». 
170,  in  which  the  Crown  was  directly  interested,  and  Sir  Chrkamw* 
William  Scott  appeared  as  King's  Advocate  for  the  Crown.  ^  «f  ^««ft^- 
The  decision  being  against  the  Crown,  there  was  an  appeal 
fitem  t^e  Dean  of  the  Arches  to  theConrt  of  Delegates ;  and 
1  am  informed  by  practitioners  in  Doctors  Commons  that  as 
often  as  there  has  been  an  appeal  in  such  a  suit,  it  has  fol- 
lowed die  Same  course.  This  statement  rests  on  oral  testi- 
mony ;  but  there  are  two  precedents  to  which  I  can  refer 
with  entire  confidence,  and  which,  being  unopposed  by  any 
<»f  a  Contrary  tendency,  are,  I  think,  sufficient  to  show  the 
nsage  in  construing  the  Statute.  The  first  occurred  not  long 
after  the  Statute  passed,  and  is  to  be  found  in  Dyer,  273, 
Tlie  appointment  of  the  Dean  of  Wells  being  vested  by  Act 
of  Parliament  in  the  Crown,  King  Bdward  6»  by  Letters 
Patent,  appointed  one  Goodman  dean^  who  was  thereupon 
installed.  Afterwards,  the  Bishop  of  Bath  and  Wells,  act- 
ing under  the  authority  of  the  King,  pronounced  sentence 
of  deprivation  of  the  deanery  against  Goodman.  There  was 
an  appeal  to  the  Archbishop,  and  he  confirmed  the  sentence 
of  deprivation*  Goodman,  considering  himself  aggrieved, 
resolved  to  appeal.  NoW|  this  suit  touched  the  King,  for 
he  was  a  party  to  the  proceeding,  as  patron  of  the  deanery. 
According  to  the  argument  at  the  Bar,  the  appeal  ought  to 
have  been  to  the  Upper  House  of  Convocation.  But  the 
appeal  was  to  the  King  in  Chancery,  and  Delegates  being 
appointed,  they,  after  argumentt  confirmed  the  sentence. 
Edward  6,  thereupon,  by  Letters  Patent,  appmnted  to  the 
deanery  one  Turner,  who  was  installed.  But  on  the  acoes* 
tlon  of  Queen  Mary  (Goodman,  I  presume,  being  a  Roman 
Catholic,  and  Turner  a  Protestant),  she,  on  Goodman's  peti- 
tion, issued  a  fresh  Commission  of  Delegates  to  review  the 
sentence  of  the  former  Delegates ;  and,  if  the  appeal  ought 
to  have  been  to  the  Upper  House  of  Convocation,  this  pro- 
ceeding was  coram  tion  judice.  But  the  new  Delegates 
reversed  the  sentences  against  Goodman^'and  restored  him 

*  Bwrgh  V.  ApdtlRe. 
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46S0.        to  thfe  deMMO-y.*    GoodolAn  etijojned  tbe  detoery  tiU  Af 
AFIUL26.     death  of  Queen  Mary.  Tamer  then  pethiaiiecl  Qaaeo  EKiii- 


Gorhamr.  beth  for  b  new  CommiMonof  Delegaies  to  review  die  «■- 
Mf*  ^  Ex$tm.  len^  Bgamet  him*  She  granted  a  new  CoramiBwan  of  Dde- 
galea,  and  they  remaned  GiKidman,  and  reatopad  Tanar. 
Goodman  p^tianed  to  another  ConmriaaioD  af  Dclegif  i 
Thisy  to  show  her  impartialityy  Ifae  Qoecn  granted.  Bat 
the  new  Delegates  6naUy  decided  in  finro«r  of  IHnmer,  aod 
he  ei^}oyed  the  deanery  under  their  aentcnoe  till  the  tiawaf 
bis  death.  Mudi  litigation  aroae  reapaedtq^  tilie  acts  of  the 
rival  deans  while  they  were  respectively  m  poaaeaaion.  Thev 
perplexing  questions  were  debated  before  Chief  Josdee 
Catlyn,  Chief  Justice  Wray*  and  several  other  moat  leamsd 

.Judges.  They  m^ht  have  been  easily  aotved  by  the  doe- 
trine  that  all  the  proceedinga  subseqvent  to  tl^  aenteoee 
of  the  Archbishop  were  null  and  void,  aa  the  oontroverqr 
ought  to  have  been  decided  before  the   Upper  House  «f 

jConvocatioQ.  But  not  a  doubt  waa  started  respecting  the 
appeal  having  been  duly  brought  to  the  King  in  Chanooy 
onder  thcf  4th  section  of  the  25th  Henry  8,  c.  19^  and  fall 
efiect  was  given  to  the  sentence  pronounced  by  four  sacoes- 
sive  Commissions  of  Del^ates,  in  three  successive  reigns. 
The  other  case  to  which  I  refer  occurred  under  my  own 

.observation,  while  1  had  the  honour  to  bold  the  office  of 
Chancellor  of  the  Duehy  of  Lancaster.*  A  doubt  had  long 
existed  whether  the  goods  of  persons  dying  in  the  County 
Palatine  of  Lancaster  intestate  and  without  next  of  kin,  be> 

.longed  to  the  Sovereign  in  right  of  the  Crown,  or  in  right 
of  the  Duchy  of  Lancaster — a  distinction  which  became  of 

.practical  importance  from  the  time  when»  by  the  arrai^e- 
raent  of  the  Civil  List,  all  the  casual  resources  of  the  Crown 
went  into  the  Consolidated  Fund,  while  such  revenues  be- 
longing to  the  Duchy  were  still  allowed  to  go  into  the  Boyai 
Privy  Pursew  Upon  the  death  of  a  person  in  the  County 
Palatine  intestate  and  without  next  of  kin,  the  daim  of  a 
grant  of  administration  of  his  personal  property  was  made 

:by  PQ^  Propter  in  right  of  tbe  Crown»  and  by  another  in 

*  Dyke  vi  fKoiMi  6  Notes  of  Ca.  309. 
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iptght  of  the  Duchy.  In  the  Court  of  the  Biocesaiiy  the  iSSa 
Bishop  of  Chester^  the  dednon  was  in  favour  of  the  Crown  ;  "^^"^^ 
bot  on  an  appeal  to  the  Archbishop  of  York*  the  Metropc^*  .  Oarktm  r. 
tan  of  the  province,  the  sentence  was  reversed,  and  adminis-  -^^  ^  Extfx. 
tratioa  was  ordered  to  the  nominee  of  the  Duchy.  There 
can  be  no  doubt  that  this  cause  touched  the  Queenf  for  in 
different  oqiacities  i^e  was  the  sde  litigant.  The  appeal 
ought,  therefore,  emphatically  to  have  been  to  the  Upper 
House  of  Convocation,  if  sodi  an  appeal  could  In  any  case 
lie.  No  one  dreamed  of  ssch  a  proceeding.  The  appeal 
was  not  brought  before  the  Del^;ates>  only  because  the 
Statutes  2  &  3  William  4,  c  92,  and  3  &  4  William  4,  c  41, 
bad  passed,  by  which  all  the  powers  of  the  High  Court 
of  Delegates,  both  in  ecclesiastical  and  maritime  causes, 
had  been  transferred  to  the  King  in  Council,  and  the  Judi- 
cial Committee  of  the  Privy  Council  had  been  established, 
by  which,  in  reality,  all  such  appeals  were  to  be  deteiw 
mined.  The  appeal  was  prosecuted  there  exactly  as  if  it  had 
been  merely  between  subject  and  subject. .  It  was  argued 
at  great  length  before  Lord  Brougham,  Lord  Langdale» 
Mr.  Baron  Parke,  Sir  Herbert  Jenner  Fust,  Dr.  Lushington> 
and  Mr.  Pemberton  Leigh.  I  myself  sat  at  the  Bar  assist- 
ing the  Counsel  for  the  Duchy.  The  Report  of  the  Judicial 
Committee  was  in  our  favour,  confirming  the  Decree  of  the 
Archbishop  of  York,  and  this  was  confirmed  by  Her 
Majesty  in  Council.  The  administration  was  accordingly 
granted  to  the  nominee  of  the  Duchy,  and  the  question  was 
considered  to  be  solemnly  and  legally  settled.  But  if  the 
argument  of  Sir  Fitzroy  Kelly  ought  to  prevail,  the  ques- 
tion must  remain  doubtful  till  it  is  decided  by  the  Upper 
House  of  Convocation  for  the  province  of  York. 

Was  the  language  of  25  Henry  8,  c  19,  obscure,  instead 
of  being  clear,  we  should  not  be  justified  in  differing  from 
the  construction  put  upon  it  by  contemporaneous  and  long^ 
continued  usage.  There  would  be  no  safety  for  property  or 
liberty,  if  it  could  be  successfully  contmided  that  all  lawyera 
and  statesmen  have  been  mistaken  for  centuries  as  to  the 
true  meaning  of  the  Act  of  Parliament.  We  have  been 
called  upon  to  recollect  that  the  Upper  House  of  Convoca- 
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A  •imilar  Mo-  Tbb  same.— On  the  2iid  May,  Sir  F.  Ketfy  moved  in 
Court  5  CwBk  ^"  Court*  for  a  Rule  am  in  the  same  matter  and  to  the 
inon  Pleat.       same  effect. 

The  Judges  having  taken  time  to  consider,  their  dedsioD 
was  given  this  day. 


Ju  DCIMIMT. 


8iB  Thomas  Wilde,  C.  J. 

In  the  last  Term,  this  Court  was  moved  for  a  Pro- 
hibition on  behalf  of  the  Lord  Bishop  of  Exeter,  for  a  Rule 

*  Coram  Sir  T.  Wiide,  a  J.,  CretiwcU,  WiUanui,  aikl  TMm4,  Ji. 
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^  show  eaua^  vh y  a  Writ  of  Prohibition  should  not  issuer        Igsa 
to  be  directed  to  the  Right  Hon.  Sir  Herbert  Jenner  Fust*      Ma^- 
Knight,  the  Dean  of  the  Arches,  to  prohibit  hini  irom  in^     Chrktmn 
stituting  and  inducting  the  Kev.  George  Cornelius  Gorham  ^  ^  BxtUiF^ 
to  the  Vicarage  of  the  parish- church  of  Brampford  Speke^in 
the  county  of  Devon,  or  otherwise  execatiAg  a  icertain 
order  of  the  Queen  in  Council  made. in  that  respect*  -This 
motion  was  founded  on  affidarits,  which  stated  that  the 
Queen  was  the  patroness  of  the  Vicarage  of  Brampford 
Speke,  in  the  county  of  Devon,  and  that  Her  Majes^  duly 
presented  the  said  George  Cornelius  Gorham  to  the  said 
Vicarage,  and  that  the  Bishop  proceeded  to  examine  the  said 
Mr.  GorluuQa  as  to  his  fitness  and  qualifications  for  admia* 
aion,  as  well  in  relation  to  his  taith  and  doctrine,  as  to  his 
learning,  morals,  ability,  and  sufficiency,  according  to  the 
laws  ecclesiastical  of  this  realm,  and  that  the  Bishop  deters 
mined  that  the  said  Mr.  Gorham  did  hold  doctrines  and 
opinions  contrary  to  the  true  Christian  iaith,  and  contrary 
to  and  inconsistent  with  the  doctrines  of  the  Church  of 
England,  the  Thirty- Nine  Articles  of  Religion,  and  the 
Book  of  Common  Prayer,  enjoined  by  the  Act  of  Uniformity^ 
made  and  passed  in  the  13th  and  14th  years  of  the  reign  of 
King  Charles  2,  and  that,  by  reason  thereof,  the  Bishop  had 
refused  to  admit  and  institute  the  said  Mr.  Gorham  to  the 
said  Vicarage ;  that  Mr.  Gorham  had  instituted  a  duplex 
querela  in  the  Arches  Court  of  Canterbury,  and  that  the 
Judge  of  that  Court  had  adjudged  and  determined  that  the 
said  Mr.  Gorham  did  hold  such  unsound  doctrines  and 
opinions,  and  was,  therefore,  as  had  been  imputed  to  him, 
unfit  to  be  admitted,  instituted,  and  inducted  into  the  said 
Vicarage,  and  that  the  said  suit  was  therefore  dismissed 
with  costs ;  and  thereupon  the  said  G.  C.  Gorham  had  ap- 
pealed to  Her  Majesty  in  Council,  and  that  Her  Majesty 
had  been  pleased  to  refer  the  petition  to  the  Judicial  Com- 
mittee of  the  Privy  Council,  and  that  the  said  Judicial 
Committee  had  reported  to  Her  Majesty  that  the  said  judg- 
ment ought  to  be  reversed,  and  that  no  sufficient  cause. ha^ 
been  shown  why  the  said  Mr.  Gorham  should  not  be  ad- 
mitted, institutedi  and  inducted,  and  that  the  cause  ought 


liott  supplement; 

185a  to  be  ranitted,  tluit  jiMtice  might  he  adminisleied  fai  diil 
^^^  ^'  behalf:  and  farther,  that  Her  Majmty,  bj  an  Onkr  h 
Oarkmnr.  Couneily  had  ordered  and  directed  that  the  Report  ahooU 
Bff,^  Ex^m.  }gf^  observed  and  carried  into  execution,  and  that  the  caaie 
had  been  remitted  accordingly ;  and  that  the  OfficU  Pri»- 
dpal  of  the  Arches  Coart  is  proceeding  to  carry  theRepari 
and  recommendation  into  execution,  and  that  the  Bishop 
has  been  served  with  a  Monition  to  return  the  Letfsn 
Patent  of  the  presentation  of  the  said  O.  C.  Gorham  toths 
Arches  C!ourt,  and  that  the  said  G.  C.  Oorham  would  te 
admitted,  instituted,  and  inducted  by  the  Ardibishop  of 
Canterbury,  unless  prevented  by  prohibition  firom  dm 
Court ;  and  that  the  Bishop  was  advised  that  Her  M ijcttf 
had  no  authority  to  refer  the  petition  to  the  Judicial  Cooh 
mittee  of  the  Privy  Council,  and  that  the  Judicial  Com* 
mittee  had  no  power  to  consider  the  matter  thereof,  or  ts 
inake  any  report  or  recommendation  thereon,  and  that  Hor 
Majesty  had  no  power  to  make  the  Order  in  Council,  and 
that  the  Archbishop  of  Canterbury  has  no  power,  either  b| 
himself,  or  to  authorize  any  other,  to  admit,  institute^  awl 
induct  the  said  G.  C.  Gorham,  and  that  the  judgment  of 
the  said  Dean  of  the  Arches  is  still  in  fmt:e  and  effect  as  a 
valid  judgment,  and  that  the  Bishop  was  not  aware  that  the 
said  Mr.  Gorham  was  not  entitled  to  appeal  as  beforesaid. 

Such  are  the  facts  set  forth  in  the  affidavit;  and  the 
grounds  upon  which  Prohibition  is  prayed  are,  that  no 
appeal  against  the  judgment  of  the  Dean  of  the  Arches  is 
this  case  lay  to  the  Queen  in  Council,  or^  in  other  words,  to 
the  Judicial  Committee  of  the  Privy  Council ;  but  that  an 
appeal  from  the  judgment  of  the  Dean  of  the  Arches  coald 
only  be  made  to  the  Upper  House  of  Convocation. 
'  This  question  depends  upon  the  construction  of  the  Sta- 
tute made  and  passed  in  the  25th  Henry  8^  c.  19,  which 
Statute  must  be  construed  in  connection  with  the  24th 
Henry  8,  c.  12.  By  the  Stotute  24th  Henry  8,  c.  12,  s.S, 
appeals  from  the  Ecclesiastical  Courts  of  this  kingdom  were 
prohibited  to  be  made  to  Rome  in  the  classes  of  causes  there 
mentioned^  and  were  required  to  be  made  to  the  tribunals 
x>f  the  realm,  as  therein  stated,  and  by  section  9  it  was 
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MMCted  that,  in  case  any  oiiise  vMm\  the  ckwses  of  caases        185a 
therein  mentioned  should  "touch   the  King,**  the  party      May8T. 
grieved  should  appeal  from  any  of  the  Courts  mentioned  to     Cferktmp. 
the  Upper  House  of  Convocation,  and  the  determination  of -^  ^  Exti^r, 
the  Upper  House  appertaining  to  the  King  should  be  taken 
for  a  final  decree,  &c.y  never  after  to  oome  in  question  and 
debate^  to  be  examined  in  any  other  Court  or  Courts.    By 
the  S5th  Henry  8,  c.  19,  endtled,><<  The  Submission  of  the 
Clergy  and  Restraint  of  Appeals/'  it  is  enacted  by  section  3^ 
that,  after  the  day  therein  named,  no  manner  of  appeals 
^ould  be  made  out  of  the  realm  in  any  causes  or  matters 
having  their  commencement  in  any  Court  within  the  realm; 
of  what  nature,  condition,  or  quality  soever;  but  that  all  man* 
ner  of  appeals,  of  what  nature  or  condition  soever  they  should 
be  of,  and  wliat  cause  or  matter  soever  they  concern,  should 
be  made  and  had  after  such  manner,  form,  and  condition  as 
was  limited  for  appeals  in  the  causes  mentioned  in  .the  said 
Statute  of  the24Ui  Henry  8,  and  according  to  the  form 
and  efibct  of  that  Statute.    By  section  4  it  is  enacted,  that, 
for  lack  of  justice  at  or  in  the  Courts  of  the  Archbishops  of 
this  realm,  or  in  any  of  the  King's  dominions,  it  should  be 
lawful  for  the  parties  to  appeal  to  the  King  in  Chancery, 
and  that  a  Commission  should  thereupon  issue  to  certain 
persons  to  hear  and  determine  the  same,  and  whose  deter- 
mination should  be  definitive,  and  no  further  appeal  should 
be  had.    By  section  6,  all  appeals  thereafter  to  be  had  or 
taken  from  abbots,  priors,  &c.,  houses  and  places  exempt, 
in  such  cases  as  they  might  aforetime  immediately  appeal 
to  the  Pope, — that  in  all  such  cases  the  party  should  have 
the  appeal  to  the  King  in  Ciumcery,  in  like  manner  and 
form  as  before  was  used  to  the  see  of  Rome. 

The  present  application  does  not  relate  to  a  cause  within 
either  of  the  enumerated  classes  of  causes  in  the  Statute  bf 
the  24rth  Henry  8,  but  refers  to  an  appeal  prescribed  and 
regulated  by  the  Statute  of  the  25th  Henry  8,  and  such 
application  mainly  depends  upon  the  construction  of  such 
latter-mentioned  Statute;  and  two  principal  questions  occur 
to  be  considered :  first,  whether  the  9th  section  of  the  Sta- 
tute of  the  S4th  Henry  8  (which  enacts  that  in  any  cause 
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ISSa         within  either  of  the  enumerated  classes  of  causes  which  ifaill 

^^^^*     touch  the  King,  the  appeal  shall  be  made  to  the  Upper 

Gcrkam  r.     House  of  Convocation)  is  to  be  deemed  to  be  inooqportted 

Bp.  ^Exmr.  io  or  to  control  the  Sutute  of  the  25th  Henry  8,  and,  if  it 

shall  be  found  that  such  is  the  correct  construction  of  the 

Statute  of  the  25th  Henry  8,  then  a  second  question  wiD 

arise,  vis.  whether  this  is  a  case  which  touches  the  Qiieeo« 

In  considering  the  question  whether  the  9th  section  of  tbt 
Statute  of  the  24th  Henry  8  ought  to  be  deemed  to  be  in* 
corporated  in  and  to  control  the  Statute  of  the  25th  Henry  8, 
it  is  to  be  observed,  that  where  it  was  intended  by  the  Sti- 
tute  of  the  24th  Henry  8  to  make  a  distinction  in  the  coiit« 
to  be  pursued  in  appeals  in  causes  which  should  "  toudi  the 
King**  from  that  which  was  to  be  pursued  in  all  others,  it 
was  done  in  express  terms  by  the  9th  section  of  that  Statute, 
and  that  provision,  with  whatever  view  or  motive  it  was 
adopted,  could  not  have  been  out  of  mind  in  the  ihuning  of 
the  Sutute  of  the  25th  of  Henry.  Further  it  is  to  be  noted 
that  the  3rd  section  of  the  25th  Henry  8,  c  19,  is  altngether 
general  or  universal  in  its  terms,  such  terms  being,  <<  that  all 
manner  of  appeals,  of  what  nature  or  condition  soever  tbej 
should  be,  or  what  cause  or  matter  soever  they  should  con- 
cern, should  be  made  after  such  manner,  form,  and  condi> 
tion  as  had  been  limited  for  appeals  in  the  causes  mentioned 
in  the  24th  Henry  8,  and  according  to  the  form  and  effect  of 
that  Statute."  The  words  of  this  section  which  are  relied 
upon  as  having  the  effect  of  incorporating  by  implication 
that  which  had  been  enacted  by  distinct  expression  in  the 
former  Statute,  viz.  the  appeal  to  the  Convocation  in  matters 
which  touch  the  King,  are  the  following : — <*  afVer  such 
manner,  form,  and  condition  as  is  limited  for  appeals  to  be 
had  and  prosecuted'*  by  the  Statute  of  the  24th.  It  is,  there- 
fore, to  be  ascertained,  first,  what  was  the  *'  manner  and 
form"  limited  for  appeals  by  the  Statute  of  the  24th 
Henry  8. 

These  words,  ''  manner  and  form,"  found  in  the  5th  sec- 
tion of  that  Statute,  in  limiting  the  appeals,  are  thus  used: 
*'  They"— -that  is,  the  parties  to  whom  the  appeal  has  been 
given, — *<  may  and  shall  from  thenceforth  take,  have,  and  use 
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their  appeals  within  this  reahn,  and  not  elsewhere,  in  man*  igsa 
ner  and  form  as  hereafter  ensueth^  and  not  otherwise."  The  Mat27. 
Statute  then  proceeds  to  state  in  substance  that  all  appeals  Gifrham  r, 
from  the  Archdeacon  are  to  be  made  to  the  Bishop,  and  if  ^P'  ^  Ex^tr, 
Commenced  before  the  Bishop^  then  within  fifteen  days  to 
the  Archbishop,  and  there  to  be  definitively  adjudged.  If 
commenced  before  the  Archdeacon  or  Commissary  of  any 
Archbishop,  then  within  fifteen  days  to  the  Court  of  Arches 
€tr  Audience  of  the  Archbishop,  and  from  the  Court  of 
Arches  to  the  Archbishop,  there  to  be  definitively  deter- 
mined. These  provisions  are  inserted  in  the  printed  Statute 
as  three  sections,  but  they  are  in  truth  parts  of  the  5th  sec- 
tion, and  indicate  the  respective  modes  of  appeal  and  the 
times  within  which  the  appeals  referred  to  in  the  5th  section 
were  to  be  respectively  made.  In  a  subsequent  section,  pre- 
ceded by  distinct  words  of  enactment,  is  a  provision,  that 
any  cause  within  the  enumerated  classes  which  should  be 
commenced  before  an  Archbishop  should  be  finally  deter- 
mined there.  Then  follows  the  9th  section,  also  preceded 
by  express  and  distinct  words  of  enactment,  in  which  an 
appeal  is  given  to  the  Convocation  in  causes  in  which  the 
King  is  touched.  The  manner  and  form  mentioned  in  the 
Statute  of  the  24th  would  not  appear  to  have  reference  to 
the  appeal  given  in  suits  which  "  touch  the  King." 

The  word  ''  condition"  remains  to  be  considered.  This 
word  **  condition"  is  to  be  found  also  in  the  Statute  of  the 
S4th,  and  a  reference  to  that  Statute  for  its  meaning  (proper 
in  any  case,  as  being  the  language  of  a  Statute  in  pari  materid) 
becomes  the  more  appropriate  on  this  occasion,  as  the  Sta- 
tutes are  ancient,  and  the  language  not  that  of  modern  legis- 
lation. The  2nd  section  of  that  Statute,  after  enacting  that 
the  causes  therein  mentioned  should  be  determined  within 
the  King's  jurisdiction,  and  not  elsewhere,  proceeds  to  state 
that  the  same  shall  be  determined  in  such  Courts,  spiritual 
and  temporal,  *'  as  the  natures,  conditions,  and  qualities  of 
the  cases  and  matters  should  require."  The  word  *'  condition " 
there  is  not  used  in  the  more  common  sense  of  '^ restriction" 
or  **  qualification,"  but  in  that  of  **  character,"  "  state,"  or 
"  quality  ;"  and  the  object  of  its  introduction  is  obviously 
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lD6a  ndher  to  MnpUfy  than  qualify  the  other  lan£:«age.  Aaim 
^^^  ^'  here  we  think  that  the  word  '' caoditioiii**  in  thisSrdiK^ 
Chrham  t.  tion  of  the  25th,  had  referenceto  the  character  and  natareof 
^  qf  Ex^im.  ^^  causes  to  which  the  enactment  was  directed,  and  did  aot 
point  at  any  restriction  or  ezcepdon  in  the  case  of  the 
Crown.  It  would  seem,  therefore,  that  the  words  '<  manner, 
form,  and  condition,"  in  the  Srd  section  of  theSSthHesrfS^ 
were  intended  to  incorporate  the  manner  of  proceeding  ia 
appeals  in  general  indicated  hy  the  fcnrnier  Statute^  both  si 
to  time  and  other  drcomstanoes,  hat  not  Co  re-enact  a  ftm* 
ticttlar  prorision  in  that  Statute  disdnct  from  the  gaenl 
manner  and  form  of  appeals,  to  which  those  words  nude  no 
particular  reference.  At  any  rate,  the  worda  may  be  thas 
construed ;  it  is  a  construction  which  aatisfiea,  if  it  does  not 
exhaust  them,  and  in  such  a  case  it  may  be  doubted  whe- 
ther we  are  at  liberty  to  give  them  a  larger  aignificatioo,  ia 
conformity  with  the  rule  of  law  which  requires  that  the 
Crown  should  be  touched,  if  at  all,  by  ezpreaa  words. 

But  this  is  a  question  we  are  not  called  on  to  decide^  for» 
in  our  opinion,  the  section  which  follows,  explained  by  the 
usage  in  several  cases,  precludes  any  reasimable  doubt*  The 
4th  section  enacts,  in  general  terms,  that,  **  for  lack  of  jus- 
tice in  any  of  the  Courts  of  the  Archbishf^s,  it  should  be 
lawful  for  the  parties  grieved  to  appeal  to  the  King  in  Chan- 
cery," whereupon  the  Commission  therein  mentioned  was  to 
issue  to  determine  the  same.  There  seems  no  ground  to 
authorize  a  Court  of  law,  in  construing  this  section,  to  oignft 
so  important  a  restriction  or  condition  on  it  as  that  contended 
for,  there  being  nothing  ambiguous  in  the  language  of  the 
section  itself,  nor  any  reference  to  matters  extrinsic  from 
which  such  an  intention  can  reasonably  be  implied.  To 
adopt  the  construction  contended  for,  would  be  to  decide 
that  an  enactment,  distinct  and  without  exception  in  itself, 
is  to  be  controlled  and  limited  by  the  more  than  doubtful 
implication  to  be  drawn  from  a  previous  section,  and  this  in 
respect  ot  the  Crown,  whose  prerogatives,  it  is  said,  are  not 
to  be  affected  by  general  words  or  intendment. 

There  are  some  other  considerations  which  throw  light  on 
this  conclusion.     The  6th  section  provides  that  appeals  from 
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their  appeals  within  this  reahn,  and  not  elsewherey  in  man*  igsa 
ner  and  form  as  hereafter  ensueth^  and  not  otherwise."  The  May27. 
Statute  then  proceeds  to  state  in  substance  that  all  appeals  Gifrham  r, 
from  the  Archdeacon  are  to  be  made  to  the  Bishopi  and  if^P*  f^  Exeitr. 
Commenced  before  the  Bishop^  then  within  fifteen  days  to 
the  Archbishop,  and  there  to  be  definitively  adjudged.  If 
commenced  before  the  Archdeacon  or  Commissary  of  any 
Archbishop,  then  within  fifteen  days  to  the  Court  of  Arches 
or  Audience  of  the  Archbishop,  and  from  the  Court  of 
Arches  to  the  Archbishop,  there  to  be  definitively  deter- 
mined. These  provisions  are  inserted  in  the  printed  Statute 
as  three  sections,  but  they  are  in  truth  parts  of  the  5th  sec- 
tion, and  indicate  the  respective  modes  of  appeal  and  the 
times  within  which  the  appeals  referred  to  in  the  5th  section 
were  to  be  respectively  made.  In  a  subsequent  section,  pre- 
ceded by  distinct  words  of  enactment,  is  a  provision,  that 
any  cause  within  the  enumerated  classes  which  should  be 
commenced  before  an  Archbishop  should  be  finally  deter- 
mined there.  Then  follows  the  9th  section,  also  preceded 
by  express  and  distinct  words  of  enactment,  in  which  an 
appeal  is  given  to  the  Convocation  in  causes  in  which  the 
King  is  touched.  The  manner  and  form  mentioned  in  the 
Statute  of  the  24th  would  not  appear  to  have  reference  to 
the  appeal  given  in  suits  which  "  touch  the  King." 

The  word  ''  condition'*  remains  to  be  considered.  This 
word  *'  condition"  is  to  be  found  also  in  the  Statute  of  the 
S4th,  and  a  reference  to  that  Statute  for  its  meaning  (proper 
in  any  case,  as  being  the  language  of  a  Statute  in  pari  materid) 
becomes  the  more  appropriate  on  this  occasion,  as  the  Sta- 
tutes are  ancient,  and  the  language  not  that  of  modem  legis- 
lation. The  2nd  section  of  that  Statute,  after  enacting  that 
the  causes  therein  mentioned  should  be  determined  within 
the  King's  jurisdiction,  and  not  elsewhere,  proceeds  to  state 
that  the  same  shall  be  determined  in  such  Courts,  spiritual 
and  temporal,  *'  as  the  natures,  conditions,  and  qualities  of 
the  cases  and  matters  should  require."  The  word  *'  condition  " 
there  is  not  used  in  the  more  common  sense  of  ''restriction" 
or  '*  qualification,"  but  in  that  of  "  character,"  *'  state,"  or 
''  quality  ;"  and  the  object  of  its  introduction  is  obviously 


ISBvi  8UPPLE1IBNT. 

1860L        rather  to  amplify  than  qualify  the  other  llmgfiiage.     And  m 
^^^  ^*     here  we  think  that  the  word  "  condition,**  in  thia  8rd  aeo- 
Chrhamv.    tion  of  the  25th>  had  reference  to  the  character  andnatnreof 
^  qf£gttw.  iIj^  caoaes  to  which  the  enactment  waa  directed,  and  did  not 
point  at  any  restriction  or  exception  in  the  caae  of  the 
Crown.    It  woold  aeem,  therefore,  that  the  worda  '*  manner, 
form,  and  condition,"  in  the  Srd  section  of  the  95th  Henry  8^ 
were  intended  to  incorporate  the  manner  of  proceeding  in 
appeals  in  general  indicated  by  the  former  Statute^  both  ai 
to  time  and  other  circumstances,  but  not  to  re*enact  a  par* 
ticttlar  provision  in  that  Statute  distinct  from  the  geneial 
manner  and  form  of  appeals,  to  which  those  worda  made  no 
particular  reference.    At  any  rate,  the  words  may  be  thus 
construed ;  it  is  a  construction  which  satisfies,  if  it  does  not 
exhaust  them,  and  in  such  a  case  it  may  be  doubted  whe- 
ther we  are  at  liberty  to  give  them  a  larger  aignificatioo,  in 
conformity  with  the  rule  of  law  which  requirea  that  the 
Crown  should  be  touched,  if  at  all,  by  express  words. 

But  this  is  a  question  we  are  not  called  on  to  decide^  for» 
in  our  opinion^  the  section  which  follows,  explained  by  the 
usage  in  several  cases,  precludes  any  reasonable  doubt.  The 
4th  section  enacts,  in  general  terms,  that,  **  for  lack  of  jus- 
tice in  any  of  the  Courts  of  the  Archbishops,  it  should  be 
lawful  for  the  parties  grieved  to  appeal  to  the  King  in  Chan- 
cery," whereupon  the  Commission  therein  mentioned  was  to 
issue  to  determine  the  same.  There  seems  no  ground  to 
authorize  a  Court  of  law,  in  construing  this  section,  to  engraft 
so  important  a  restriction  or  condition  on  it  as  that  contended 
for,  there  being  nothing  ambiguous  in  the  language  of  the 
section  itself,  nor  any  reference  to  matters  extrinsic  from 
which  such  an  intention  can  reasonably  be  implied.  To 
adopt  the  construction  contended  for,  would  be  to  decide 
that  an  enactment,  distinct  and  without  exception  in  itself, 
is  to  be  controlled  and  limited  by  the  more  than  doubtful 
implication  to  be  drawn  from  a  previous  section,  and  this  in 
respect  of  the  Crown,  whose  prerogatives,  it  is  said,  are  not 
to  be  affected  by  general  words  or  intendment. 

There  arc  some  other  considerations  which  throw  light  on 
this  conclusion.     The  6th  section  provides  that  appeals  from 
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the  jurisdictiofn  oF  abbots,  priors,  and  other  heads  of  monas-        1850. 
teries,  and  governors  of  other  houses  and  places  exempt^       Mat27. 
which  before  the  Statute  might  be  made  Immediately  to     Oorkam  t. 
Rome,  should  thereafter  make  their  appeals  to  the  King  in  Bp.ofEx€kt. 
Chancery,  in  like  manner  as  they  had  been  used  before  to 
do  to  the  see  of  Rome ;  such  appeals  to  be  determined  by 
the  like  Commissioners,  as  before  mentioned.    This  section 
is  also  free  from  any  exception  in  appeals  touching  the  King, 
and  it  does  not  seem  reasonable  to  suppose  that  if  appeals  to 
the  Convocation  were  to  be  made  in  cases  touching  the  King, 
under  the  3rd  and  4th  sections,  they  would  not  have  been 
equally  applied  to  appeals  referred  to  in  the  6th  section. 

It  thus  appears  to  the  Court  that  the  true  construction  of 
the  Statute  of  the  25th  Henry  S,  c.  19,  which  applies  to  the 
appeal  that  has  been  made  in  this  case,  is  that  appeals  in 
all  cases  under  that  Statute  may  be  made  to  the  Queen  in 
Council,  whether  the  cause  in  which  such  appeal  may  arise 
shall  or  not  touch  the  Crown;  and  that  therefore,  under 
the  authority  of  the  subsequent  Statutes,  the  appeal  was 
properly  referred  to  the  Judicial  Committee  of  the  Privy 
CoundL 

In  order  to  estimate  the  weight  which  ought  to  be  given 
to  the  arguments  and  authorities  which  have  been  presented 
to  our  consideration  in  support  of  a  different  construction, 
we  have  thought  it  right  to  ascertain  by  what  construction 
appeals  have  been  regulated  since  the  passing  of  the  Statutes 
in  causes  touching  the  Crown,  and  we  find  that  the  course 
and  practice  has  been  uniform ;  that  appeals  in  causes  touch- 
ing the  Crown  have  been  made  to  the  King  in  Chancery,  or 
King  in  Council,  and  determined  by  the  Court  of  Delegates ; 
and,  after  due  inquiry  and  investigation,  no  instance  has 
been  discovered  of  an  appeal  in  such  cases  to  the  Convoca- 
tion, and  the  report  made  to  us  that  no  such  instance  can  be 
found  derives  a  great  confirmation  from  the  circumstance 
that,  notwithstanding  the  great  interest  this  case  has  excited, 
and  the  great  ability  and  industry  that  have  been  exercised 
in  the  course  of  its  prosecution,  the  applicant  has  not  sug- 
gested that  any  instance  has  occurred  of  such  appeal  to  the 
Convocation. 
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1S50.  The  several  cases  of  appeals  to  the  Del^^tes  are  proper 

^^^-  to  be  adverted  to.  There  is  a  case  of  ike  King  v.  P^os, 
ChHum  V.  which  was  an  appeal  by  the  King's  Proctor,  on  bdialf  of  the 
Bp,  ofExtiKr,  Crown,  to  the  Delegates,  and  in  which,  on  the  22nd  of  May, 
1677,  sentence  was  given.  The  appeal  was  heard  befbfe 
Wild,  then  a  Judge  of  the  King's  Bench ;  Atkins,  a  Biron 
of  the  Exchequer  ;  and  five  civilians.  It  appears  that  there 
was  a  sentence  remitting  the  cause,  the  King's  Proctor  dis- 
senting. The  case  of  the  King  v.  Elbow  was  heard  in  Febru- 
ary and  March,  1696,  before  Treby,  Chief  Justice  of  the 
King's  Bench  ;  Rokeby  and  Turton,  Judges  of  the  Conunoo 
Pleas;  Oxendon,  Judge  of  the  Arches  Court;  Hedges, 
Judge  of  the  Admiralty ;  and  three  civilians.  The  Crown 
claimed  to  be  entitled  to  the  property  of  the  deceased,  upon 
the  ground  of  his  having  died  a  bachelor  without  leaving 
kin.  One  party  claimed  under  a  nuncupative  wDI,  and 
another  party  claimed  under  a  written  will.  The  dedsoo 
of  the  Prerogative  Court  was  in  favour  of  the  written  will 
The  King  appealed  from  that  judgment  The  case  was 
heard  before  the  Delegates,  who  also  pronounced  for  the 
written  will,  and  affirmed  the  sentence  of  the  Prerogative 
Court.  The  case  of  the  King  v.  Turke  and  oihert  was 
heard  on  the  3rd  of  February,  1695-6,  before  Sir  William 
Ellis,  Knight,  and  four  civilians.  The  Crown  in  this  ctse 
also  claimed  the  gdods  of  an  intestate,  upon  the  absence  of 
kin.  The  case  had  been  heard  before  Sir  Leoline  JenkiDf» 
the  Judge  of  the  Prerogative  Court.  The  King's  Proctor 
appealed  from  the  sentence  to  the  Delegates  ;  all  parties  ap- 
peared without  objection  to  the  jurisdiction.  The  case  was 
heard  before  the  Delegates,  but  the  Crown  did  not  appear 
at  the  hearing,  and  the  sentence  was  affirmed.  The  case  of 
the  Kinv  v.  Weedon  and  Shales  was  heard  the  5th  of  March, 
1697,  before  the  Chief  Justice  of  the  King's  Bench,  a  Judge 
of  the  King's  Bench,  a  Judge  of  the  Common  Pleas,  tbe 
Official  Principal  of  the  Arches  Coutt,  the  Judge  of  the 
Admiralty,  and  three  civilians.  The  case  related  to  the 
effiects  of  Francis  le  Peyra,  who  was  a  native  of  France,  but 
who  died  in  London,  having  left  a  will  bequeathing  various 
legacies  to  alien  enemies,  and  appointed  his  brother,  John 
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le  Peyra,  sole  executor  and  residuary  legatee,  and  in  case  of  1850. 
his  death  before  the  will  should  be  executed,  he  appointed  Mat^. 
Weedon  and  Shales  executors.  The  Crown  claimed  that  Gorkam  r. 
administration  should  be  granted  to  its  nominee,  by  reason  ^^'  ^  ^^^* 
that  John  le  Peyra»  who  had  been  appointed  executor  and 
residuary  legatee,  and  the  other  legatees,  were  all  alien 
enemies.  Weedon  and  Shales  appeared,  and  prayed  for 
probate  to  be  granted  to  them,  and  the  Judge  of  the  Pre* 
rogative  Court  decreed  administration  with  the  will  annexed 
to  be  granted  to  Weedon  and  Shales.  The  King's  Proctor 
appealed  to  the  King  in  Chancery,  and  the  case  was  heard 
by  commission  before  the  Delegates,  who  pronounced  for 
the  appeal,  and  condemned  Weedon  and  Shales  to  £20  ex* 
penses.  John  le  Peyra  died  before  the  will  was  executed, 
whereupon  probate  was  decreed  by  the  Judge  to  Weedon 
and  Shales,  the  executors.  In  the  case  of  Waller  v.  Smithy 
and  HeseUine  v.  Burgh  (1  Phillimore,  170),  the  Crown 
claimed  the  goods,  on  the  ground  that  Newport  had  died 
intestate  and  was  a  bastard.  One  party  propounded  a  will 
and  claimed  as  executors  ;  another  party  claimed  as  next  of 
kin,  on  the  ground  of  intestacy.  The  Crown  claimed  to 
suspend  the  proceedings  as  between  it  and  the  next  of  kin 
until  the  suit  between  the  next  of  kin  and  the  executors 
should  be  determined.  The  Court  ordered  the  proceedings 
to  go  on  pari  passu.  The  case  was  af^rwards  heard  before 
Sir  W.  Wynne,  the  Judge  of  the  Prerogative  Court,  on  the 
4th  of  December,  1792,  when  he  decreed  letters  of  adminis- 
tration to  Waller  and  Smith,  surviving  executors  of  James 
Smith,  one  of  the  next  of  kin  of  the  deceased*  The  King's 
Proctor  appealed  to  the  Delegates,  and  the  parties  appeared 
without  objection  to  the  jurisdiction.  The  usual  Libel  of 
appeal  and  process  were  brought  in,  and  an  Allegation  was 
afterwards  brought  in  by  the  King's  Proctor  in  support  of 
the  claim  of  the  Crown.  The  Delegates,  at  the  prayer  of 
the  Respondents,  affirmed  the  sentence  and  remitted  the 
cause,  the  King's  Proctor  not  appearing,  and  having,  on 
the  20th  of  July,  1797,  declined  further  to  prosecute  the 
appeaL  The  Delegates  were  Mr.  Baron  Thompson  and  cer- 
tain civilians.     There  is  another  case  to  which  reference 
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I860.  should  be  made ;  that  is,  the  case  of  Waldron  v.  Poikrd 
^11?*  (3  %er,  273  a),  which  has  been  referred  to  by  the  mme  of 
Chrkam  ▼.  Goodman's  case.  In  that  case^  the  Crown  had  nomioatcd 
Bp.  ^  Bxftm.  Goodman  Dean  of  the  Cathedral  Church  of  Wells,  wbe 
afterwards  accepted  the  prebend  of  Wivelisoombe,  in  the 
same  churchy  and,  in  consequence,  was  subsequently  de- 
prived of  the  deanery  by  the  Bishop,  by  virtue  of  the  King's 
Letters  Patent,  at  the  visitation  of  the  Dean  and  Chapter 
there.  Goodman  appealed  from  that  sentence  to  the  Arch* 
bishop  of  Canterbury,  who  affirmed  the  sentence  of  depriva- 
tion, and,  in  consequence,  Goodman  appealed  to  the  King, 
and  the  two  previous  sentences  were  affirmed,  and  of  coune 
under  a  Commission  of  Delegates.  In  the  reign  of  Mary, 
a  Commission,  at  the  suit  of  Goodman,  was  granted  befoK 
Delegates,  who  reversed  the  two  sentences  which  had  been 
pronounced,  and  restored  Goodman.  Turner,  who  had  been 
appointed  to  the  deanery  by  King  Edward  6  upon  the  de- 
privation of  Goodman,  and  who  had  himself  been  deprived 
by  the  subsequent  sentence  of  the  Delegates  in  the  reign  of 
Mary,  in  the  reign  of  Elizabeth  obtained  a  new  Commisaon 
to  Delegates,  and  under  that  Commission  the  sentence  by 
whidi  Goodman  had  been  restored  was  reversed,  and  Turner 
was  restored.  Subsequently,  upon  the  petition  of  Gk>odmaDy 
a  further  Commission  was  granted  to  other  Delegates,  who 
affirmed  the  last  preceding  sentence,  after  which  Goodman 
died.  It  appeared  that  Goodman  had  granted  certain 
leases,  and  two  questions  arose  in  the  cause, — first,  whe- 
ther Goodman  was  Dean  at  the  time  when  he  granted  the 
leases ;  secondly,  whether  the  leases  required  confirmatioo 
by  the  King  ?  It  has  been  said  that  the  case  is  not  per- 
fectly intelligible,  and  it  may  be  so  in  certain  respects ;  but, 
whatever  ambiguity  may  appear  in  respect  to  some  parts  of 
the  case,  there  is  none  in  regard  to  the  facts  which  have  any 
bearing  upon  the  present  case ;  and  they  are,  that  the  Crown 
was  the  patron  of  the  deanery,  and  had  appointed  Grood- 
man,  and  that  upon  his  (Goodman)  being  deprived,  he 
appealed  to  the  Archbishop,  and  afterwards  from  the  Arch* 
bishop  to  the  King,  upon  which  appeal  the  sentences  of 
deprivation  were  affirmed,  which  affirmation  must  of  course 
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have  been  by  JMegatet.     There  were  three  subeeqaent        1800. 

appeals  against  the  sentences  of  deprivation,  and  all  to  the      ^^^  ^* 

Del^^ates.    The  first  appeal  was  in  the  reign  of  Edward  6,     Garkamv. 

a  period  very  proximate  to  the  passing  of  the  Statutes  in  ^  •fSxtiv. 

question.    The  second  was  in  the  time  of  Mary^  during 

whose  reign  the  Statutes  of  24th  and  25th  Henry  did  not 

exist ;  and  the  third  and  fourth  appeals  were  in  the  reign 

of  Eliiabeth,  in  the  first  year  of  whose  reign  the  Statutes  in 

question  were  re*enacted  and  revived  ;  and  this  case  must 

have  occurred  soon  after  the  revival  of  those  Statutes;  and 

the  case  itself,  containing  the  statement  of  those  appeals  to 

the  Delegates,  is  reported  by  Lord  Chief  Justice  Dyer,  to 

whose  authority  Lord  Coke  refers  in  his  4th  Institute^  which 

has  been  cited,  and  who  became  Lord  Chief  Justice  about 

the  time  the  reviving  Statute  passed*  having  been  a  judge 

aome  years  before.    The  first  reported  case,  therefore,  that 

has  any  relation  to  the  question  must  have  occurred  some 

time  before  the  10th  of  Queen  Elizabeth,  and  the  last  case 

m  the  year  1792. 

The  cases  referred  to,  excepting  Goodman's  case^  it  will 
be  observed,  all  occurred  in  causes  testamentary,  being  a 
class  named  in  the  24th  Henry  8,  c  12 ;  and  yet  the  appeals, 
being  after  the  25th  Henry  8,  were  made  to  the  Delegates, 
and  not  to  the  Convocation.  This  course  dearly  would  not 
have  been  pursued  if  the  9th  section  of  the  24th  Henry  8 
had  been  deemed  to  be  in  force,  to  the  exclusion  of  the 
appeal  given  by  the  Statute  of  the  25th  Henry  8  to  the 
King  in  Chancery ;  and,  if  such  was  the  construction  in 
relation  to  the  enumerated  causes  in  the  Statute  of  the  24th, 
ajbrtiori  the  appeal  in  the  present  case  to  the  Delegates, 
which  is  under  the  authority  of  the  Statute  of  the  25th,  is 
free  from  objection.  All  the  cases  which  have  been  named, 
except  the  last  reported  (1  Phillimore,  p.  170),  occurred  when 
theCourt  of  the  Convocation  was  in  more  active  operation  than 
it  has  been  in  modem  times,  and  were  heard  before  eminent 
Judges ;  and  it  cannot  reasonably  be  doubted  that  reference 
must  have  been  had  to  the  Statutes  in  question,  and  their 
true  construction  considered,  and  that  either  no  doubt  was 
entertained  that  the  appeals  to  the  Delegates  were  well 
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1850.        founded*  even  though  the  Crown. was  touched  by  the  euea, 

.!^Lj^*     or  that  the  construction  must  have  been  discusaed  and  deter- 

GWAoMT.     mined  upon  judicially.     In  either  view,  they  are  consistent 

^.  i^Exttfit*  yf\^  t[|g  construction  now  adopted  by  the  Court,  and  inoou- 

sistent  with  any  other.     In  the  case  which  is  reported  in  the 

1st  Phillimore,  Sir  William  Scott  was  the  King's  Advocate 

who  appealed  on  his  behalf^— one  of  the  last  persons  likelj 

to  have  prosecuted  an  appeal  on  behalf  of  the  Crown  to  s 

wrong  tribunal,  or  to  have  been  unacquainted  with  the  Stfr* 

tutes  in  question. 

In  support  of  the  present  application,  in  addition  to  the 
•arguments  offered  upon  the  construction  of  the  Statutes,  it 
was  stated  that  there  was  a  succession  of  authorities  in  text- 
books^ truly  said  to  be  of  great  weight ;  but  it  will  appesr, 
in  fact,  that  all  the  passages  cited  subsequently  to  the  time 
of  Lord  Coke  are  referable  to  the  single  authcnri^  of  the 
4th  Institute,  and  most,  if  not  all  of  themt  expressly  refer 
to  it ;  and  it  appears  to  us  that  the  effect  of  the  several  pss- 
sages  quoted  has  not  been  correctly  appreciated,  and  thst* 
upon  due  attention,  they  will  not  be  found  entitled  to  the 
reliance  which  has  been  placed  upon  them.  It  is  neoessary, 
therefore,  accurately  to  examine  the  effect  of  the  passages  in 
the  4th  Institute,  and  it  will  appear  that  Lord  Coke  detailed 
successively  the  provisions  of  two  several  Acts  of  Parlia- 
ment ;  and  what  Lord  Coke  then  stated  as  the  provision  of 
one  Statute,  the  subsequent  text-writers  have  adopted  as  the 
joint  result  of  both  Statutes,-^  result  upon  which  Lord 
Coke  himself  expressed  no  opinion.  There  are  several  pas- 
sages in  the  4th  Institute  relevant  to  this  subject.  The 
first  is  to  be  found  in  chap.  74,  p.  323,  under  the  head  of 
'*  The  Court  of  Convocation."  In  the  margin^  the  '<  24th 
Henry  8,  c.  12,  and  1st  Elizabeth,  c.  1,"  are  noted;  and 
opposite  to  these  Statutes,  and  plainly  only  referring  to 
them,  the  text  states,  "if  any  cause  shall  depend  in  con- 
tention in  any  Ecclesiastical  Court  which  may  or  shall 
touch  the  King,  the  party  grieved  shall  or  may  appeal  to 
the  Upper  House  of  Convocation."  And  it  is  to  be  observed 
that  this  passage,  which  refers  to  the  24th  Henry»  inaccu- 
rately states,  that  by  that  Statute,  if  any  cause  shall  depend 
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touching  the  King,  appeal  shall  be  to  the  Upper  House  of        1850. 
Convocation,  whereas  that  Statute  applies  only  to  certain      Mat  27. 
classes  of  causes  there  enumerated.     The  IstElizabeth,  cl,     Oorkamr* 
is  only  referred  to  because  it  repealed  a  repealing  Statute  ^^  ^f  Bat^. 
passed  in  the  reign  of  Philip  and  Mary,  and  revived  the 
S4th  and  25th  Henry  8,  and  other  Sututes.     In  page  3S7  of 
the  4th  Institute,  under  the  title  of  the  "  The  Court  of  the 
Arches  of  the  Archbishop  of  Canterbury,"  afVer  speaking 
of  the  Judge  of  the  Court,  the  text  states :— **  He  hath  ordi- 
nary jurisdiction  in  spiritual  causes  in  the  first  instance,  and 
by  appeal  through  the  whole  province  of  Canterbury,  as 
it  appeareth  by  the  Statute  of  24th  Henry  8,  c.  12 ;  and 
from  this  Court  of  the  Arches  the  appeal  is  to  the  King  in 
Chancery,  by  the  said  Act  of  25th  Henry  8."     It  is  to 
be  observed  that,  in  this  passage,  which  refers  not  to  one  of 
the  Statutes  only,  but  to  both,  the  appeal  is  stated  to  be  to 
the  King  in  Chancery,  in  general  terms,  and  not  as  subject  to 
any  restriction  in  cases  that  touch  the  King.    In  page  339, 
under  the  head  of  <'  The  Court  of  Delegates,  and  conse- 
quently of  Appeals,"  there  is  noted  in  the  margin  the  Sta- 
tute of  the  25th  Henry  8,  c.  19,  and  the  text  opposite  states 
that  the  Court  sits  upon  appeals  to  the  King  in  Chancery  in 
three  causes-—^  first,  when  sentence  is  given  in  any  eccle- 
siastical cause  by  the  Archbishop  or  his  official ;  secondly, 
when  any  sentence  is  given  in  any  ecclesiastical  cause  in 
places  exempt;   thirdly,  when  a  sentence  is  given  in  the 
Admiral  Court."      Thus  the  three  classes  of  causes  are 
treated  as  subject  to  the  same  appeal,  with  no  exception,  it 
being  quite  obvious  that  the  second  and  third  classes  have  no 
relation  to  the  Court  of  Convocation.    In  another  passage,  in 
page  339,  Lord  Coke  states  that,  ^^  as  appeals  are  grounded 
on  Acts  of  Parliament,  it  will  be  pertinent  to  set  down  the 
resolution  of  the  Judges  and  of  the  learned  in  Ecclesiastical 
Law,  which  doth  sum  up  in  what  causes,  from  what  Courts, 
and  in  what  time,  appeals  are  to  be  made,  and  other  neces- 
sary incidents  concerning  the  same,  as  the  Lord  Dyer  under 
his  own  hand  hath  reported."     And,  after  this  passage, 
under  the  head  of ''  Appeals,"  is  noted  in  the  margin  the  Sta- 
tute of  the  24th  Henry  8,  c.  12;  and  then  he  says,  that,  in 
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16fiO.  causes  testamentary^  &c.,  appeals  iVom  the  Arehdcaooo  shdl 
^^^  ^*  be  to  the  Bishop,  and  from  the  Bishop  to  the  Archbish<^, 
CSMaht.  ttid  no  further;  and  proceeds,  under  the  word  ''Item, 
'^  ^  £Mto>«  fi^om  |]|^  Archdeacon  or  Commissary  of  the  Archbishop  to 
the  Ardiesy  &c"  Opposite  to  this  passage,  in  the  maifin, 
axe  the  words,  **  See  vnfra  ;  this  is  altered  by  the  Statute  of 
the  25th  Henry  8,  in  the  next  pag^."  Then  fcrflow%  ''Item, 
where  the  matter  toucheth  the  King,  the  appeal  to  be 
made  to  the  Higher  Convocation  House,  and  no  further, 
but  finally  to  be  there  determinecL"  Then,  again,  there  is 
quoted  in  the  margin,  ^^  85th  Henry  8,  c.  19,**  and  opposite 
to  that  quotation,  in  the  text,  are  the  words,  "  A  general  pro- 
hibition, that  no  appeals  shall  be  pursued  out  of  the  realm 
to  Rome  or  elsewhere."  **  Item,  a  general  cUoae  that  all 
manner  of  appeals,  what  matter  soever  they  oonoem,  shidl 
be  made  in  such  manner,  form,  and  condition,  within  the 
realm,  as  it  is  above  ordered  by  the  S4th  Henry  8  in 
the  three  causes  aforesaid ;  and  one  farther  d^pnee  in 
appeals  for  all  manner  of  causes  in  given,  namdiy,  from 
the  Archbishop's  Court  to  the  King  in  his  Chancery, 
where  a  Commission  shall  be  awarded  fbf  the  deter* 
mination  of  the  said  appeal,  and  from  thence  no  fnr- 
•ther."  And  again  in  the  mai^n  is  a  note,  ''See  the 
^ge  precedent*"  *'Item,  that  persons  exempt  shall  like- 
wise pursue  their  appeal  in  the  Chancery  id  suprm,  and  not 
'to  the  Archbishop."  The  author  here  has  merdy  been 
setting  down  the  effect  of  the  Statutes  in  succession,  sod 
where  he  speaks  of  appeals  to  the  Convocation,  it  is  under 
the  head  of  the  Statute  24<th  Henry  8.  It  was  not  under- 
stood when  the  motion  was  made  that  the  passages  then 
read  referred  to  particular  Statutes  noted  in  the  margin,  and 
in  fact  there  is  no  passage  to  be  found  importing  that  an 
appeal  to  the  Convocation  is  given  in  any  case  whatever 
.under  the  25th  Henry  8,  c.  19.  Such  are,  it  is  believed,  all 
4he  passages  in  the  4th  Institute. 

The  next  authority  referred  to  was  Bacon's  Abridgment, 

title  ^  Ecclesiastical   Courts/'    letter  (B),    <'  Of  appealing 

from  an  inferior  to  a  superior  Court."     It  there  states  that 

'  .«by  the  24tb  Henry  8,  c  12,  from  the  Archdeacon's  Court 

the  appeal  is  to  the  Bishop ;  but  when  the  cause  is  com- 
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menced  before  an  Archdeacon  of  an  Archbishop,  or  bid        1850: 

Conini]8sary»  the  appeal  is  to  the  Court  of  Arches."    It  is  then     •    _. 

stated,  that  *'  by  the  25th  Henry  8,  c.  19,  the  appeal  fVom     Chrkam  f • 

the  Prerogative  Court  is  to  the  King  in  Chancery^  who  ^^  ^ 

appoints  Delegates  by  Commission  to  hear  and  determine 

the  appeal ;  and  it  seems,  by  the  same  Statute,  that  an  ap* 

peal  from  the  Arches  is  to  the  King  in  Chancery."  There  is 

a  reference  in  this  last  paragraph  to  the  margin,  and  there  is 

there  a  note,  stating,  that  *'by  the  24th  Henry  8,  c.  12,  such 

appeal  is  to  be  to  the  Archbishop ;  and  so  is  4th  Inst.  341." 

The  text  then  proceeds  thus : — *<  Also  by  the  25th  Henry  8, 

c.  19,  appeals  from  the  Court  of  Peculiars,  or  places  exempt, 

shall  be  henceforth  into  the  Chancery  :  if  the  matter  con- 

cems  the  King,  the  appeal  must  be  to  the  Higher  House  of 

Convocation."    In  the  margin  is  quoted,  as  the  authority 

for  this  statement,  <<4th  Inst.  339-40,"  which,  as  has  been 

observed,  does  not  purport  to  be  an  authority  that  appeals 

under  the  25th  Henry  8,  touching  the  King,  are  to  the  Con* 

vocation,  but  rather  the  contrary;  and  in  Bacon,  in  the 

passage  previous  to  the  statement  referred  to,  when  speak« 

ing  expressly  of  the  25th  Henry  8,  c.  19,  it  is  said,  withoat 

qualification,  *'  The  appeal  from  the  Prerogative  Court  is 

to  the  King  in  Chancery;"  and  under  the  head  of  the 

<*  Court  of  Delegates "  there  is  a  paragraph  setting  forth 

the  4th  section  of  the  25th  Henry  8,  c  19,  in  terms,  without 

any  qualification  whatever  in  regard  to  the  appeal  there 

given  from  the  Archbishop   to  the  King  in  Chancery. 

The  only  passage,  therefore,  in  this  book,  which  gives 

colour  to  the  argument,  is  the  short  paragraph,  stating^-^*^  If 

the  matter  concerns  the  King,  the  appeal  must  be  to  the 

Higher  House  of  Convocation,"  and  which  refers,  as  before 

mentioned,  to  the  passages  in  the  4th  Institute. 

Comyns'  Digest  has  also  been  cited»  title  <<  Convoca- 
tion," letter  (D),  «<  The  Jurisdiction."  It  is  there  stated, 
**  in  causes  ecclesiastical,  if  the  King  be  concerned,  there 
shall  be  an  appeal  to  the  Upper  House  of  Convocation." 
This  passage  also  refers,  as  the  authority,  to  4th  Inst, 
339  and  340,  and  to  the  title  **  Prerogative  "  (D  15).  Under 
this  reference,  appeal  to  the  Convocation  is  spoken  of,  and 
under  that  letter,  the  24th  Henry  8,  c.  12,  alone  is  referred 
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Itoa  to,  and  It  is  correctly  stated  that  by  that  Statute;  <'in  eanaet 
™^^  ^*  tesCamentary,  or  of  marriage^  divoroey  tythet,  Ac^  whidi 
Gmrkam^.  may  tood)  the  King^  the  appeal  shall  be  to  the  Upper 
Bj^  9f  ffi  iii^  House  of  Convocation."  Neither  of  these  passages,  there- 
Ibre,  when  accurately  examined,  is  an  authority  fbr  the 
position  for  which  they  were  cited.  Under  the  same  head  ai 
•*  Prerogatiye,"  in  Comyns,  title  •<  Appeal"  (D  IS),  the  Sta- 
tute of  the  24th  Henry  8  is  referred  to^  and  after  ^leaking 
of  the  appeals  given  by  that  Sutute^  it  states,  <«  If  the  King 
be  concerned,  the  appeal  shall  be  to  the  Upper  Honse  of 
Convocation,"  and  refers  again  to  the  4th  Insist  S89-40L 
Bnt  the  next  paragraph  is,  «<  and  by  the  Statute  of  i5di 
Henry  8>  &  19,  appeals  shall  be  made  in  the  same  mamMr 
in  all  causes  of  what  nature  soever."  This  paragra|A  is  by 
no  means  necessarily  to  be  associated  with  the  paragraph 
innnediately  preceding  it,  but  may  be  well  satisfied  by  iti 
being  referred  to  the  Statute  of  the  84th  Henry  8,  so  fer  as 
the  manner  of  conducting  appeals  is  regnlated,  espedaily  as 
under  (D  14)  both  Statutes  are  referred  to,  and  the  fourth 
section  of  the  25th  Henry  8  and  the  sixth  section  of  that 
Statute  are  quoted  without  any  qualification  or  lestiictieos 
whatever  in  regard  to  causes  touching  the  King;  but,  ou 
ihe  contrary,  immediately  after  the  dtatioD  of  those  twe 
sections,  it  is  stated,  **  and,  therefore,  in  all  ecclesiastic^ 
causes  an  appeal  lies  to  the  Delegates."  Upon  the  whol^ 
therefore,  C.  B.  Comyns  is  by  no  means  an  authority  that 
■the  appeal  in  the  present  case  did  not  lie  tothe  Del^ates^ 
rather  the  contrary. 

Wooddesson's  Lecturet  was  also  referred  to,  ycL  L,  p.  76. 
The  author,  in  speaking  of  the  Act  25th  Henry  8,  c.  19,  and 
of  the  Convocation  and  the  King's  right  to  prorogue  and  dis- 
solve it^  proceeds :  "  By  the  same  prerogative,  the  King  is  the 
-ultimate  judge  in  matters  and  causes  ecclesiastical.  If,  in- 
deed, the  cause  affect  the  King,  an  appeal  may,  by  the 
Statute  of  the  24th  Henry  8,  c.  12,  be  brought  to  the  Upper 
House  of  Convocation  ;"  thus  speaking  as  if  by  that  Statute 
an  appeal  to  the  Convocation  was  given  in  all  cases,  which, 
as  before  seen^  was  never  the  case.  He  proceeds :  *<  This 
provision  does  not  seem  abrogated  by  the  subsequent  Sta- 
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tute  of  the  S5th  Henry  8»  c.  19,  by  which  appeals  are  lo  be        IftiMl 
made  from  the  Archiepiscopal  Courts  to  the  King  in  Chan-       '^^^  **' 
eery ;"  and  reference  here  is  also  made  to  the  foundation  of     GWAmr  ?• 
all  these  extracts,  the  4th  Inst.,  pages  339-40.     The  author  ^  ^  Sfetim, 
rity  of  this  passage,  referring  only  to  the  4th  Inst*,  beCbve 
observed  upon,  cannot  be  deemed  entitled  to  any  weight* 

Bum's  EcdeiiasUcal  Law  was  likewise  mentioned.  In 
Vol.  i.,  under  the  title  *<  Appeal,*'  in  page  58,  the  second 
and  fourth  sections  of  the  24th  Henry  8,  c.  12,  are  set  out* 
also  with  a  reference  to  4th  Inst.,  339.  In  page  59,  the 
25th  Henry  8,  c.  19,  sees.  3  and  5,  are  set  out,  and  in  page 
61  the  fourth  section  of  25th  Henry  8,  c.  19,  is  set  out,  fol- 
lowed by  remarks  on  the  subject  of  appeal,  but  which  conr 
tain  no  suggestion  of  any  limitation  or  restriction  in  any 
ease  whatever  upon  the  appeal  to  the  King  in  Chancery.  In 
page  63,  the  ninth  section  of  24th  Henry  8,  c.  12,  is  set  ou^ 
with  a  reference  to  4th  Inst,,  339*40,  but  without  comment. 
Immediately  afterwards  the  sixth  section  of  25th  Henry  B^ 
c«  19,  is  set  out  as  an  universal  proposition,  with  %  inference 
to  a  note  at  the  foot,  stating,  <*  Therefore  in  all  ecclesiastical 
causes  appeal  lies  to  the  Delegates.-*4th  Inst.,  339."  These 
passages  are  all  that  are  to  be  found  in  Burn  applicable  to 
this  subject,  and  the  result  seems  to  be  that  it  is  an  authori^ 
vatber  against  the  argument  than  in  support  of  it- 
Reference  was  made  to  Blackstone,  v(d.  iii.,  page  67. 
That  jiuthor,  in  relation  to  the  Statute  25th  Henry  8,  states 
that  that  Statute  ''  was  but  declaratory  of  the  ancient  law  of 
the  realm,'*  and  refers  to  4th  Inst.,  341,  and  then  adds-*- 
**  But  in  case  the  King  himself  be  party  in  any  of  these  suits, 
the  appeal  does  not  then  lie  to  him  in  Chancery,  which  would 
be  absurd ;  but  by  the  Sutute  of  the  24th  Henry  8,  c.  12,  to 
all  the  Bishops  of  the  realm  assembled  in  the  Upper  House  of 
Convocation.**  This  statement  refers  to  the  24th  Henry  8,  and 
the  Statute  of  the  25th  Henry  8,  c  19,  is  referred  to  in  this 
and  other  passages  in  Blackstone  generally,  and  in  page  65,  in 
speaking  of  the  Court  of  Peculiars,  he  states  that,  in  all  ecclesi- 
astical causes  cognisable  thereby,  in  which  an  appeal  lay  for- 
merly to  the  Popci  noWf  by  the  Statute  of  the  25th  Henry  8, 
c.  19,  the  appeal  is  to  the  King  in  Chancery.    And  again,  in 
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1800.  speaking  of  the  Prerogative  Courts  it  is  stated :— <<  An  Appeal 
MayJ?.  ij^  j,y  ^ijg  Sutute  of  the  26th  Henry  8»  c.  19,  to  the  King  in 
Chrham  r.  Chancery,  instead  of  to  the  Pope,  as  formerly  •**  This  passage 
Bp.  &f  Exttmr.  jg  unaccompanied  by  any  qualification,  yet  in  the  passage 
in  page  67,  when  stating  the  appeal  is  to  be  to  the  Convoca- 
tion in  any  of  those  suits  enumerated  in  the  24th  Henry  8, 
reference  is  made  only  to  appeals  under  the  84th  Henry  8, 
and  nothing  is  sud  respecting  appeals  arising  under  the 
25th  Henry  8,  or  of  the  effect  of  the  25th  Henry  8  upon 
the  appeals  under  the  24th  Henry  8.  Blackstonct  in  thus  re- 
ferring to  the  Statutes,  gives  no  opinion  whatever  except 
upon  the  9th  section  of  the  24th  Henry  8,  upon  which, 
taken  by  itself,  no  doubt  has  ever  been  entertained.  It  ii 
unnecessary,  therefore,  to  consider  what  would  have  been 
the  weight  of  an  opinion,  if  expressed,  as  compared  with 
the  practice  which  has  prevailed*  In  Stephens*  editimi  of 
Blackstone,  vol.  iii.,  438,  the  passage  in  Blackstone  before 
referred  to  is  set  out  in  the  following  manner :— '<  But  in 
case  the  King  himself  be  party  in  any  of  these  suits,  the 
appeal  did  not  then  lie  to  himself  in  the  Delegates,  whidi 
would  have  been  absurd ;  but  by  the  Statute  of  24th  Henry 
8,  c.  12,  is  given"*— then  the  following  passage  is  in  brackets 
— ^'[to  all  the  Bishops  in  the  province  assembled  in  the 
Upper  House  of  Convocation]]'*;  and  the  editor  then  pro- 
ceeds to  state,— «<  By  the  2nd  &  Srd  William  4,  c  92,  it  is 
now  provided  that  every  person  who  might  formerly  have 
appealed  under  the  25th  Henry  8,  c.  19,  may  now  appeal 
to  Her  Majesty  in  Council ;  and  by  the  Srd  &  4th  William  4, 
c.  41,  sec.  3,  and  6th  &  7th  Victoria,  c.  38,  sec  11,  that 
Her  Majesty  shall,  by  Order  in  Council,  direct  that  all 
appeals  from  ecclesiastical  or  other  Courts  shall  be  referred 
to  the  Judicial  Committee  of  the  Privy  Council."  This 
passage  cannot  be  referred  to  as  any  authority,  whatever 
respect  is  due  to  the  very  learned  editor;  but  his  opinion  as 
to  the  effect  of  the  recent  Statutes  is  intimated  with  suffi* 
cient  distinctness. 

Ayliffe's  Parergon  was  also  cited ;  but  the  reference  was 
not  given,  and  the  only  passage  that  appears  to  have  any 
application  is  in  pages  83,  84,  where  the  Statute  of  the  24tli 
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Vetiry  8  only  is  mentioned.     In  page  83  the  Statute  is  men-        '^^*^ 
tionedy  and  it  is  said^  that^  for  avoiding  delays  in  appeals  in  ^^ 

causes  testamentary^  matrimonial,  tithes,  &c.,  which  con-  GotAmiV. 
cem  the  King  or  any  other  person,  the  same  should  be  for-  ^'  ^ 
roally  determined  within  the  King's  jurisdiction  ;  and  then, 
after  the  regulations  of  the  Statute  as  to  the  order  of 
appeals,  and  the  time  within  which  they  are  to  be  made,  he 
proceeds :  **  And  if  the  cause  or  suit  concerns  the  King,  the 
party  grieved  may  within  fifteen  days  appeal  to  the  prelates 
assembled  by  the  King's  writ  in  Convocation  then  next  in 
being  or  ensuing ;"  and  it  is  added,  '<  See  the  Act  itself." 
Such  is  the  only  passage  to  be  found,  and  it  will  be  ob- 
served that  the  author  has  never  at  all  referred  to  the  Statute 
upon  which  the  question  solely  depended,  t.e,  25th  Henry  8. 
He  mentions  the  24th  Henry  8  inaccurately,  by  stating  that 
the  appeal  to  the  Convocation  must  be  made  in  fifteen  days, 
but  his  remarks  are  confined  to  the  appeal  to  the  Convoca^ 
tion  in  the  causes  mentioned  in  the  Statute  of  the  24th 
Henry  8,  of  which  causes  this  is  not  one.  If  all  considera- 
tion of  the  25th  Henry  is  excluded,  of  course  no  doubt  exists 
in  regard  to  the  causes  mentioned  in  the  24th  Henry.   . 

The  principal  authorities  presented  to  the  Court  upon  the 
application  for  this  Rule  have  now  been  referred  to,  and  upon 
a  deliberate  review  of  them,  no  one  refers  to  or  is  founded 
upon  any  judicial  decision  or  dictum,  nor  do  they  appear  to 
be  the  result  of  an  examination  of  the  effect  or  construction 
of  the  two  material  Statutes  in  connection;  but,  as  before 
stated,  some  of  them  merely  give  the  section  of  each  of  the 
Statutes,  and  others  state  the  effect  of  a  provision  in  one  of 
the  Statutes,  as  though  it  was  the  result  of  the  provisions  of 
both.  They  cannot,  therefore,  properly  have  any  effect  in  con- 
trolling a  construction  which  appears  to  us  to  be  warranted 
by  the  language  of  the  Statute  of  the  25th  Henry  8,  and  ta 
be  supported  by  and  consonant  with  a  course  of  construc- 
tion and  practice  beginning  in  the  reign  of  Queen  Elizabeth 
(a  comparatively  recent  period  after  the  Acts  of  Parliament 
In  question  came  into  operation),  and  continued  in  1812, 
that  practice  having  occurred  before  several  Judges  of  great 
eminence,  and  being  unopposed  by  a  single  instance  con- 

VOL.  VII*  m 
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1850.        sfstent  with  the  opposite  construction,  or  a  single  judicial 

*     dictum  ;  and  it  does  not  appear  that  any  Book  of  Practice 

Gorhamv,     or  Forms  relating  to  appeals  contains  any  form  or  direction 
Jfp.  t^      tier,  0pp]jcable  to  the  prosecution  of  an  appeal  under  these  Sta- 
tutes  to  the  Convocation. 

In  determining  upon  the  present  application^  we  have 
attentively   considered  the  circumstances  under  which  it 
comes  before  us.  The  litigant  parties  have  concurred  in  pro^ 
secuting  the  appeal  to  the  Judicial  Committee^  and,  after  a 
decision  has  been  come  to,  an  objection  is  for  the  first  time 
made,  upon  the  ground  of  a  want  of  jurisdiction  in  the  tri- 
bunal.    The  case  was  elaborately  moved  before  the  Court 
of  Queen's  Bench  ;  that  Court  has  pronounced  a  deliberate 
judgment  upon  the  construction  of  the  Statutes,  and  the 
applicant  has  since  exercised  his  undoubted  right  of  making 
a  similar  application  to  this  Court ;  and  when  so  doing,  the 
learned  Counsel  who  made  this  motion  brought  before  us  all 
the  authorities  that  there  is  any  reason  to  suppose  have  any 
bearing  upon  the  subject,  and  the  Court  of  Queen's  Bench 
-having  stated  that  there  were  several  instances  of  appeals  to 
the  JDelegates,  founded  upon  the  construction  adopted  by 
that  Court,  nothing  was  presented  to  us  during  the  argu- 
ments in  support  of  the  application  tending  to  create  any 
doubt  of  the  accuracy  of  that  statement,  although  we  can* 
not  but  suppose  that  due  investigation  was  made  as  to  the 
fact  of  such  instances  having  occurred,  and  of  their  applica* 
bility  to  the  case ;  and  we  have  informed  ourselves  of  the 
particulars  of  those  cases,  as  before  detailed,  and  further  no 
appeal  has  been  discovered  to  have  been  made  to  the  Con- 
vocation.  Under  these  circumstances,  we  have  every  reason 
to  conclude  that  further  discussion  will  not  furnish  addi- 
tional information  or  light  upon  the  subject ;  and  passing 
by  any  other  question  to  which  the  application  might  be 
subject,  and  founding  our  decision  simply  on  the  construe- 
tion  of  these  particular  ancient  statutes,  as  supported  by  the 
usage  in  the  only  instances  of  appeals  in  matters  touching 
the  Crown  known  to  have  occurr^  since  they  passed,  we 
think  that  it  would  not  be  consistent  with  the  due  discharge 
of  our  duty,  but  would  only  tend  to  prolong  mi  useless  liti* 
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gatioDi  to  grant  any  Rule.    The  late  appeal  in  the  case  of        1850. 
the  Duchy  of  Lancaster  has  not  been  enumerated  among  the       ^^at^. 
instances  of  appeals  conformable  to  the  construction  of  the     Gorham  t. 
Statutes  adopted  by  the  Court,  because  it  has  occurred  to  ^^^  ^f  •^^^***^' 
us,  that,  if  the  question  was,  in  which  of  two  rights  the  Crown 
was  entitled  to  the  subject  matter  of  the  subject,  the  litiga- 
tion may  not  have  been  of  that  contentious  character  which 
would  render  the  case  an  authority  in  support  of  the  juris- 
diction to  which  appeal  was  then  made. 

The  judgment  of  the  Court,  therefore,  is,  that  there  be  no 
Rule  in  this  case. 


eontt  of  Qfx^equtv. 

July  8. 

The  sAME.-^On  the  6th  June,  Sir  F.  KMy  made  a  similar  A  Biroilar  Mo- 
motion  in  this  Court,*  which  took  time  for  consideration.      court  'of  Ext 

chequer. 

Sir  F,  Pollock,  C.  B.  June  II. 

The  Court  has  anxiously  considered  the  question 
moved  on  Thursday  last  by  Sir  F.  Kelly.  The  importance 
of  the  case  on  the  one  hand,  and  the  great  weight  justly 
due  to  the  concurrent  opinions  of  two  Courts  on  the  other 
hand,  require  from  us  the  utmost  deliberation  before  we 
proceed  either  to  grant  or  refuse  the  Rule.  But  to-morrow 
is  the  last  day  of  Trinity  Term,  and  the  long  vacation, 
which  follows  it,  would,  in  case  we  should  ultimately  grant 
a  Rule  nisi,  prevent  this  question  from  being  concluded 
before  next  Michaelmas  Term, — a  delay  very  prejudicial  to 
all  parties.  We  are  by  no  means  prepared  to  differ  from  the 
judgments  already  given,  but,  before  we  pronounce  our  own 
opinion  (whatever  that  may  be),  we  think  it  right  that  we 
should  ourselves  refer  to,  and  carefully  examine,  all  the 

*  Coram  Sir  F.  Pollock,  €.B.,  Alderton,  Rolfe,  tnd  PlaU,  BB. 
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1850.        authorities  dtedf  and  this^  ad  yet,  we  have  not  had  sufficient 
^HL^       time  to  do.    Under  these  circumstances,  inasmuch  as  by 
Oorhamy,    granting  a  Rule  nisi  to-day,  returnable  peremptorily  to* 
Bp,  ofJ£x€Ur.  morrow,  we  can,  at  the  sittings  after  the  present  Term, 
deliberately  hear  and  determine  this  Rule  (as  a   mocioo 
pending  during  this  Term),  and  so  pronounce  our  ccmsi- 
dered  judgment  before  the  circuits  begin,  we  propose  ai 
once  to  take  that  course.    If  it  were  not  for  the  peculiar 
season  of  the  year,  we  should  hare  deliberated  further 
before  we  took  this  step.    The  coarse  we  mean  to  pursue 
will,  however,  give  us  the  advantage  of  further  information^ 
if  any  can  be  afforded,  and  particularly  on  one  point,  not 
apparently  much  adverted  to  in  the  previous  discussiona^ 
namely,  whether,  even  supposing  the  9th  section  of  the  24lh 
Henry  8  to  be  still  in  force,  and  to  apply  to  such  a  case  as 
this,  this  is  a  "  cause,  matter,  or  contention"  which  touches 
the  King, — a  point  on  which  several  of  us  at  present  enter- 
tain very  grave  doubts.    We  shall  arrange  with  Mr.  Baron 
Parke  to  take  the  Guildhall  sittings  on  Saturday,  June  29, 
and  the  following  days,  until  the  arguments  in  this  case 
are  ended  ;  and  we  ourselves  shall  meet  at  this  place  and  sit 
from  day  to  day  till  cause  has  been  showni  and  this  Rule 
has  been  disposed  of. 
Rule  nisi  accordingly. 
June  89.  Cause  was  shown,  on  behalf  of  the  Archbishop  of  Can- 

July  1  and  2.    terbury,  the  Dean  of  the  Arches,  and  Mr.  Gorham,  by  Sir 
J.  JerviSf  A.G.,  Greenwood,  and  Cowling,  against  the  Rule, 
which  was  supported  by  Sir  F,  Kdly,  Q.C.,  Martin,  Q.C., 
Peacock,  and  Badeley* 
The  Court  took  time  to  consider  its  judgment. 

July  a  Sir  F.  Pollock,  C.B. 

JuDGMiHT.  jj^lg  jg  ^  j^^jlg  ^^^^  granted  at  the  instance  of  the 

Lord  Bishop  o^  Exeter,  to  prohibit  Sir  Herbert  Jenner  Fnst^ 
Knight,  Dean  of  the  Arches,  and  the  Lord  Archbishop  of 
Canterbury,  from  admonishing  the  Lord  Bishop  of  Exeter 
from  proceeding  to  enforce  or  give  effect  to  any  Monition 
requiring  the  said  Bishop  to  transmit  or  cause  to  be  trans- 
mitted to  the  Registry  of  the  said  Arches  Court  the  Letters 
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of  Presentation  of  Her  Majesty  Queen  Victoria,  addressed        1850. 
to  the  said  Lord  Bishop  of  Exeter^  and  presenting  the  Rev.       JolyS, 
George  Cornelius  Gorham,  clerk,  for  admission,  institution,     Cforhomr, 
and  inducUoni  by  or  under  the  authority  of  the  said  Bishop,  ^P*  ^  ■£»«<«•• 
to  the  Vicarage  of  Brampford  Speke,  in  the  county  of 
Devon,  and  in  the  diocese  of  Exeter ;  and  also  to  prohibit 
the  said  Sir  Herbert  Jenner  Fust  and  the  said  Archbishop 
of  Canterbury,  and  each  of  them,  from  admitting,  institut- 
ing, or  inducting,  or  authorizing  the  admission,  institution, 
or  induction,  of  the  said  George  Cornelius  Gorham  to  the 
said  Vicarage,  or  in  any  way  proceeding  to  give  effect  to  a 
certain  order  of  Her  Majesty  in  Council,  in  the  affidavits 
mentioned,  upon  a  certain  Report  and  recommendation  of 
the  Judicial  Committee  of  the  Privy  Council,  in  a  certain 
cause,  or  alleged  cause,  of  appeal  from  the  judgment  of  the 
said  Arches  Court,  in  a  suit  of  duplex  querela  between  the 
said  George  Cornelius  Gorham,  clerk,  and  the  said  Lord 
Bishop  of  Exeter. 

The  facts  necessary  to  be  stated  for  a  due  understanding 
of  the  case  are  as  follow :— In  the  year  1847,  Mr*  Gorham 
was  presented  by  Her  Majesty  to  the  Living  of  Brampford 
Speke,  in  the  diocese  of  Exeter.  The  Bishop  refused  to 
admit  Mr.  Gorham,  on  the  ground  that  he  entertained  opi* 
nions  not  in  accordance  with  the  doctrines  of  the  Church  of 
England.  Upon  this  refusal,  Mr.  Gorham  instituted  a  pro- 
ceeding by  duplex  querela  against  the  Bishop  in  the  Court 
of  the  Archbishop  of  Canterbury,  complaining  of  the  deci- 
sion of  the  Bishop,  and  alleging  that  he  entertained  no  doc- 
trines inconsistent  with  those  of  the  Church.  The  case  was 
heard  before  Sir  Herbert  Jenner  Fust,  Dean  of  the  Arches, 
who  dismissed  the  complaint,  and  confirmed  the  decision  of 
the  Bishop.  Mr.  Gorham  then  appealed  from  the  judgment 
of  Sir  Herbert  Jenner  Fust  to  Her  Majesty  in  Council,  and 
the  case  was  by  Her  Majesty  referred  to  the  Judicial  Com- 
mittee  of  the  Privy  Council,  by  whom  it  was  heard  at  great 
length  in  the  month  of  February  last,  and  in  the  month  of 
March  the  Judicial  Committee  reported  in  favour  of  the 
appeal,  and  made  a  recommendation  to  Her  Majesty  accord- 
ingly, upon  which  Her  Majesty,  on  the  9th  of  March,  issued 
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1850.         an  Order  in  Council  to  carry  into  effect  the  Report  and  re- 

JultS.      commendation  of  the  Judicial  Committee. 

Gorham  ▼.         The  appeal  to  Her  Majesty  in  Council  was  grounded  ob 

Bp.  of  Extitr.  ^|,e  Statute  2  &  3  WillUm  4,  c.  92,   which  abolished  tbe 

Court  of  Delegates  created  by  25  Henry  8,  c.  19,  s.  4^  and 

enacted  that  all  appeals  which  might  have  been  made  to 

that  Court  should  thenceforth   be  made  to  the  King  in 

Council ;  and  by  the  subsequent  Act  of  3  &  4  William  4, 

c.  41,  s.  Sy  all  such  appeals  are  to  be  heard  by  the  Judicial 

Committee. 

At  the  beginning  of  last  Easter  Term,  the  Bishop  of 
Exeter  applied  to  the  Court  of  Queen's  Bench  for  a  Prohi- 
bition^  to  prevent  any  further  proceedings  on  the  Order  in 
Council  made  pursuant  to  the  judgment  of  the  Judicial 
Committee,  on  the  ground  that  the  matter  in  controversy 
was  one  which  touched  tbe  Queen,  as  patron  of  the  Living, 
and  that,  in  a  case  touching  the  Queen,  there  never  was  an 
appeal  to  the  Delegates,  and  so  neither  would  there  now 
be  an  appeal  to  Her  Majesty  in  Council.  The  Court  of 
Queen's  Bench,  after  taking  some  time  to  consider,  unani- 
mously refused  to  grant  a  Rule.  The  Bishop  then,  later  in 
the  same  Term,  made  a  similar  application  to  the  Court  of 
Common  Pleas,  and  that  Court,  in  the  following  Term,  by 
a  unanimous  decision,  also  refused  to  grant  the  Kule  applied 
for.  The  judgments  of  both  those  Courts  proceeded  on 
the  ground  that,  even  supposing  the  matter  to  be  one  which 
touched  the  Queen,  still  there  was  an  appeal  to  Her  Majesty 
in  Council  under  the  Statute  25th  Henry  8,  c«  19,  altered 
by  the  subsequent  Statute  of  2  &  3  William  4,  c.  92.  Tbe 
order,  therefore,  which  had  been  made,  was  legal  and  valid, 
and  so  the  Bishop  was  not  entitled  to  a  Prohibition.  Late 
in  the  last  Term,  the  Bishop  renewed  his  application  for  a 
Prohibition,  by  applying  to  this  Court,  and,  under  the  dr- 
curastances  of  the  case,  the  motion  before  us  being  made  at 
a  time  when  it  was  impossible  for  us  satisfactorily  to  look 
into  the  authorities  during  the  Term,  we  thought  it  best  to 
grant  a  Rule  ntW,  in  order  that  the  matter  might  be  dis- 
cussed and  disposed  of  at  the  present  sittings,  instead  of 
being  left  to  stand  over  till  Michaelmas  Term,  as  it  possibly 
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might  have  done,  if  we  had  taken  time  till  after  the  last        1850. 
Term  to  consider  whether  we  ought  or  ought  not  to  grant  a         ^''^ 
Rule  nut.     The  Rule  having  been  thus  granted^  cause  was     Oorham  y, 
shown  against  it  on   the  29th  ultimo   by  the  Attorney.  ^P'  ^  Exeier. 
General,  Mr.  Greenwood,  and  Mr.  Cowlings  and  on  Monday 
and  Tuesday  last  Sir  Fitzroy  Kelly,  Mr.  Martin,  Mr.  Pea- 
cock, and  Mr.  Badeley,  were  heard  in  support  of  the  Rule, 
and  the  question  now  is,  whether  the  Rule  is  to  be  made 
absolute  or  to  be  discharged. 

This  involves  two  points:-—!.  Whether  this  is  a  case 
which  touches  the  Crown ;  for,  if  it  do  not  touch  the 
Crown,  it  is  admitted  the  appeal  to  the  Queen  in  Council  is 
well  founded.  2,  Whether  in  all  cases  (touching  or  not 
touching  the  Crown)  there  is  an  appeal  from  the  Arch- 
bishop's Court  to  the  Queen  in  Council  ?  If  there  be,  then 
also  the  appeal  to  Her  Majesty  in  Council  is  authorized  by 
law,  and  this  Rule  cannot  be  made  absolute.  In  the  Courts 
of  Queen's  Bench  and  Common  Pleas,  the  judgment  was 
founded  entirely  on  the  second  point;  we  directed  the 
attention  of  Counsel  to  the  first  point  also,  entertaining  as 
we  then  did,  and  still  do,  considerable  doubt  whether  the 
matter  touches  the  Crown  or  not ;  but  we  have  thought  it 
unnecessary  to  decide  this  point,  as  we  are  clearly  of  opi- 
nion that,  whether  a  case  of  duplex  querela  before  the  Arch* 
bishop  be  one  which  touches  the  Crown  or  not,  there  was 
an  appeal  given  by  the  25th  Henry  8,  c.  19,  to  the  King  in 
Chancery ;  and,  therefore,  now  there  is  an  appeal  to  the 
Queen  in  Council. 

We  have  arrived  at  this  conclusion  by  considering  what 
is  the  combined  effect  of  the  two  Statutes — 24  Henry  8, 
c.  12,  and  25  Henry  8,  c.  19,  by  which  last  Statute  the 
authority  of  the  Court  of  Delegates  in  these  matters  was  first 
created :  for  the  Judicial  Committee,  without  any  doubt» 
have  been  substituted  for  the  Court  of  Delegates^  and  have 
{at  the  least)  the  same  jurisdiction.  We  will,  therefore, 
begin  with  the  24th  Henry  8,  c.  12.  By  that  Act,  restrain- 
ing appeals  to  Rome  in  suits  testamentary,  matrimonial, 
and  for  tithes,  there  is  first  a  general  prohibition  to  all  per* 
8on%  subjects  of  this  realm  or  resiants,  to  appeal  to  Rome, 
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1850.  under  a  penalty  of  a  prmmtmire ;  and  then  a  pioviaioii«  by 
JultS.  ^^  5^|j  section,  that  where  the  King's  subjectty  or  reaiants 
Gorham  v.  within  the  King's  dominions,  had  before  used  to  appeal  to 
Bp.  qf  Extttr.  Rome  concerning  the  causes  before  mentioned,  thej  {Le.  the 
King's  subjects  or  resiants)  should  appeal  within  the  i^m  of 
England,  and  not  elsewhere,  in  the  manner  and  form  tbereiB* 
after  pointed  out,  and  not  oUierwise.  The  Act  then  proceeds 
to  describe  four  classes  of  cases: — 1st.  Causes  coming  before 
the  Bishops'  Archdeacons,  which  are  to  be  pursued  through 
the  Bishop's  Court,  and  so  to  the  Archbishop's  Court, 
*<  there  to  be  definitively  and  finally  ordered,  decreed,  and 
adjudged,  without  any  other  appellation  or  provocation  to 
any  other  person  or  persons.  Court  or  Courts."  2od.  Causes 
commenced  before  the  Bishops,  which  go  to  the  Ardibisbop's 
Court,  in  precisely  the  same  terms  as  to  finality.  3rd.  Suits 
commenced  before  the  Archdeacon  of  the  Archbishop,  which, 
after  going  first  through  the  Court  of  Arches,  are  to  go 
before  the  Archbishop  himself,  obviously  referring  to  the 
Court  (now  obsolete  and  absorbed  in  the  Court  of  Ardies) 
formerly  held  before  the  Archbishop  in  person,  assisted,  as 
he  generally  was,  by  assessors.  But  this  class  of  eases^ 
also,  when  arrived  at  this  point,  was  to  be  d^nitively  and 
finally  determined  without  any  other  or  further  process  or 
appeal  to  be  therefrom  had  or  sued.  The  fourth  class  of 
cases  was  of  suits  commencing  (as  this  present  case  did) 
before  the  Archbishop  himself,  which  were  to  be  defini- 
tively determined  by  him,  without  any  other  appeal,  pro- 
vocation, or  any  other  foreign  process  out  of  this  realm,  to 
be  sued  to  the  let  or  derogation  of  the  said  judgment,  sen- 
tence, or  decree,  otherwise  than  by  this  Act  was  limited  and 
appointed.  This,  then,  was  the  state  of  the  law  ;  by  express 
words,  the  decision  of  all  these  appeals  by  subjects  or  resiants 
grieved  might  be  commenced  in  various  Courts ;  but  in  all 
of  them  the  decision  of  the  Court  of  the  Archbishop  was 
to  be  final,  otherwise  than  was  by  that  Act  limited  and  ap* 
pointed ;  and  the  words  were  general,  and  clearly  extended 
(if  the  Act  had,  but  for  the  proviso,  stopped  here)  to  all 
suits,  whether  such  as  touched  the  King  or  sudi  aa  did  not. 
But  then  came  the  9tb  aectiony  as  a  sort  of  {voviao  or 
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qualification  of  them  all.    That  clause  enacted  that^  in  toits        leso. 

tCHiching  the  King,  ventilate,  commenced^  or  begun  in  any       Jv^^^ 

of  the  said  Courts  (ue.  Bishops*  or  Archbishops'  Archdea-     Gorham  v. 

cons'^  or  Bishop's  or  Archbishop's  Coarts)>  the  final  appeal  ^'  ^  EifAtr, 

should  be  to  the  spiritual  prelates,  abbots^  and  priors  of  the 

Upper  House  of  Convocation  of  the  respective  provinces 

where  the  suit  began,  and  that  whatsoever  matter  there 

ahould  be  determined,  appertaining,  concerning,  or  belong- 

ing  to  the  King,  his  heirs  and  successors,  should  <<  stand 

and  be  taken  for  a  final  decree,  and  the  same  matter,  so 

determined,  never  after  to  come  in  question  and  debate,  to 

be  examined  in  any  other  Court."     The  true  meaning  of 

this  is  clearly,  we  think,  to  repeal  the  finality  as  to  deci- 

sons  in  the  Archbishops'  Courts,  in  cases  which  touched  the 

King,  leaving  it  in  all  other  cases. 

Then  came  the  25th  Henry  8,  c.  19,  by  which  that  which 
had  been  before  confined  to  three  classes  of  ecclesiastical 
cases  was  extended  to  all.  This  was  done,  we  think,  by  the 
conjoint  operation  of  the  two  sections,  the  Srd  and  4th, 
which,  it  may  be  well  to  observe,  form,  in  the  old  black- 
letter  editions  of  the  Statute,  only  one  paragraph.  It  would 
dearly  be  incorrect  to  say  that  the  words  of  the  Srd  section, 
in  their  strict  literal  meaning,  can  be  construed  so  as  to  give 
effect  to  the  obvious  intention  of  the  Legislature ;  for  this 
would  be  to  make  the  Legislature  enact,  first,  that  all  these 
cases  should  be  finally  determined  without  any  appeal  from 
the  Archbishop's  Court ;  and  then,  by  the  4th  section,  alter 
that  provision,  by  giving  a  further  appeal  to  the  Court  of 
Delegates.  It  is,  we  think,  clearly  more  simple  and  more 
reasonable  to  say  that  the  two  sections  taken  together  mean, 
that  the  provisions,  as  to  the  form  and  manner  of  appeals 
given  in  the  24th  Henry  8,  c.  12,  and  amended  by  the  4th 
section  of  the  25th  Henry  8,  c  19,  shall  extend  to  the  three 
classes  in  the  24th  Henry  8,  c.  12,  and  all  other  ecclesiastical 
appeals  whatsoever ;  and  if  we  do  this,  the  natural  mode  of 
placing  the  sections  ia  order  will  be  to  superadd  to  the 
appeal  to  the  Archbishop's  Court  a  new  Court  of  Appeal,  ^ 

thereby  repealing  the  finality  of  that  Court,  and  substituting 
in  its  place  the  finality  of  the  new  Court  (viz.  the  Court  of 

VOL.  vii.  n 
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1850.         Del^rates)^  and  the  declaratioD  that  there  shall  be  no  for- 
JuLra       ^f^^^  appeal  from  them.     Now,  had  the  24th  Henry  8  been 
Oorham  y,     to  framed^  it  is  clear  that  the  Court  of  Delegates  would  ha?e 
Bp,  qf  Exder.  y^^^  ^y^e  ultimate  Court  of  Appeal  proTided  by  the  6di, 
7th,  and  8th  sections  of  that  Act    The  words  of  the  three 
sections  were  general,  and  applicable  to  causes  touching 
or  not  touching  the  King.    The  words  of  the  section,  as 
to  the  Court  of  Delegates,  are  general  also.     The  Arcb> 
bishop's  Court  was  by  these  sections  made  finaL    The  Court 
of  Delegates  is  in  like  manner  made  final.     The  proTiso  In 
the  9th  section  altered  the  finality  as  to  the  Archbishops* 
Courts,  but  confined  that  finality  to  matters  not  touchiof 
the  King.     It  is  obvious  that  a  similar  effect  may  well  be 
given  to  the  words  which  render  final  the  decisions  of  the 
Court  of  Delegates.    Indeed,  it  was  admitted  at  the  Bar, 
and  could  not  be  denied,  that  this  order  of  the  sections  ren- 
dered  the  case  free  fh>m  all  doubt,  and  that  the  conduskm 
(if  such  were  the  order)  would  clearly  be,  that,  in  cases 
touching  the  King,  the  appeal  would  be  from  the  Arch- 
bishop's Court  to  the  Court  of  Delegates.  After  considerii^ 
the  whole  question,  we  are  of  opinion  that,  according  to  the 
true  construction  of  the  two  Statutes,  there  was  an  appesl 
in  all  cases  (whether  they  touched  the  King  or  not)  from  the 
Archbishop's  Court  to  the  King  in  Chancery ;  and,  therefore^ 
that  there  now  is  an  appeal  to  the  Queen  in  Council. 

This  also  appears  to  be  the  result  of  the  most  eminent 
of  the  authorities  cited.  In  the  4th  Inst,  p.  887,  Lord  Coke 
says,  of  the  Court  of  Arches,  <<  From  this  Court  the  appesl 
is  to  the  King  in  Chancery,  by  the  said  Act  of  25th  Henry 
8,  c.  19,"  (making  no  mention  of  any  exception  in  a  esse 
touching  the  Crown).  Again,  in  that  part  which  treats  of 
the  Court  of  Delegates,  p.  839,  he  says,  **  These  Del^ates 
do  sit  by  force  of  the  King's  Commission,  in  three  causes  :— 
1st  When  a  sentence  is  given  in  any  ecclesiastical  cause  by 
the  Archbishop  or  his  official,"  (again  making  no  mention  of 
any  exception) ;  and  lastly,  in  treating  of  '<  Appeals,"  p^840, 
he  says  (quoUng  and  adopting  Lord  Dyer's  words),  **  Item^ 
a  general  clause,  Uiat  all  manner  of  appeals,  what  matter 
soever  they  concern,  shall  be  made  in  such  manner,   fom, 
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and  condition,  within  the  realm,  as  it  is  above  ordered  by        1850L 

84th  Henry  8,  in  the  three  causes  aforesaid ;  and  one  fur-        ^^^    • 

ther  degree  in  appeals  for  all  manner  of  causes  is  given,  viz.     Garham  v. 

—from  the  Archbishop's  Court  to  the  King  in  Chancery."  ^P'  ^-^  ^^' 

So,  Comynn*  Digest,  tit  "  Prerogative  (D  14),*'  after  setting 

out  the  section  of  the  25th  Henry  8,  c.  19,  proceeds  thus: 

— '*  And  therefore  in  all  ecclesiastical  causes  an  appeal  lies 

to  the  Delegates."    Biackstone  alone,  of  all  the  authorities^ 

says,  the  appeal,  where  the  King  himself  is  a  party,  "  does 

not  lie  to  the  King  in  Chancery,  which  would  be  absurd ; 

but  by  the  Sutute  24th  Henry  8,  c.  12,  to  all  the  Bishops 

of  the  realm  assembled  in  the  Upper  House  of  Convocation." 

The  inaccurate  manner  in  which  the  Statute  is  quoted 

afibrds  strong  ground  for  doubting  the  conclusion  of  the 

writer ;  and  we  think  the  authority  of  Lord  Coke  and  of 

Chief  Baron  Comyns  is  not  outweighed  by  this  reference  to 

BlacksUme :  indeed,  if  the  passage  be  taken  to  the  letter,  it 

confines  the  appeal  to  the  Convocation  to  those  cases  in 

which  the  King  himself  is  a  party, — and  it  is  quite  dear  that 

Her  Majesty  is  not  a  party  to  these  proceedings,  and  so  it 

would  be  no  authority  in  this  case  at  all. 

The  Courts  of  Queen's  Bench  and  Common  Pleas  came  to 
the  conclusion,  that  the  appeal  to  the  Convocation  was  alto* 
gether  abolished  by  the  effect  of  the  second  Statute.  They 
both  thought  that,  when,  by  the  express  provisions  of  s.  4, 
25th  Henry  8,  c.  19,  a  new  appeal  was  given  to  all  parties 
grieved,  without  any  exception,  and  a  new  tribunal  was  con- 
stituted for  the  purpose^  and  no  further  appeal  was  to  be 
had  or  made  from  the  same,  this  was  in  effect  a  repeal  of 
the  exceptional  right  of  appeal  given  by  the  24th  Henry  8, 
in  the  particular  case  of  matters  touching  the  Crown ;  and, 
in  support  of  this  view  of  the  case,  reliance  was  placed  on 
the  fact,  that  no  appeal  to  Convocation  ever  has  taken  place 
during  the  three  centuries  and  upwards  which  have  elapsed 
since  the  passing  of  these  Statutes ;  and,  on  the  other  hand, 
it  was  shown  that  in  several  cases  since  the  reign  of  Henry  8 
(certainly  in  five,  perhaps  in  more),  in  which  the  King 
was  concerned,  an  appeal  has  been  made  to  the  Delegates 
without  objection. 
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Ig50.  The  condorioh  at  whfdi  tiie  Courts  ai  Queai's  Beneb 

^^^Z^      and  Cominon  Pleas  have  airhred  leeiiiB  to  m  so  reMonablea 
Cforham  ▼.     construction  of  the  Statutes^  ex|daiiied  as  Aej  tare  bj  svb^ 
Bp,  o/Extkr,  sequent  usage,  and  contradicted  by  no  coDtrarj  practice, 
that  but  for  the  autiioritjr  of  Lord  Cokei  feHiyfred  by  a  grssS 
number  of  other  text-writers  of  eminence,  we  riMiald  at  aooe 
have  adopted  it.    We  feel^  however,  that  the  awtbority  of 
Lord  Coke  is  not  to  be  lightly  disregarded,  and  certainly  io^ 
the  4th  Inst  he  speaks  of  the  Court  of  Convocation  as  a 
Court  to  whidi  there  was  an  appeal,  under  the  Statotes  hi 
question,  in  cases  touching  the  King.    This  is  expressly 
stated  under  the  head  of  **  The  Court  of  Convocation,"  is 
p.  S2S,  and  again  under  the  head  of  <<  Axipeals,**  m  pw  SSft 
It  is  true  that,  in  the  latter  passage.  Lord  Coke  is  not  speak* 
ing  from  his  own  mind,  but  is  only  giving  the  report  of 
Lord  Dyer.    But  we  think  it  must  be  hiferred,  Uiat  he 
meant  to  adopt  as  good  law  what  he  so  slates  himsrif  to 
have  received  from  Lord  Dyer.     What  Lord  Cokie  thus 
states,  namely,  that  in  matters  which  touch  the  King,  there 
is  an  appeal  to  the  Upper  House  of  Convocation,  has  been 
adopted  by  a  great  number  of  writers  of  the  highest  eminenoef 
including  Lord  Chief  Baron  Comyns,  Ayliffe  in  his  Pmrer* 
goTif  and  others.    These  subsequent  authorities,  it  was  said, 
do  not  add  anything  to  the  weight  of  the  original  antluNrity 
of  Lord  Coke,  from  whom  they  obviously  took  their  law,  nor 
do  they,  save  only  that  their  adoption  of  what  had  been 
laid  down  by  Lord  Coke  proves  that  they  did  not  doubt  its 
accuracy.     It  was,  indeed,  a  matter  of  little  or  no  practical 
importance,  and  in  all  probability  they  adopted  Lord  Coke's 
authority  without  much,  or  perhaps  any,  investigation.  Still 
the  result  of  the  whole  is,  that  Lord  Coke,  writing  long  after 
the  reign  of  Henry  8,  says  there  is  in  matters  touching  the 
King  an  appeal  to  the  Convocation,  and  many  subsequent 
text- writers  of  great  eminence,  down  to  very  modem  tinie% 
assert  the  same.    In  the  present  case,  this  is  rather  matter  of 
curious  speculation  than  of  any  practical  importance,  for  in 
either  view  of  the  case,  the  proceedings  before  the  Judicial 
Committee  were  well  founded,  and  in  either  view  of  the 
case  there  can  now  be  no  further  appeal.    If  the  seoond 


SUPPLEMENT.  d 

Statute.  26th  Henry  8,  c  19,  repealed  tlie  9tb  leetion  of  the  1850. 
former  Statute,  the  proceedings  questioned  by  the  present  ^olj^ 
application  are  perfectly  regular.  So  if  the  second  Statute  Gorkam  ▼. 
merely  gave  a  further  appeal  in  all  cases  to  the  Delegates^  ^P-  ^f  ^^^^^' 
equally  the  proceedings  before  the  Judicial  Committee  now 
questioned  are  regular,  and  there  can  now  be  no  further 
appeal  of  any  sort*  as  the  3rd  section  of  the  2  &  3  William 
4^  c  92,  expressly  makes  the  judgment^  order,  or  decree, 
under  that  Statute,  final  and  definitive*  If  we  were  com- 
pelled to  decide  this  question,  we  should  probably  come  to 
the  same  conclusion  as  the  other  Courts  of  Westminster 
Hall,  via.,  that  in  effect  the  Stotute  2501  Henry  8,  c.  19, 
did  repeal  the  clause  in  the  24th  Henry  8,  c.  12,  section  9, 
which  in  causes  touching  the  Crown  gave  an  appeal  to  the 
Convocation,  There  is,  on  the  one  hand,  what  appears  to  us 
to  be  a  reasonable  construction  of  the  Statute,  supported  by 
all  the  practice  that  is  known  to  exist  on  the  subject,  and 
opposed  by  noncb  On  the  other  hand,  there  is  the  authority 
of  Lord  Coke  and  the  text-writers,  that  some  appeal  did 
exist  to  the  Prelates  of  the  Upper  House  in  causes  touching 
the  King ;  but,  as  we  have  observed,  this  is  now  practically 
of  no  importance.  The  question  before  us  is,  not  whether 
there  was,  after  the  passing  of  the  25th  Henry  8,  c.  19, 
some  appeal  to  the  Convocation  in  some  stage  of  causes 
touching  the  King,  but  whether,  in  all  manner  of  (ecclesi- 
astical) causes,  there  was  an  appeal  from  the  Archbishop's 
Court  to  the  King  in  Chancery ;  and  we  think  there  was, 
and  that,  therefore,  there  now  is  to  the  Queen  in  Council. 
Our  judgment  is  founded  on  what  we  hold  to  be  the  true 
construction  of  the  Act,  and  on  the  eminent  authorities 
already  referred  to,  which,  it  has  been  incorrectly  stated, 
lead  to  a  contrary  conclusion. 

The  view  we  have  taken  may  be  fortified  by  some  matters 
presented  to  us  in  the  course  of  the  Argument.  The  section 
of  the  25th  Henry  8,  c.  19,  which  gives  the  appeal  to  the 
Delegates,  expressly  says,  a  Commission  shall  be  directed 
**  like  as  in  case  of  appeal  from  the  Admiral's  Court"  Now, 
it  is  well  known,  that  the  appeal  from  the  Court  of  Admi- 
ralty to  the  Delegates  has  idways  been  of  all  manner  of 
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185a        caiuety  whether  touching  the  Crown  or  not    It  was  farther 
JuLT^a      noticed  that,  in  the  Irish  Sutute,  28th  Henry  8,  c.  6,  fd- 
Gorham  ▼.    lowing  the  course  (very  generally  adopted)  of  assimilating 
Bp.  0/  Ex€tit.  the  law  of  Irdand  to  the  law  of  England,  the  appeal  to 
Rome  is  taken  away,  and  an  appeal  given  precisely  accord- 
ing to  the  construction  of  the  English  Statutes  adopted  by 
the  Courts  of  Queen's  Bench  and  Common  Pleas.     It  is 
true  there  may  not  have  been  a  Convocation  in  Irdand  simi* 
lar  in  all  respects  to  what  existed  in  this  country  ;  but  there 
certainly  was  a  Convocation,  and»  undoubtedly,  there  were 
**  Spiritual  Prelates,**  to  whom  the  appeal  might  have  been 
given,  if  it  were  necessary  (as  it  was  generally  thought  to 
be)  to  assimilate  the  practice  in  Ireland  with  the  practice  io 
England,  and  if,  in  fact,  there  was  an  appeal  in  England 
to  the  Spiritual  Prelates  in  the  Convocation  being.    Lastly, 
we  may  remark  that  the  Statute  25th  Henry  8,  c  19,  by 
giving  the  appeals  in  all  causes  ecclesiastical  from  the  Arch* 
deacon  to  the  Bishop  or  Ordinary,  and  from  him  to  the 
Metropolitan  or  Archbishop,  and  from  him  to  the  King, 
and  no  fUrther  (if  such  was  the  effect  of  the  Statute),  did  but 
restore  the  ancient  law  of  the  land,  as  settled  (on  this  point) 
by  the  Constitutions  of  Clarendon  in  the  reign  of  Henry  2, 
anno  Domini  1164.    The  Constitutions  of  Clarendon  were 
directed  against  the  encroachments  of  ecclesiastical  power 
and  the  usurpation  of  the  Papal  authority,  and,  next  to  the 
great  Charter  itself,  they  have  been  always  considered  as  a 
security  for  the  independence  of  the  kingdom  and  the  liberty 
of  its  subjects.     These  last  observations  would  not  of  them- 
selves be  sufficient  to  support  our  decision,  but  they  add 
strength  and  reason  to  the  authorities  we  have  cited,  and 
they  illustrate  the  construction  of  the  Statutes  which  we 
have  felt  ourselves  bound  to  adopt. 

On  the  whole,  therefore,  entertaining,  as  we  do,  no  doubt 
upon  the  question  before  us,  and  concurring  with  the  other 
Courts  of  Westminster  Hall,  and,  as  far  as  we  know,  with 
every  Judge  of  all  the  Courts,  we  do  not  think  that  we 
should  be  justified  in  creating  the  delay  and  expense  of  fur- 
ther proceedings  with  a  view  to  take  the  opinion  of  the 
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House  of  Lords ;  and  our  Judgment  is^  that  the  Rule  be        1850. 
discharged,  with  costs.  July^S. 

■"■■^^  Oorham  v. 

Pending  the  aforegoing  proceedings,  a  Monition  issued  ^*  ^f  ^*^^' 
from  the  Arches  Court  to  the  Lord  Bishop  of  Exeter,  re« 
quiring  him  to  bring  in  the  Letters  of  Presentation,  to  the 
end  that  Mr.  Gorham  might  be  instituted  by  the  authority 
of  this  Court,  the  return  to  which  Monition  was^  by  the 
Court's  permission,  suspended  until  the  Rule  for  a  Prohibi- 
tion had  been  moved  for  in  all  the  three  Courts  of  law,  when 
the  Counsel  for  the  Lord  Bishop  brought  in  the  Presenta-  juiy  sa 
tion,  accompanied  by  a  Protest,  which  the  Court  declined 
to  receive.  The  Jiat  of  the  Archbishop  of  Canterbury 
having  been  obtained,  the  Dean  of  the  Arches,  in  open 
Court,  pronounced  that  Mr.  Gorham  was  entitled  to  be  Aug.  6. 
instituted  to  the  Living,  and  subsequently,  Mr.  Gorham 
being  introduced^  and  having  subscribed  the  Articles  and 
taken  the  customary  oaths,  was  addressed  by  the  Dean  of 
the  Arches  to  the  following  effect :— - 

''  We,  Sir  Herbert  Jenner  Fust,  Knight,  Doctor  of  Laws, 
Official  Principal  of  the  Arches  Court  of  Canterbury, 
lawfully  constituted,  do,  by  virtue  of  the  authority  to  us 
committed,  admit  you,  the  Rev.  George  Cornelius  Gorham, 
Clerk,  B.D.,  to  the  vicarage  of  Brampford  Speke,  in  the 
county  of  Devon,  diocese  of  Exeter,  and  province  of  Can- 
terbury ;  we  do  give  you  true,  lawful,  canonical  institution, 
and  do  invest  you  with  all  the  rights  and  appurtenances 
thereunto  belonging,  and  do  commit  to  you  the  care  of  the 
souls  of  the  parishioners  of  the  said  parish." 

On  the  11th  August,  Mr.  Gorham  was  inducted  into  the 
Living. 
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ADMiKUTAATioy— Me  Paactics,  I. 

Advocates  admitted.    321. 

Adultset,  suits  for  divorce  by  reason  of: 
By  the  husband  against  the  wife.    Caton  v,  Caion,  9.     Faus$eit  ?.  FauM' 
Men,  72. 

AoiKCT,  legal  effects  of;  in  bottomry  transactions.    "  Ori^tal,**  482. 

AuiroMTy  husband  in  contempt  for  non-payment  of.  FVanJI[/ort  ▼.  Frtrnkfori, 
533. 

Akbiguitiis,  latent,  in  testamentary  instruments,  the  principles  which  govern. 
Thornton  v.  HemptngtaO,  14a     tU  Collint,  278. 

Ahswcas,  Personal—see  Peactics,  VI. >  7. 

AancLKf  against  a  clerk  in  Holy  Orders,  for  refusing  to  bury  the  corpse  of  a 
parishioner.  Cooper  v.  Doddy  514  A  plea,  without  evidence,  that  the 
deceased  died  in  a  state  of  intoxication,  no  justification.    Id.  530. 


of  the  Church  of  England,  construction  of.     Gorham  v«  Bithop  of 

Exeter,  213,  431. 

ATTKSTATioir  of  tcstamcntary  instruments : 

1.  Where  the  witnesses  signed,  not  at  the  foot  of  the  will,  but.  by  direction 
of  the  testator,  at  the  bade  of  the  paper, — admitted.  Re  Chamnetf,  70. 
The  statute  has  specified  no  locality  for  the  subscription  of  witnesses. 
Id.  72. 

2.  The  initials  of  witnesses  are  sufficient  for  attestation  and  subscription. 
Re  ChrigHan^  206.  And  so  is  a  mark  afilxed  by  a  witness  who  can  write. 
ReAmiee,  274. 

3.  Where  a  testatrix,  after  duly  executing  her  will,  directed  the  signature  of 
one  of  the  witnesses  to  be  struck  through,  and  re-executed  the  will  in  pre- 
sence of  the  other  witness  (who  traced  bis  name  over  with  a  dry  pen),  and 
of  a  third  person,  who  subscribed  the  will,— the  re.execution  held  to  be 
invalid.  Piayne  v.  Scriven,  122.  "  Subscription  '*  means  an  act  done  at 
the  time  apparent  on  the  fisce  of  the  will.    Id.  124. 

4.  A  will  attested  by  the  executors,  who  made  a  cross  opposite  to  their 
names,— admitted.    JR^  Awumb,  274. 

See  ExxcuTXOir. 

Baitism  of  infonts,  doctrine  of  the  Church  of  England  respecting.     Oorham 
V.  Biehop  of  Exeter,  201,  422. 

BoMA  Notabilia — see  JuBisnicTioN,  3. 

VOL.   VII.  O 
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Bomncar : 

1.  A  matter  of  a  renei,  hired  under  a  charter-partyy^-atipvlalk^  tint  be 
was  to  be  lapplicd  bjr  the  cfaarterefS  widi  a  certain  ton,  to  be  deiocCed 
from  the  fireigbl,  aad  that  aay  advaneai  on  the  eiedit  of  the  freigfat  were 
to  be  coasidered  aa  part  paymeaC  thefeof»-«-after  anch  advaocea,  csecuted 
a  hood,  hypothecatnig  thip»  caigo,  aad  freight, — held  that  aucb  advances 
were  actual  paymentt  of  freight.  **Jokm^  61.  A  bottoarj  boaddoes 
not  attach  to  freight  bomdfidt  advaneed  anterior  to  the  bond.    Id.  Gk, 

2.  Where  '*  additUmal  ai^ielea  **  were  ippeadcd  to  a  charter- pwtf,  aigoed  bj 
the  master,  acknowledging  receipt  of  money  on  aceonnt  oir  frtdgfat,  wfairb 
be  stipulated  should,  **  on  his  arriral  safe  in  London,**  be  dedneted  from 
hia  fireiglit,  andif  that  should  be  losuffident.  '*  the  debit  abould  be  re- 
tained as  a  bottomry  bond,**— held,  that  there  waa  no  nsarUime  risk,  nor 
any  proof  that  the  ad  ranees  were  fpr  the  necessities  of  the  ship.  **Gr9em^'* 
410. 

3.  One  of  several  vessels,  belonging  to  the  same  owner,  trading  between 
England  and  the  Levant,  calling  at  Malta,  on  her  arrival  there,  alter  the 
owner  was  known  to  be  bankrupt,  waa  arrested  1^  the  agent  of  the  vessels, 
resident  there,  under  the  law  of  Malta,  for  a  balance  of  accounts  of  «U  the 
vessels  in  former  years,  and  the  ma^er,  to  reteaae  his  vessel,  "gave  a  bond, 
the  lender  knowing  that  the  money  advanced  was  to  discharge  a  debt  due 
to  the  agent, — bond  pronounced  against  *'  Onaaa/f,**  3^  Advances, 
to  be  sulflect  of  bottomry,  must  be  for  the  benefit  of  the  ship  daring  that 
particular  (royage.    Id  33a    "  Mias/M  Bof,**  Sil. 

4.  Where  a  British  ship,  the  oanfier  of  which  resided  at  New  Bronswiek, 
having  sustained  damage  in  leaviag  New  York  for  England,  put  back,  and 
the  master  gave  a  bond  for  the  sum  necessary  for  repairs  to  a  persw  in 

•  New  York  who  had  acted  as  agent  of  the  owner,—  bond  pronounced 
for.  *'  OrietOalr  476.  A  party  clothed  with  the  character  of  agent,  is 
not  thereby  precluded  from  taking  a  bottomry  bond  from  the  master  of  a 
ship  consigned  to  his  charge.    Id.  482. 

5.  A  bond  granted  in  a  foreign  country  where  the  owner  of  the  ship  resided 
is  not  thereby  invalid.    "  Bonaparte,*'  Supp.  Iv. 

See  PaACTicK,  IL 
BoaiAi.  ScRvicK,  refusal  to  read— see  Asticlis. 

CeuacH  or  Enolamd,  doctrines  of —see  Asticlbs — Baptisx — DocraiKss. 

CHuacH-asTs :  where  a  defendant,  condemned  in  the  rate  and  costs,  and  dis- 
obeying a  monition  to  pay  the  same,  vras  not  pronounced  in  contempt,  the 
plaintiffs  were  refused  a  si^wi/Sc»9if  against  him.    ^araMRi  v.  Grevas,  530. 

Codicil— see  Will, 

Collision  of  ships : 

1.  A  ship,  with  a  licensed  pilot  on  board,  at  anchor  in  the  Downs,  in  bad 
westber,  being  run  into  and  made  to  start  from  her  anchorage,  when  she 
drove  into  another  vessel  at  anchor, — held  to  be  liable  for  the  damage,  for 
not  having  sent  down  her  topgallant  and  main  royal  yards,  and  her  short 
and  mizentop  gallant  masts, — and  this  was  held  to  be  a  joint  neglect  of 
master  and  pilot.    "  Christiana^'  2,  Hammond  v.  Bogars,  Supp.  xlu 

2.  Vessels  deviating  from  rules,  in  order  (as  alleged)  to  avoid  a  oollision  or 
lessen  the  damage,— 4ield  to  be  solely  to  blame.  **  Vivid,**  127.  **  /si- 
maganda  Sara  Clanna,**  562.     A  steam  vessel,  in  collision  with  a  aaihng 
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vessel,  having  acted  in  obedience  to  the  Stat.  9  &  10  Vict  e.  100,*- 
ezonent^  "  Leiik^**  197. 
3.  Where  two  steamers,  A«  and  B.,  were  on  opposite  courses,  in  a  dark 
night,  each  provided  with  proper  lights,  one  light  of  A.  having  been  acci- 
dentally extinguished  shortly  before  the  oollisioo,  whereby  B.  was  misled, 
— held  that  B.  was  not  liable  lor  damage  done  to  A.  *'  Rob  J^oy,'*  2H). 
Instructions  respecting  such  lights.    Id,  281,  287. 

4w  Between  a  steam  vessel  and  a  sailing  vessel, — the  former  held  liable  fur 
the  damage,  for  not  wearing  in  time.    **  Osmoaft,**  607. 

A.  Between  two  sailing  vessels,  the  plea,  in  defence,  of  inevitable  accident, 
not  sustained.     **  JMitaret,'*  588. 

6.  Between  vessels  on  different  tacks.  ^*  Ladg  Ami,*'  364^  *  IX.  of 
Marur  371.    "  Woodpark^  397.    ""  Edwardr  401. 

7.  Where  the  damage  exceeds  the  value  of  the  ship,  the  gross  freight,  with- 
out deductions,  is  liable.     **  Benares"  Supp.  L 

See  PaAcncB  II.,  VI.  1,  5; — Costs. 

CoLOHics,  marriages  in, — see  Mamhaobs,  I,  2. 

CoMTBUR :  a  clerk  in  holy  orders  pronounced  contumacious  for  disobedience 
to  a  sentence.    Bishop  qf  Lincoln  v.  Datf^  K 

See  CHUECB-mATi,— Peacticb,  VI  1.2. 

Costs  :  Where  the  master  of  an  American  ship  did  not  afford  assistance  to 
save  the  life  of  a  seaman  who  had  fallen  overboard  from  another  vessel  with 
which  he  had  come  in  collision,  the  Court,  in  dismissing  the  American 
owners,  refused,  on  that  ground,  to  decree  their  costs.  **  8i,  Lawrence,*' 
596. 

See  PsACTicx,  IL»  VI.  5. 

DAifAGt^-see  Collision. 

DBMuaEAOB^ — See  PaAcncx,  IX. 

DivoEcx — see  Adultbet. 

DocTRiNBs  of  the  Church  of  England,  function  of  the  Ecclesiastic^  Courts 
and  Judicial  Committee  of  the  Privy  Council  in  reference  thereto.  6&rkam 
V.  Bishop  of  Exeter,  431. 

Etiobmcb,  effect  of  indirect,  in  suits  Cor  divorce  by  reason  of  adultery.  Cato^ 
V.  Coton,  30.  pQuseeU  v.  FoMseetU  25*  .  Letters  frois  an  accused  wUe»  effect 
qL     CaUm  V.  Gslaa,  15.    FauseeU  v.  FoMtMU,,  88. 

See  Practice,  III. 

Execution  of  testamentary  instruments  : 

1.  Irregular  or  defective^  the  instruments  admitted  to  probate : — Where  signed 
below  the  attestation* clause,  and  across  tbe>  paper,  a  blank  intervening. 
Be  Beadte,  43.  Where  the  signature  was  placed  immediately  after  the 
attestation  clause,  written  at  t^  top  of  the  second  siiie  of  the  paper.  Re 
Standleyt  70.  Where  Ae  signature  was  in  the  attestation. clanse  (in  a 
printed  form),  but  immediately  adjacent  to  the  condushin  of  the  will.  Re 
McCaSam,  125.  Where  the  testator,  after  doty  executing  his  wilt,  before 
the  witnesses  quitted  his  presence,  made  an  addition  thereto,  whifcb  be 
signed,  the  witnesses  adding  their  initials,  i^f  CftrMitii,  264.  Cases  in 
which  the' signature  wae  held  to  be  at  the  (bot  or  end  of  the  wUl.'  •  BtfOat- 
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tm,2a^  lUWhitik,  i^.  Be  Downey,  ^39.  B€PnKiieg.i40.  StWtkk, 
441.  lUWhiU,  5i3.  ReHesUr.^l,  lU HoUand,  bM9.  JU Cuppnge,  bSSL 
JBf  GoUUe,  552  n.     A  rule  laid  down.  Mm  WhiU,  514. 

2.  Irregtilar  or  drfeetivej  the  nutrumaUt  tefiutd  prvbaU  ."—Where  an  addi- 
tion to  a  will,  containing  a  specific  bequest,  and  an  appointment  of  eieca. 
tors,  was  below  the  deceased's  signatare,  and  interMsed  betweau  the  stg- 
Batures  of  the  two  attesting' witDevtesL  Mt  TopMfm,  978.  Where  the 
two  subscribed  witnesses  deposed  tliat  the  deeeaaed  did  mot  sign  in  their 
presence,  and  that  they  did  not  sobseribe  in  tlM  preseneo  of  each  other. 
J3aafi&  y^Clark*^  120,  Wliere  the  two  subscribed  witneaaea  aigood  in  the 
room  where  the  deceased  Uy  in  bed«  but  deposed  that  the  curtains  of  the 
bed  were  closed,  and  that  she  could  not  possibly  hare  seen  them  sign. 
TriU  V.  Tribet  132.  Where  the  name  of  the  deceased  was,  at  hia  request, 
affixed  to  the  will  by  the  drawer,  who,  in  the  presence  and  at  the  request 
of  the  deceased,  asked  two  persons  present  to  witness  the  paper,  which 
they  did,  neither  having  seen  the  deceased's  name  written,  and  the  deceased 
thereupon  put  a  sea!  on  the  wafer  and  said,  **  I  deHTer  tliis  as  my  act  and 
deed.**  Re  Summers,  562,  Cases  in  which  the  signature  was  held  not  to 
be  at  the  foot  or  end  of  the  will :  Re  Beam,  26B,  Re  OdM,  267.  ReSiB, 
969.  lie  nVrver,  270.  Hb^ftecA  r.  ITott^  294.  12^  Maf^r,  374.  Re&nA, 
376.  ReBeadon,316.  Re  SKadvetl,  2^7,  R«W6od,AA5,  RtRome,!A5. 
Re  Curtis,  546.  Re  Wrighton,  54a  Re  Froggartt,  550.  Re  BoweS,  550. 
A  rule  laid  down.    Re  ifowe,  546. 

8.  Contradictory  affidatits  made  by  an  attesting  wItnnM  rdative  to  the  cseco* 
tion  of  a  will.     Re  Hannam,  437. 

Sac  AnaarATiON,  3. 

EzicuToa: 

1.  Objection  by  an  executor  to  probate  being  decreed  to  hia  co-executor,  on 
tlie  ground  of  his  incapacity,— not  sustained.    Evwu  ▼.  Tyler,  296. 

2.  Nomination  of  executors  according  to  the  tenour,  revoked  by  a  codicil 
substituting  others,  under  circumstances  requiring  the  renunciation  of  a 
displaced  executor.     Re  Treffry,  382. 

3.  Where  a  party  named  executor  and  trustee,  on  condition  that  be  proved 
the  will  within  three  months,  did  not  do  so  through  the  inadvertence  of  his 
solicitor,  his  appointment  held  to  be  void.     Re  Day,  553L 

Faculty,  for  the  removal  of  a  chapel  to  another  site,  granted  upon  conditions. 
Clayton  v.  Dean,  46.  The  power  of  granting  a  Faculty  for  such  purposes  is 
inherent  in  the  Ordinary,    id.  53. 

Fxifi  CovxATc— see  Practice,  I.  3.— Will,  9. 

FaxiGHT  is  not  subject  to  bottomry  when  advanced  5oiid  fide  anterior  to  the 
bond.    **John,''  64. 

See  BoTTOMRT,  1,  2* 

iKsrrruTioK  of  clerks :  the  refusal  by  his  diocesan  to  institute  a  clerk  pre- 
sented to  a  benefice,  on  the  ground  that  such  clerk  bad,  upon  examination, 
been  found  to  maintain  doctrines  contrary  to  those  of  theChureh  of  £ngland, 
— sustained.— GorAam  v.  Bishop  of  Exeter,  157.  Judgment  reversed  upon 
appeal.  Id,  413.  The  proper  mode  of  proceeding  in  such  cases.  Id.  193, 
415.  Whence  the  doctrine  of  the  Church  is  to  be  deduced.  Id,  422.  Con- 
struction of  the  Articles  and  Formularies.  Id,  213,  431.  Fonctioo  of  the 
Ecclesiastical  Court  and  Court  of  Appeal  in  such  cases.  Id.  431.  Ulterior 
and  final  proceedings  in  the  case.     Supp.  Ix.,  Ixl,  htx^  zcL, 
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Invkntort  AND  AccouMT— Me  Paacticx^  V. 

jDAifDicriov : 

J.  Of  the  Judicial  Committee  of  the  Privy  Council  tustaiiied  in  en  eppeel 
frooo  Cbe  Arcbee  Court  of  Caaterbnry  in  e  Aq>kx  gturtk^  where  e  elcrk 
presented  to  e  benefice  by  the  Crown  was  refuted  inetitacion  by  hie  dioce- 
•en.     Oerhwm  v, Bishop  ofEmUr^  Supp.  Ul,  buE.,  tad  xci. 

8.  Of  the  Conrt  of  Admiralty  suttained  where  a  vesBel;  doing  dsnnge  to  \ 

another  at  Hall  had  proceeded  to  Scotland,  and  her  owner  bemg  sued  \ 

there,  returned  to  England  and  was  there  arretted,  the  plaintiff  abfutdiming 
the  suit  in  Scotland,  the  defendant  having,  since  the  suit,  sold  the  resseL 
**^oftf^«cc^A,»351. 

3.  Of  the  Prerogative  Court  of  Canterbury  sustained  on  ground  of  Aena  Moto- 
6i/ia,  where  a  testator,  dying  possessed  of  personal  property  in  a  single 
diocese,  had,  in  his  lifetime,  taken  bills,  for  goods  sold,  from  pdrcbasere 
then  resident  in  that  diocese  (but  who,  at  his  death,  had  removed  to  other 
dioceses),  which  bills  he  had  endorsed  to  his  bankers,  who  discounted 
them,  but  they  were  dishonoured  and  remained  unpaid.  NkhoB  ?.  Thit» 
moMt  407. 

LcnxEs*  in  euita  lor  divoroe.by  xeaaoii  of  adultery,  effset  of,  as  evidence— see 
EviDaNci. 

Lights,  directed  by  the  Lords  of  the  Admiralty  to  be  used  on  board  steam  ves- 
sels, as  guides  to  navigation,  instructions  respecting.  "  Rob  Bogt**  281. 
Rule  with  reference  thereto.     Id  287. 


on  boerd  merchant  ships*  when  to  be  shown.   "  OtmrnU^^*  S09.    **  Be- 

Roref,**  d4p2. 

Lis  ALiai  pehdiks,  plea  off  not  stifltained.    **Bold  Buedmgh^*  848. 

MARarAQKs: 

1.  A  marriage  between  British  subjects  domiciled  at  Demeraia,  solemnized 
at  St.  Lucia,  according  to  the  rites  of  the  Church  of  England,  by  a  minister 
of  that  Church,  without  the  formalities  require#by  the  general  law  of  the 
island,  under  a  license  from  the  governor, — held  to  be  valid.  Word  v. 
Dey,  96. 

2.  A  marriage  between  British-bom  subjects,  natives  of  Europe,  members 
of  the  Church  of  England,  celebrated  at  Surat,  by  a  minister  not  in  Holy 
Orders, — held  to  be  valid.    Mmohan  v.  Criiiatt,  Supp.  zvii. 

3.  The  English  marriage  law  does  not  follow  the  person.  Maclean  v.CHi- 
tall,  Supp.  xxix.  That  portion  of  the  common  law  requiring  the  presence 
of  an  ordained  Minister  at  a  marriage  was  never  introduced  into  India.  Id, 
3UUC.  How  the  marriage  law  of  this  country  is  affected  by  the  law  of  other 
countries  with  reference  to  contracts  not  made  in  England,  Cbmuri^  v. 
Canndiy,  462. 

Mastcss  of  ships—see  Bottom  sT—CoLusioif — Owmzrs. 

NacEssAauts,  demands  against  a  foreign  ship,  under  colour  of,  by  a  l^erson 
alleging  himself  to  be  the  agent  of  the  ship,  pronounced  i^inat  as  fictitious 
and  fraMdulem.     "  Hdmm  Soplua,*'  488. 


OwiUPrCiC'^IWMls  trftdWipoMil^,  ,civiUjr ^pedking,  te<tfc*  vfeokroMidiiet  of 
(Mr  iqafMKVb  vol.  iMply  ii*  llia.«avitpitioAof  the  vessel,  Iwt  in  ictpect  to 
^cet  of  hanwnitj.    *'  St  Lawrence/*  659^ 

Set  BemoitoT^— CoiJ4aoii» 

Paofie  dispaupered  on  a  representation  of  hctM  by  the  Proctor  assigned  to 
.  Wn.    Lmii  y.  Bmileif,  3&^    llie  mere  Cm:!  ef  a  party  mC  beint  <Mirth  ^5  is 
Bot  fuAcient,  where  cimumttancet  show  hm  ability  io  oaery  on  tbeauir,  to 
4p(itle  bim  to  tba  pri?il(^  of  sui^g  mybrauf  pmuperU.    idL  300. 


P^ins,  reaponsibility  ot  "  CSmfjaaa,**  6.  Tbougb  a  pilot  had  bnNiv(f>t  the 
iibip  to  anchor,  yet  being  still  on  board,  under  certain  circunatanccaB  he  was 
to  be  considered  in  charge  of  her.    Id,  8. 


Pfc«aiiiir»— Me  PsAcnci,  VJ. 


I.  AdmmiitraHon : 
1.  Where  administration  de  bonU  non  had  been  granted  to  atlofpey  of  the 
ttttviving  executor,  on  his  death  (in  Nova  Scotia)>  the  chain  of  represen- 
tation not  considered  broken,  and  administratioD  refused  to  one  of  the 
residuary  legatees.     Bm  Bayard^  111, 

t.  Where  a  limited  adminiatnitkm  of  an  infeatate**  eflfects  had  been 
granted  to  his  solicitor,  the  next  of  kin  (residing  abroad)  cited  and  not 
appearing,  the  application  of  the  widow,  eigiit  years  after,  to  revoke  the 
'gfant,  representing  that  she  had  been  ignorant  of  her  r^tg,— refused. 
Zopct  ▼.  HofiXejft  Supp.  xxxi. 

3.  Where  a  feme  coverte,  by  will  under  a  power,  appointed  a  eenain  sum 
to  trustees  upon  trust  to  pay  the  interest  to  her  sons  during  the  life  uf 
her  husband,  and  at  his  death  to  divide  the  pnocipal  amongst  her  sons, 
naming  no  executor, — administration  decreed  to  the  husband,  departing 
firom  the  then  existing  practice  to  make  such  grants  to  the  persons 
baring  the  interest.    lie  DawsoUf  317. 

4^  A  residuary  legatee,  who  had  renounced  administration  de  home  non, 
allowed  to  retract,  and  to  take  administration  in  preference  to  a 
nointoee  of  the  ef«(||lora.    Dimee  t.  Comw^  980. 

5.  Where  administration  is  decreed  to  the  widow,  the  grant  will  be  in 
future  limited  during  widowhood.     Be  Teed,  381. 

6b  Where  a  testator  beqneathed  the  residue  of  his  property  hi  trust  for  his 
brother,  a  lunatic,  which  was  left  twice  unadministered,  on  the  death  of 
the  lunatic,  administration  de  home  man  granted  to  a  cousin  germane  of 
the  tesutor.     Be  Wood,  442. 

7.  Administration  of  the  effects  of  persons  not  domiciled  in  England. 
Be  Thonuom,  SdO.    Be  Hendereom,  37&     Be  Fe^,  Supp.  xlTiii. 

IT.  Coete:  Where,  in  a  case  of  bottomry,  on  reference  to  the  Registrar,  the 

aasount  was  reduced  to  one*foarth,  the  bondholder  condemned  in  the 

..eosts  of  the  reference.     **  OauiUlet/*  41.     And  in  a  ease  of  eollisioD, 

where  the  claims  were  reduced  to  nearly  one  half,  the  plaintiff^  were 

condemned  in  the  costs  of  the  reference.     **  Shamrock,**  112. 

III.  Evidence: 

1.  In  a  teatamentary  suitf  after  the  adinissioD  of  plena  on  bodi  aidea,  and 
witiHisses  bad  been  axasMned  en  one  of  ichfn^  Urfona  |Mibii mrtw^  appli. 
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might  be  exMntned  *a  t  witness,— ngaeteil.     iXJbtm  t.  A^y  W»'Wife 

2.  In  a  cause  of  salvage,  certain  parties,  alleged  to  be  neeetsn^    ^ 
who  refused  to  make  affidavits,  summoned  by  smbpeata  befonP^'^^'tes, 
of    Admiralty,  and  examined   vivd    voce,   under  3  &  i  Vict  Court 
"  G/o/|^,"  262,  \  65. 

IV.  Jai«rt$i  t  A  next  Of  kin  cuinot,  'ftia  next  of  kin,  ^pose  a  testam^ 
paper  witboat  shrowing  aorae  InteRBtf  iMt  S'next  of  kin  deehrfng  ^ 
she  opposed  one  of  aeveral  papers,  on  the  &ce  of  wbich  paper  sbelkSk. 
no  interest,  was  admitted  to  oppose  on  asupgestion  that  she  had  apos- 
sibfe  interest  arising  from  the  exeention  of  intermediate  papers.    J3M- 
comb  V.  HarriMOMf  ihS, 

V.  Inventory  and  Account:    Tlie  attorney  of  the  relict  of  a  deceased,  to 

whom  administration  bad  been  granted  on  ber  bfiwU»  On  being  cited  by 
her  to  exhibit  an  Inventory  and  Account,  was  assigned  to  do  sou 
Bailey  v.  Brietowe^  386.  The  plea  of  principal  and  agent  is  Hot  avail- 
able in  such  a  case.    Id.  387. 

VI.  PkaSng: 

1 .  Form  of.  In  suits  for  divorce  by  reason  of  adultery.  CtUon  v.  Ciatont  27. 
In  suiu  of  damage  by  collision,  **Laify  JUm^**  d70.  In  cases  of  refusal  of 
institution  by  a  diocesan  to  a  presentee  to  a  benefice,  who  obtains  a 
monition  from  the  Metropolitan  Court.  ^orAoas  r.  Biehop  qf  EmeUtf 
19a. 

2.  In  a  cause  of  salvage,  after  an  Act  had  been  given  in  by  tbe  pro- 
movents,  they  were,  on  application  of  the  defendantsi  directed  to  alter 
the  form  of  proceeding  and  bring  in  a  Libel,  defendants  paying  costs  of 
the  Act    •*  Feme,- 5ft. 

3.  In  a  suit  for  divorce  by  reason  of  adultery  by  the  wife,  tji  pantm,  plea 
of  non-cohabitation  held  to  be  sufficient,  without  pleading  noo-oonsum- 
roation.     HaU  y.  Bali,  S6. 

4.  In  a  testamentary  suit,  after  pnUicatbo,  the  eondasion  of  tiM  cause 
rescinded  to  allow  one  of  the  parties  to  plead  a  letter  in  the  power  of 
an  adverse  party.     QuaU  v.  Manl^,  58. 

5.  In  a  cause  of  damage  by  eoHisioo,  where  the  Report  of  the  l&egistrar 
has  been  confirmed^  a  question  of  costs  may  be  beard  on  motion. 
"  Shamroekr  11^ 

6.  An  Allegation  of  Faculti«h  in  a  matrimoaial  suit,  vbera  the  husband 
(the  party  proceeded  against)  is  in  contempt,  and  tbe  proceedings  are 
in  pananit  cannot  be  taken  pre  confiiseo,  without  witnesses.  Dumemx 
y.  JDevereuXf  391. 

7.  A  wife,  sued  by  ber  husband  for  adultery,  may  refuse,  in  ber  Peraonal 
Answers>  to  answer  articles  pleading,  not  erlminal  cnatters,  but  eircum- 
stances  leading  up  to  the  alleged  adultery.    ISng  v.  King,  396. 

8b  Rules  as  to  the  admission  of  averments,  in  a  plea  exceptift  to  the 
credit  of  witnesses»  of  matters  known  before  publication.  Bnma  v. 
Broum,  391. 

VII.  Proceu: 

1.  Where  a  ship  had  been  arrested  in  a  cause  of  salvage,  the  Court  of 
Admhaltyferiised  to  sepersede  tbe  Warrant  on  an  allegation  that  the 
master  In  dispttta  bad  been  leferred  by  mntual  content  to  arbitratkm. 


/: 
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"  AirtfiM/  CometpeiBm^^  160.     Mere  reference  to  arbitntion  Is  not  suffi- 
eitnt  toter  a  Court's  jurisdiction.    Id,  151. 

S»  Ib  sOUitriiiionial  suit,  by  the  wife  tgalnst  the  husband,  who  had  gone 
to  dkt  West  Indies,  after  a  personal  service  upon  him  there,  and  no 
appearance,  the  Court  pronounced  him  in  contempt  for  the  purpose  of 
proceeding.     Dasent  y.  DoimU,  126. 

\llU  Probate  ta  comnum  finrm  grsnted  of  a  will  of  a  testator  who  had  exe- 
cuted  a  later  will  when  of  unsound  mind.    Palmer  r.  DeiU,  555. 

IX.  Report  of  Registrar  hi  Court  of  Admiralty,  objections  to,  sustained. 
*"  Alfred,'*  S52.    0?enruled.     * '  Oarenee,"  579. 

X.  Time  given  by  the  95th  Canon  to  a  bishop  to  inquire  into  the  sufficiency 
of  a  presentee  to  a  benefice  is  not  an  absolute  limitation,  rendering  an 
examination  after  that  period  null,  the  bishop  being  entitled  to  a  reason- 
able time  for  the  examination.     Gorham  v.  Bishop  of  Exeter,  186. 

PaoaATt — see  Faicricx,  VIII. 

PaocToas,  in  a  diocesan  Court,— -decree  admitting  persons  not  qualified  accord- 
ing to  the  practice  of  that  Court,  reversed  on  appeaL     Fell  v.  Bcmd,  31. 

— ^—  admitted,  821,  586. 

PaoFBssioN  in  religion,  under  the  law  of  the  Church  of  Rome,  is  no  bar  to  a 
auit  for  restitution  of  conjugal  rights  in  the  Courts  of  this  country.  Ctmnel^ 
▼.  Cotinelfy,  47i. 

PaoBiaiTiON  of  the  Ecclesiastical  Court,  motions  for  a  Rule  for,  in  Re 
**  Gorham  v.  Biehop of  Exetert*  in  the  Court  of  Queen*s  Bench,  Supp.  Ixi ; 
In  the  Court  of  Common  Pleas,  Ixx ;  in  the  Court  of  Exchequer,  xci. 

PaoTxsTs  of  masters  of  ships,  effect  of,  as  evidence,  in  acUons  of  damage  by 
coliUion.    "  OfMoa/t,"  509. 

RasiDCB — see  Will,  2. 

RxsTiTiTTioN  of  conjugsl  rights,  not  barred  where  the  parties  had  both  abjured 
the  Protestant  faith  and  embraced  that  of  Rome,  and  the  husband  bad,  by  the 
authority  of  the  Pope,  taken  Holy  Orders  in  that  Church,  and  the  wife,  after 
a  vow  of  chastity,  had  entered  a  convent,     ConneUy  v.  Comntibf,  444. 

Salviox : 
]•  After  a  derelict  had  been  in  possession  of  salvors  for  five  days,  and  they 
allowed  a  Queen's  ship  to  join  in  the  remaining  service,— held  that  such 
service  rendered  by  the  Queen's  ship  did  not  entitle  Greenwich  Hospital 
to  claim  under  the  Statute.     *'  L€idy  Kennaway"  130. 

2.  Where  a  party,  aaserting  himself  to  be  a  salvor,  but  who  (as  alleged)  had 
been  employed  simply  as  agent,  arrested  the  ship  in  a  cause  of  salvage, — 
held  that  the  action  was  maintainable.  "Pttrisima  Concepcion,**  150.  But 
his  claim  restricted  to  his  disbursements,  and  an  allowance  upon  a  sum 
advanced.    Id.  503. 

S.  Services  rendered  to  a  merchant-vessel  by  the  East-India  Company's 
marine, — held  to  be  entitled  to  be  remunerated  upon  salvage  principles. 
"  Lord  Dufferin,**  Supp.  xxziii.  Considerations  which  apply  to  the  scale 
of  remuneration  of  such  services.     Id.  xxxiv. 

4b  An  agreement  or  understanding  between  the  owners  of  a  vessel  salved  and 
the  owner  of  a  cutter  engaged  by  them  to  perform  the  service, — no  specific 
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•um  beiag  ftxecL— held  not  to  Imut  the  iiiaiter->apd  aaw  ^  .i, 

cognizant  thereof.     "  W'i^iam  ZwAwi^Jton*'*  361,  vo^^ciitter,  not 

5.  Where  wlvorji  legally  in  poi^sftioo  of  a  9liip  were  forcilily.Qv 

"  wreckers/'  who  removed  part  oif  tU^:  cargOf  the  xwigiiial  *<?kvvS*^^j*^  ^7 
entitled  to  salvage  upou  the  whole  prop4;rty.     '*  Fleece f**  ^L  ^'^  ^  he 

6.  Where  services  were  rendered  by  one  ateam •vessel  to  another,  wv 
broken  the  interuoed'uite  abult  connecting  the  two  engines»^the  cnJ^d 
salvage  sustained.     "  Aimiwrf,"  570.  W 

7.  Of  a  very  meritorious  character,  rendered  to  a  foreign  ship  in  groat  pei^ 
**Bebe;'  Supp.  i. 

Statutes,  construction  of: 

2^  Hen.  8,  e.  12— Supp.  Ixiii.  et  seqg.  \ 

25  Hen.  8,  c.  19  — Supp.  Ixiii.  etstqq, 

10  Geo.  4,  c.  7—470. 

2&8  Will. 4sc.  45—472. 

3&4  Vict.  c.  65-262. 

9&10  Vict.c.  100-139. 

TaiNiTT-MASTKBs,  in  the  Court  of  Admiralty,  difference  of  opinion  between. 
**  Immaganda  Sara  Clasina"  586.  Their  opinion  not  binding  upon  the 
Court.     Hammond  v.  Hogers,  Supp.  xlvii. 

Vows  OP  Chastity,  under  sanction  of  the  Church  of  Rome,  no  bar  to  a  suit 
for  restitution  of  conjugal  rights.     Connelly  v.  Connelly,  474. 

Will  : 

1.  A  testator  having,  in  1842,  re-executed  a  will  of  1837,  in  1838  executed 
a  further  will  virtually  revoking  the  former,  and  subsequently  executed  a 
codicil  declaring  the  last  will  void  and  that  of  1842  valid,— held  that  the 
will  of  1842  was  revived.     Be  Harper,  44. 

2.  Where  a  testatrix  bequeathed  to  certain  parties  *'the  remainder  of  her 
money,"  such  parties  held  to  be  residuary  legatees.     He  Hand,  50. 

3.  Where,  after  the  death  of  the  testator,  his  will  was  found  with  the  first 
sheet,  containiuK  the  substance  of  the  disposition,  detached  and  missing," 
the  will  was  held  to  be  revoked.      Williams  v.  Janes,  106. 

4.  Two  testamentary  papers  of  1836,  neither  containing  a  complete  dispo- 
sition, one  informal,  both  enclosed  in  an  envelope  dated  1846, — pro- 
nounced for  as  together  containing  the  will.     Foley  v.  Vernon,  1 19. 

5.  A  testator  by  his  last  will  (in  1844)  revoked  all  his  former  wills  "except 
his  will  bearing  date  I3(h  December,  1831,  which  relates  exclusively  to 
the  reversion  in  fee  of  the  T.  estate,"— the  only  vill  relating  *'  exclusively" 
to  that  estate  being  a  will  of  1839,— held  th^t  the  will  of  1831  was  not 
revived.     Thomson  v.  Hempenstali,  141. 

6.  Where  a  testator,  in  extremis,  in  giving  instructions  for  his  will,  described 
a  legatee  by  a  wrong  christened  name,  and,  though  the  mistake  was  dis- 
covered, the  alteration  was  not  made,  before  execution,— the  Court  refused 
to  alter  the  will.     He  CoOins,  278. 

7.  A  testator,  at  the  foot  of  a  duly- executed  will  of  1833,  made  two  unat- 
tested codicillary  additions  in  1833  and  1836,  and  five  others  in  1840, 1843, 
and  1844,  and  in  1847  duly  executed  a  "codicil  to  his  will,"— held  that 
the  five  last  additions  were  not  thereby  rendered  valid.  Haynet  w.  Hill, 
256. 

\0U  VIL  P 


INDEX. 

cxW 

•fA  by  a  mariner  in  Margate  Roads,  unattested,  containing 
8.  A  letter,  wr^^       ^^j.^^^j  ^  ^  mariners  will.    Re  MUHgan,  271. 
dispositive  *  -^     » 

Mme  coverte^  having  made  her  will  under  a  power,  married 
9,  Where^  ^mgiu^n^^  lli^^  executed  a  paper  annulling  former  wills,  and 
witliouf|{|y  t|im()ier  paper  confirming  her  first  will, — held  that  the  three 
su^^^gether  contained  the  will.     Re  Afontagu,  292. 

^  jOdiciU  in  terms,  apparently,  but  not  intentionally,  revoked, — admitted. 
10.  Lewis,  4.36. 

,  An  order  of  a  testator  in  India  upon  his  agents  in  England,  at  12  days' 
lAght,  to  pay  ^4<,()00  to  £.  and  Co.,  on  account  of  M.  L.  J.,  a  legatee 
named  in  his  will,  signed  by  the  testator  and  attested  by  witnesses, 
proved  as  a  codicil  in  India, — allowed  to  be  propounded.  Joties  v.  Nicolay, 
564. 

See  Attkstation  —  Etkcutiok — Executor — Jurisdiction  —  Practice 
I.,  III.  1,  IV.,  v.,  VI.  *,  VIII. 
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raiNTBO  BY  cox  Cbrotorrs;  and  wyman,  great  quekn  stbret. 


ERRATA. 

Vol.  VI.,  p.  24.7,  line  22,  for  "  Act  on  Petition,"  rtad  "  Act  of  Parliament" 
„      note,/)r  "s.  9,"  reod  "s.  T." 

Vol.  VII.,  p.  15,  line  9, /or  "charges,"  rtad  "changes." 

p.  4t  (marg.  note),  line  18,  far  "  first,"  rtad  "  last." 

p.  45        (do.),         line  3, /or  *'  1818,"  rtad  "  1842." 

p.  68.     The  judcrment  in  the  case  of  iht  "  Trial"  was  rerersed  by 
the  Court  of  Delegates. 

p.  176,  line  20,  before  "canonic^,"  insert  ** prastntetur.** 

p.  187,  line  19.     Dr.  Deanewas  also  of  Counsel  for  Mr.  Gorham. 

Supp.,  p.  i,  line  23,  et  8tgq„  for  "Balli,"  rtad  "  Ralli." 

p.  XV,  line  ult„  note,  for  "  Not  rep.,"  rtad  "12  Jur.  401." 

p.  xyi,  line  25,  for  **  Anderson,"  rtad  **  Anderson  and  Lee." 


